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FORTY-THIRD    DAY,   JUNE    22'<^  1893. 

Mr.  PuKi.rs. — I  coiifjriitnliirt'  tlie  Trilmiiiil,  Mr.  President,  on  its 
api»r()!icU  to  th(<  end  of  fliis  (h'hate;  I  camiot  express  my  rejjret  tliat 
my  duty  compels  meat  this  late  day  to  contiimo  it.  It  lias  had  umch 
to  commend  it  to  your  attention;  it  lia.s  ))resented  most  imjjortant  and 
iiitcrestinjr  questions;  it  has  been  dij;nilied  by  the  o(!casion  and  the 
circumstances  that  liave  attended  it;  it  lias  been  adorned  as  well  lis 
elucidated  by  the  distinj;iiishcd  advocates  who  have  preceded  me;  but 
it  is  impossible  not  to  feel  now,  that  it  has  been  prolonpfcd  beyond  all 
our  anticipations,  and  that  the  wlu)le  subject  has  beconu?  a  weariness. 
The  inexhaustible  patience,  the  more  tiian  kindly  courtesy  which  you, 
Sir,  and  your  eminent  as.so(  iates  have  accorded  to  us,  have  been  men- 
tioned in  appropriate  terms  by  my  learned  friends  on  the  other  side. 
It  is  i;ot  for  them,  it  is  not  ibr  us,  lo  thank  you;  the  acknowlcdgnuMit 
should  come,  and  will  come,  no  doubt,  in  due  time,  from  the  ;;reat 
Nations  at  whose  invitation  and  for  whose  benetit  you  have  under 
taken  this  onentus  task.  To  that  patience  and  kindness  1  have  still  to 
ai»pcal.  most  reluctantly,  and  perhaps  at  some  length.  It  would  be  a 
very  undeserved  complinient  to  the  able  arjiuments  we  have  listened 
to  durin},'  these  twenty-eij;ht  days  from  my  hnirned  friends  on  the  other 
side,  to  assume  that  they  could  be  brushed  hastily  aside. 

The  discussion,  Sir,  has  tiiken  a  wide  ran<;e.  I  do  not  complain  of 
it;  I  have  no  rij;ht  to  conii)1;iin  of  it.  It  is  not  for  me  to  assume  to  set 
bounds  to  the  limits  of  this  subject,  or  to  prescribe  the  considerations 
ui)on  whiih  it  has  to  be  d«'terniiiied.  That  is  a  matter  entirely  for  the 
better  and  le>s  ])artial  ju<1^nu'nt  of  the  Tribunal.  It  is  for  me,  how- 
ever, and  it  will  be  my  endeavour,  to  recall  the  discussion  to  the  real 
(piestions  we  conceive  to  be  involved,  and  to  the  real  grounds  upon 
wlii(;h.  MS  we  believe,  their  determination  must  proceed. 

Now.  Sir,  what  are  the  (jiu'stions  ]>roposed  by  the  Treaty  for  decision? 
They  are  chiclly  two,  the  one  the  alternative  of  the  otiier.  The  first  is, 
(and  in  one  view  of  the  case  it  is  llie  only  question),  whether  tiie  Cana- 
dian sealers  and  the  renej;ade  Americans  who  seek  the  protection  of 
the  Ihitish  Haj:'  in  order  to  defy  with  impunity  the  laws  of  their  conn 
try,  have  a  right  to  which  the  [Jnited  States  must  submit,  to  coutiuue 
the  destruction  in  which  they  hav(^  been  engaged. 

Several  other  (juestions  are  in  form  propounded  by  the  Treaty.  They 
are  but  incidental  and  subsidiary  to  this.  They  cannot  be  nnule  other- 
wise than  s(M'ondary,  because  in  their  very  nature  they  are  so.  They 
are  only  important  so  far  as  the  answer  to  them  throws  light  (if  it  does 
throw  light)  upon  the  only  question  ever  in  dispute  between  the  two 
countries  on  that  subject — does  the  right  exist  in  these  individu.als  to 
continue  the  business  they  have  been  engaged  in?  When  you  have 
decided  that,  you  have  decided  all  that  is  in  dispute.  Until  you  have 
decided  that  you  have  decided  notiiing.  It  is  useless  to  explore  the 
dead  bones  of  the  di|)lonnu'y  of  seventy  five  years  ago,  to  try  a!id  ex- 
tract a  meaning  from  language  which  i)erhaps  was  employed  to  conceal 
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monniii^',  iiiil(>ss  l>y  .s(»  iloiii^;,  UHHistance  cau  be  obtained  in  deciding 
tliis  priii<-i|iiil  (|iir>iiiiii. 

VVliat.  tlicii  is  tiic  i)usin('ss  tlicso  tiien  liavo  been  enfjajjcd  in?  It  is  ho 
lonj;  silicic  tills  cast'  \v;ts  slat«Ml,  tliat  pciiiaps  I  may  bo  cxrnsjMl  for  briefly 
restaliii;;  it.  'riic  Islands  have  bi't-n  in  possession  of  Uiissia,  down  to 
the  time  when  they  were  ceded  to  tlui  United  States,  ever  since  their 
discovery.  Tlicy  wt-re  discovered  and  flist  occupied  by  Russia,  and  her 
title  has  never  Iteen  (piestioncd,  and  is  not  questioned  now.  Nearly 
one  hundre(l  years  aj-o  that  c(tuntry  established  upon  the  Islands  an 
industry,  a  husbandry,  in  the  prot«'ction  and  nnina;.;ement  of  the  seals 
whicii  resorted  tlicrc  in  almost  countless  numbers.  Whatever  else  took 
|»lace  between  iJnssia  and  olhei' countries,  that  industry  remained  unim- 
paired, undisturbed.  No  man,  .lO  nation,  ever  claimed  in  any  instance 
wlii(!h  the  i)rcparati(»n  of  the  case  on  either  side  lias  disidosed,  the 
rijjht  to  tjct  tlicic.  to  fourh  oiu'  of  theses  aninuds,  or  to  interfeie  in  any 
way  whiitever  witii  tiie  industry  tiiat  Russia  wascarryin<j  on.  In  18<i7 
the  |irovinee  of  Alaska,  ineludin;^'  those  Islands,  was  transferred  to  the 
United  States  for  a  lar^t'  consideration,  between  seven  and  eij;ht  nullion 
dollars,  and,  as  I  sliall  havt;  occasion  toshow  later  in  the  ease,  the  exist- 
en<!e  of  that  industry,  which  was  all  that  j^ave  the  iiiovinco  any  pre.sent 
or  immediately  future  valu*'.  was  the  chief  inducement  to  the  purchase. 
Alter  that,  consideraldy  later,  not  to  any  serious  or  appreciable  extent 
till  1<SSI  perhaps,  they  i)ej4an  from  Canada  to  destroy  these  seals;  and 
in  what  wayV  What  is  it  they  have  since  been  doinjj;,  and  which  they 
claim  tiie  rij^lit  t')  continue  tudo?  It  is  the  extermination  of  the  race. 
11"  we  have  not  prosed  that,  we'have  not  proveil  anythin;^^. 

I  shall  not  take  leave  of  you,  Sir,  if  that  <|uestion  can  be  said  to  be 
still  in  doubt,  without  demonstratinjj' from  the  evidence  the  abscdute 
correctness,  tlie  absence  of  all  exa{;;;eration  in  the  statement  I  have 
made.  It  is  a  matter  of  evidence,  i)rinte(l  and  lying  before  you,  out  of 
which  any  intellijicnt  man  who  will  };ive  time  enough  and  trouble 
enouj^h,  can  make  it  perfectly  apparent  that  the  process  that  is  being 
carried  on  is  the  extermination  of  the  race  of  seals.  How?  Hy  destroy- 
ing on  their  annual  passage  to  the,  Islands  the  females  pregnant  with 
young,  just  about  to  be  delivered,  in  large  numbers,  80  or  8")  per  cent 
of  the  whole,  catch  being  of  that  sort,  and  the  destruction,  after  their 
young  have  been  born,  of  the  mothers  who  are  nursing  them,  and  who 
go  out  to  sea  for  sustenance,  and  if  destroyed,  leave  their  young  to 
starve  on  the  islands. 

That  is  tli(^  nuith.  '  of  the  destruction.  That  is  the  result  which  is 
clainu'd  here  ..s  a  right — as  a  part  of  the  freedom  of  the  sea  to  which  a 
great  nation  nuist  sui)mit,  not  at  the  hands  or  for  the  benefit  of  another 
nation  or  e\  en  a  jjrovince.  but  for  a  little  knot  of  adventurers  of  one  sort 
and  another  who  tind  their  temporary  and  miserable  i)rotit  in  that  sort  of 
business.  Coming  as  they  do  from  both  nations,  it  is  oidy  just  to  say  that 
we  cannot  (diarge  all  of  this  upon  Canada,  except  so  far  as  the  flag  of 
Great  Britain  enables  Americans  to  join  with  the  Canadians  in  this 
employment.  It  is  the  right  to  do  that  thing,  in  that  way,  with  those 
conseipiences,  that  is  in  (piestion  in  this  case,  and  which  is  asserted  on 
the  partof  (Ireat  Hritain  on  this  hearing — never  before — and  denied  on 
the  part  of  the  United  States. 

Now,  Sir,  how  has  that  question  been  met  by  my  learned  friends? 
It  has  not  been  met.  All  the  resources  of  the  most  accomplished  advo- 
cacy have  been  exhausted  in  escaping  from  it — in  avoiding  it — in 
cireumveiiling  it — in  a])proaching  it  from  every  direction  except  the 
straight  forward  one.    My  learned  friends  have  felt  as  any  man  must 
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feol,  wlio  is  rni>;il)Io  of  foclinj?,  that  thft  baro  HtatciinMit  of  this  <'aso  in 
its  iiiiked  and  siinph'  facts,  rxiirtly  as  tli«*y  arc  estalth^hctl,  involves 
a  proposition  it  is  iinpossihlc  to  encounter:  that  thcr(>  is  no  law,  thcro 
is  no  h'aniin;!:.  tlicrc  is  no  pi'ctcns«>  of  justice  that  can  possihiy  encounter 
Hiicli  a  i)roposition  with  success.  It  innsf  tiicrefore  l»e  approached 
indirectly.  Voiir  minds,  as  my  h'arned  friend,  tiie  Attorin'y  (leneral 
said,  must  lie  "prepared*'  Itei'ore  yon  can  examine  it.  lie  devotes  a 
couple  of  daysofar;;nnient  to  preparing  your  minds.  What  |»reparalion 
does  ajnilicial  trihnnal  ne(>d  for  mcetin;;  a  case  that  is  l)ron;:lit  before 
it?  What  is  a  trihnnal  expected  to  do  except  to  look  tiie  case  s(]nare 
in  the  face,  ascertain  the  factH,  and  a'.ody  to  those  facts  the  law? 

What  is  my  learned  friend's  recipe  for  the  prc|iaration  of  a  judicial 
Trilmnal  so  that  thoy  may  he  hron^ht  indirectly  toa  lesnlt  it  would  he 
impossible  to  jiropose  to  them  dire«'tly  ?  W'hy.you  must  ^^et  rid  of  your 
ideas  of  ri^'ht  and  wroii};.  lu-caiise  that  is  not  law.  Von  must  bear  in 
niind  that  yon  do  not  sit  to  do  ri;;lit ;  far  from  it;  you  sit  to  administer 
the  law.  which  is, or  may  be,  a  very  dilVeicnt  tiling  from  tln'  rij;lit.  You 
must  remember  that  the  extermination  of  the  scid  is  not  a  matter  of  any 
very  great  coiisjMpieiiee.  after  a'l.  since  it  only  inxolvcs  the  ladies  ;;oin{j 
without  their  seal  skill  cloaks;  and  that,  as  to  ♦•rnelty.  that  always  accom- 
panies the  taking  the  life  of  an  animal.  Von  cannot  help  that,  and,  if 
you  give  him  what  they  are  pleased  to  call  "a  lair  sporting  chance"  for 
his  life,  all  tlie  «lic,tates  of  humanity  are  answered. 

Then  the  discussion  of  the  ease  is  taken  up  by  starting  at  some  remote 
point  and  coming  down  sideways  so  as  to  consider  abstja(!t  pn  (positions, 
and  not  the  actual  conciri'te  i-ase  that  is  i)nt  befine  you.  A  day  or  two  has 
been  devoted  to  arguing  the  question  (d'  the  legality  of  tin-  s«'i/ui«'s  of 
the  liiitish  vessels  made  by  the  I'nited  States  (Jovernment  in  ISSfi  ami 
1.SS7.  What  have  you  to  clo  with  that?  Is  any  such  question  ])n>posed 
for  decision  by  the  Treaty?  The  only  function  the  Tiil)iinai  is  «'iitiiisted 
with,  or  needed  to  be  entrusted  with  on  that  sii]»jcct,  is  to  liiid  such 
facts,  at  the  instancie  of  either  jiarty,  as  the  jiiirty  might  think  would 
be  material  in  future  negotiations,  i>ro\ided  the  la<-ts  are  true.  JJiit 
those  I'acts  are  all  agreed  upon;  they  are  put  in  writing,  and  sui>initted 
to  the  Tribunal,  and  there  is  no  question  about  them.  There  never 
was.  'VUoy  are  notorious,  well  uiHlerstood,  undeniable  facts.  A  little 
qiiestiim  as  to  the  jirecise  form  of  their  stat<'incnt  arose,  which  was 
easily  accommodated  between  counsel;  and  the  Tribunal  is  thus  relieved 
from  the  duty  of  tinding  any  facts  in  respect  of  those  seizures  at  all. 
Then,  for  what  purpose  and  upon  what  jirinciple  are  two  days  devoted 
to  the  argument  of  a  question  not  before  the  Court,  which  may  come  up 
between  these  (lovernments  hereafter,  or  may  not?  Jt  is  probatde  tliat 
it  never  will,  liecanse  the  whole  amount  in  (!oiitroversy  on  that  jioint 
is  not  worth  a  dispute  or  a  prolonge<l  del)ate.  Mr.  lilaine  once  (>l1ered 
to  ])ay  it,  as  you  have  seen  in  this  correspondence,  if  he  could  settle  the 
important  rights  of  the  country  for  the  future  in  respect  of  this  industry, 
saying  that  it  was  too  small  to  stand  in  the  way,  especially  as  the  money 
was  going  to  individuals  who  might  have  supposed  and  i)robal)ly  did 
suppose  that  tliej-  were  authorized  to  do  what  they  did. 

It  is  because  it  was  far  more  agreeable,  and  was  felt  by  the  accom- 
plished advocates  to  be  far  more  ])rudent  to  discuss  some  other  (Hiestion 
than  the  right  of  the  Canadians  to  exterminate  the  seals  in  this  barba- 
rous and  inhuman  manner,  that  my  friends  evade  that  point  and  say, 
next,  "let  us  talk  about  the  right  of  sean^h  in  time  of  peace".  That  is  a 
ground  upon  which  they  are  formidable.  We  have  had  a  large  array  of 
autLorities  to  show  that  the  right  of  search  does  not  exist  iu  the  time 
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of  IM'iU'o.     Woll,  \vlu»  Knitl  tlmt  it  di<lt     Who  luis  snid  aiiytliin^r  about 
tin*  ri;jlit  of  sj'iircliT     ()itln'  ri^Mif  of  s«'iziir«'?     Tliiit  is  as  littl*'  involve*!, 

TImii,  \v«»  iiH'  told  that  tin'  »|ii('stii»ii  of  K(>;iiilatioiis.  wliicli  is  tli« 
iilt(>niativ<>  (|ii<>.sti(tii  to  tlio  priiici))al  oiio  I  have  stated,  altcriiativo  in 
oiu^  «'V«'iif.  must  Im>  disj-iisscd  in  an  cntiivly  dilVcicnt  arfjuint'nt  fr(;m 
tin'  «|ii('slion  of  the  x:\iih\.  WliyT  We  fonn«l  no  dilliciilty  on  onr  side 
in  taking  up  those  two  (|in'stions  in  their  legitimate  order.  Wiiat  is 
the  tiouhle  with  my  learned  friends?  It  is  tlie  same  trouble.  The 
moment  you  b<'j:in  to  talk  about  Ue^niiation'-.  you  have  to  appntach  the 
ai'tual  facts  of  this  ease.  The  moment  yoi  be^^in  to  talk  about  I'ejjula- 
tions,  this  wietelied  laisiiiess  of  the  destruction  of  irra\  id  'emales  and 
nursiu};  Miotln'rs  stares  y(»u  in  the  face;  and  it  is  not  convenient  to  dis- 
cuss theiuM'stion  of  riylit  in  the  li;,dit  of  such  facts  as  that.  It  is  much 
better  as  an  alistraction  than  as  a  r<'ali(y.  I  mi;;ht  pursue,  if  it  were 
necessary,  throu;;h  the  arji'Uinents  of  my  learned  friends,  the  straits  to 
which  they  have  l)een  driven  in  or<ler  to  discuss  this  tpiestion  abstract- 
edly from  the  facts  on  which  it  arises,  as  if  tluue  ever  was  a  qiu'stion 
of  iaw  in  the  w(trld  (-apalde  of  bein^j  s«'parated  Trom  the  facts  that  jjave 
rise  to  it;  as  if  it  weie  possible,  in  the  actual  a<lministration  of  Justice 
between  man  ami  man,  or  nation  and  nation,  ever  to  separate  or  to 
sever  the  (juestion  of  law  thai  is  supposed  to  control,  from  the  actiuil 
facts  and  eireumstaiuM's  on  which  it  depends. 

A  },'rcat  (leal  ol'  tiim;  has  been  <l('V<tted.  also,  to  atlem]ttin{;  to  prove 
that  the  United  States,  earlier  in  this  discussi»ui.  jnit  itself  priiu-ipally 
upon  the  {jrouml  of  a  derivative  title  from  I'ussia  to  chise  u|)  JJehrinfj 
iSea,  or  to  do  what  is  sul)stantially  ecpiivalent  to  that,  to  extend  terri- 
t(Mial  .jurisdiction  over  Jiehrinfr  Sea:  aiul  my  learned  friends  seem  to 
be  (piite  unhappy  *hat  we  have  not  persevered  in  that  i)roi)<»sition, 
because  they  think  they  can  trium]»hantly  overthrow  it.  Y'ou  have  not 
failed  to  ot)serve  that  they  have  two  stock  projjositions,  the  sheet-anchors 
of  their  case.  The  lirst  is  that  you  cannot  shut  ud  the  open  sea.  On 
that  they  are  ])owerful  and  trinmi»hant.  And  '  e  second  is  that  a 
municipal  Statute  is  hounded  in  its  operation  by  t..e  limits  of  the  terri- 
tory in  which  it  exists.  To  these  they  perpetually  return,  aud  really 
seem  to  feel  hurt  that  we  should  i)ut  the  case  upon  very  dilferent  grounds. 

I  an)  not  .uoiiifi  over  the  <iroun<l  so  well  covered  by  my  Associate,  Mr. 
Carter,  who  took  the  pains,  unnecessarily,  to  point  out  how  inaccurate 
that  was.  If  the  nu'iuory  of  the  denuuistration  he  was  able  U^  make  on 
that  subject  has  fa<led  from  the  minds  of  the  Tribunal  (and  it  is  lonj; 
en(my:h  a}j;o,  i)erhaps),  1  commemi  to  the  ])erusal  of  the  Alembers,  if 
they  attacli  any  importance  to  this  point,  (irst,  the  i)rinted  Argument 
of  the  United  States,  pages  L'7  to  40,  and,  secondly,  the  reported  argu- 
nu'ut  of  Mr.  Carter  which  is  in  pritit  before  yon.  1  content  myself  (for 
I  shall  try  to  read  very  little  of  this  wearisome  correspondence)  with 
8U])pl(Mnenting  the  references  he  made  with  two  letters  which,  in  the 
multiplicity  of  the  papers,  he  omitted  to  refer  to. 

1  will  ask  your  attention  to  a  letter  in  the  third  British  Appendix 
page  ;}"»(».  dated  November  1,  and  addressed  by  Sir  Julian  Pauucefote 
to  the  Marcpiis  of  Salisbury — a  letter  that  of  course  we  had  uo  access 
to  and  did  not  see,  until  it  appeared  in  the  British  ('ase,  and  I  shall 
read  but  a  few  words  from  it.  It  is  an  account  of  the  first  interview  he 
ha<l  with  Mr.  Blaine  on  this  subject  when  he  arrived  in  the  United 
States  as  Minister  of  (Ireat  Britain,  under  instructions  to  renew  the 
negociations  with  regard  to  the  Behring  Sea.  He  rei)ort«  the  interview 
lune  days  alter  he  reached  Washington. 

!  lost  no  time  after  my  arrival  hero  on  the  ir>(h  nlto.  in  seeking  an  interview  with 
Mr.  Klaine  on  the  Jiehring's  Sua  queation. 
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Up  sfiites  tlic  coiivorsnfiim;  iiiid  fin  n*p'v  to  wlot  Mr.  Hliiiiui«ai«l), 
i«Miiiirks: 

I  iihrnTvoil  tliiit  tliiM  itppi'iirtMl  liki)  iiii  RHsortioii  of  tlio  mart  rtaiiHiim  wliii'h  I  roiilil 
linr<ll\  l»elM>v<>  woiiM  111-  rtnivi'dnt  tlu'  |>r("*ciit  tlity  1>\  his  (  hi\  iTiiinrnt  ni' ;iii\  otlicr : 
ti>  wliic'li  he  rcjilioil  tliul  IiIh  tMiviTiuiiriit.  Iiail  iii>t  KlViiially  hhmi'I  Icil  hiicIi  a  ihiim  ami 

tluTi'toii'  i*.  "^vaH  iiiiiii'ccHHary  tn  iHsciism  it,     Amu  iiial  td' oI'  lu<t   tlnm  lia<l   I ii  lU) 

intcrriit'iii'o  witli  any  Caiiadiaii  M'smln  in  Hi'hi  ini;'^  Si'a  oMrpt  >*niii  hh  were  I'minil 
cn^annl  in  tlir  caiitiirf  and  dcHti-intidM  cil'  tiir  Mcals.  Itnt  liis  i  ;n\  ('niiinnt  <  laiiii  tli« 
(>xrliisi\  (■  riniil  of  Si'al  lislii  r\ ,  w  liicli  I  III'  I  'nili>(l  Slati-M  anil  Ifiissia  In  lort'  t  Iiimii,  liail 
inactically  rnjoycil  Inr  i;cniMMtions  witlioiit  any  at (cniiil  at  intnlcn-nco  iVoui  any 
otiirr  ciinntry.  'I'Ik*  I'nr  sfal  wim  a  Npn  ics  nin'-t  v.ilnaUlc  t<>  inankinil.  Ami  tliu 
Itrliiinii'M  Sea  was  its  last  si  ronnliold.  I'lic  I'Mitcil  State,  had  liiini;ht  tin-  Islands  in 
that  sea,  to  which  thrsti  rrcalnii'H  pcriiidiraliv  icsdit  to  lay  tli'dr  yonnj;  and  now 
Canadian  ti^lit'inii'n  step  in  and  s|;in;;lili'r  I  he  seals  on  tlnir  pasna;^!' to  lli)>  isIainlH, 
witliinit  takin;;  Ihm<I  of  tlir  waininj^s  ni\<Mi  liy  <  a  ladiaii  i>l11<-ia|s  i  hcnistd  vcs,  that 
the  rrsnit  ninsf  intnitald\  he  tlm  rxlclininalion  ol  the  spiclfis.  'I'IiIh  was  an  aliiisi', 
not  only  D'piidiiMisi'dt'  in  itsidf  and  oppoHi'il  to  the  intt'ii'sts  of  mankind,  hiit  an 
infiai  tion  of  the  rijfhts  of  tin-  I 'nili'd  States.  It  indicted,  moreover  a  ncrions  injnry 
on  a  m  ij;hlionrinn  and  fiiendly  .'^^tatf,  liy  depiivin^  il  ol'thc  finitsof  aii  indnstrs  on 
which  vast  Hnms  of  inone\  had  licen  expended  and  which  had  In;';  'leen  piirsncil 
oxclnsi\  elv.  and  for  tlio  t;.('ner;il  liemdit.  The  ease  wa.i  sk  Mtron;:;  as  ir  m'l  cssitato 
nicasMrcM  of  stdl'  dcfeneo  tor  tho  vindication  of  the  ri.;lits  of  t ho  United  .■>;  itesaml  the 
])rotf('tion  of  this  vuluahlu  liHhery  from  deHtinetion 

Now,  Sir,  if  yoii  caro  to  oonsidcr  the  utterly  innn  tcriti!  (|iiestioii 
wlu'tlicr  tlic  po.sition  oftlic  riiitctl  Stute-  as  iiHscrtcc.  .ty  its  comi  i-l  nii 
tliis  trial  dilTci's  from  tiiat  wliicli  wiis  caiiior  taken  l>y  ^ir.  Uiiiiic,  I  ask 
you  to  discrill  ,  :,'  if  yon  eaii.  betuceii  the  i)ositioii  of  dr.  i>I;i:iie  at 
tlieoiitset  of  tlie.se  iie};ociiitious.  and  tlie  proj/ositioii  I  Inve  ewdeavuiiied 
to  stat,  ()  you  to  (liiy  iis  heiii"'  the  oidy  one  tliiseit-^e  ]>ieseiits.  Sir 
didian  f^ives  the  remainder  of  the  interview,  which  I  need  not  letul — it 
is  before  yon — and,  as  eorroboratiiij;'  what  I  s:d''  a  litth'  while  ai^D  almiit 
the  niiimportanceof  these  seizures.  !  will  only  read  fioiii  theeoiicludiii^ 
paraji'raph  of  the  letter: 

Ah  rej^ards  compensatMin,  it'  an  a^recinenl,  should  he  arrived  at,  he  >'Mr.  lilainei, 
felt  8nre  that  his  (Government  would  not  wish  that  private  individuals  who  h:id  .acted 
hoiKi  full-  in  the  helief  that  they  wore  exerci'^inc;  their  lawful  rii^hts  should  la-  the 
victims  of  il  eravo  dispute  helwccn  two  ^ri'iit  (auintritss,  whi(di  had  hajipily  lieeii 
nd.i listed.  He  was  not  willmnt  hojie  therefore,  that  t ho  wishes  I  hail  expri  >>ed  minht 
be  mot,  ami  ilnit  all  mii;ht  be  in'rane;od  in  a  manner  which  Hhuiild  in\ol\e  :io  humil- 
iation on  either  Hide. 

His  tone  was  mosi  friemllv  throiii^houl  and  he  nimifested  a  strong  desire  to  let  all 
questions  of  lefjal  rinht  and  inteiiial  i')n;d  law  disappear  in  an  ajireemeut  for  a  clnso 
BetiKon,  which  lie  hidievcH  to  lie  ureeiitly  called  for  in  the  counnon  intiiest. 

This  is  the  report  of  the  lan;jfniij;c  of  the  dead  statesman,  eominj;  to 
U.S  thronoh  the  eminent  representative  of  Great  liiitain  in  the  United 
States,  Sir  didiiin  I'anncel'ute,  and  pubiishcil  in  their  evidence.  Surely, 
no  one  who  has  Mr.  Ultiine's  rei)iitation  ;it  heait  need  Itlnsli  tor  the 
record  thus  nnule.  And  if  the  I'liiled  States  have  been  iinfoitunato 
in  this  niiitter  at  all,  it  is  that  they  did  not  adlifre  its  Htissia  did,  lirmly 
and  res(dutely,  to  nronnd  that  was  unansweralde,  iiiid  iicNcr  j;ive  \Aay 
for  a  moment  to  any  sn<><;estion  of  nej^'otiation,  or  settlement,  or  iirbi- 
tranient,  short  of  the  itlain  necessity  and  Jtistice  of  the  case. 

I  shall  refer  to  another  letter,  Sir,  with  y>  Mr  permission,  whi<'h  will 
be  fonnd  on  pajje  .'{(!.">  of  the  same  volume.  This  is  ajinin  from  Sir  .Iiilian 
I'auncefote  to  the  Martjuis  of  Salisbury,  is  dated  on  the  iL'tliof  Di'cem 
ber,  18S0,  iind  to  nndve  it  intelliinible  l  lirst  refer  to  a  juecedino-  letter 
of  Deeember  7th,  1SS!»,  from  Lord  Sali.sbury  to  Sir  Julian  I'auncefote 
on  the  same  pajje: 

I  liavo  been  informed  tlmt  a  tele!;;ram  has  been  received  by  the  Secretary  of  State 
for  the  Colonies  from  the  (iovernor-fieiieral  of  Canada,  reporting  fb.it  his  council 
hiive  exi)res8ed  the  following  views  in  re;;ard  to  reopeninc;  ncf^oliations  with  the 
Uuited  States  (iovernnient  oil  the  subject  of  the  Bebring's  .Sea  seal  lisbery. 
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tliMt  no  r<';il  iImii'^it  cvi^ti  of  tlio  fxtfriiiiint  ion  of  tli<'  si'ii 
riif.v  ilM'ii'CDri'cdnriMiii  tliiit.  il'  tins  I'niti'il  States  (JovcMniin-nt  iiro  not  of  tli.'it  opinion, 
tliiil  ( iovcfiiiiuMit  h1ioii1<1  niMkci  tliP  jnoposiils  wlijcli  tlioy  considiT  nei'css;ir.v  for  tlio 
])r()t(<ilion  of  fli<'  siiciii"*,  IT.  hi  -hvim'.  the  ruiipwal  oF  nt-jrotiiitions  18  ronsidored 
(■x(i<'<liciit  l>y  Hit  Majosty's  (Jovcrnnmiit,  (Janiida  will  agret;  to  thiit  roiirs«  on  the 
lollowintj  conditicmn: 

If  this  forincMl  an  imi>'>rtMnt  clinptor  in  tho  history  of  dront  llritain, 
tho.  Ciitiirc  liistoiiiiii  ini.;lit  emiuirt'  \vlii(rli  was  tlie  iMuiiiicaiid  wliicli  was 
the  I'roviiK',*^  Canada  yjraciously  inf'urms  Her  Majesty's  (Tovcriiiiiont 
upon  what  (crins  she  will  agree  to  negotiations  with  the  United  States, 
one  of  wliicli  is, 

tltat  tlio  ITnitod  Stntos  Government  shall  first  abandon  any  flaini  to  re<jfnrd  the 
lii'liiiii'^'s  S(>a  as  a  marf  elnnHiim,  and  that  any  evistiiig  lojjislation  in  the  I'liitcd 
Stall's,  w'jiicli  would  si'oin  to  siiftport  that  claiin.  Hliall  liet'ithcr  anitMiilt'd  or  ri'pcalt'd. 

Some  other  conditions  are  added  which  I  will  not  stop  to  read;  and 
Sir  Julian  Paiineelote  writes  in  rejjly: 

TniMic  liati'lv  on  the  roccipt  of  your  Ijord'^hip'a  telp<jram  of  the  7tli  instant,  ron- 
tainiiii;  ('rrt.iin  propoHals  of  thii  Domiiiioii  (iovernnn'iit  in  relation  to  tho  Hi'liriny'H 
Sea  (ini'slion  and  instriirtiir^  me  to  report  whetlier.  in  my  opinion,  those  projiosals 
fnrnislieil  a  liasis  of  jinssible  ne^rotiatioii,  I  olitained  an  interview  with  Mr.  Ulaine 
and  I  Hoiinde<l  Iiiin  on  the  sulijeet  of  (Janada  hciiii;  direetly  represented  in  any  dijilo- 
matie  nenotiatioim  whieh  iiiifjht  he  renewed  for  Itie  settlement  of  the  controversy. 
Mr.  lUaine  .'It  onee  expressed  iiis  ahsoliite  ohjection  to  siicdi  a  course.  He  Haid  the 
(]iiestion  wa  one  between  Tlreat  Uritain  and  tlie  United  State.s,  and  that  his  (Jovern- 
iiienf  would  .  ert.iinly  ret'nse  to  noLjotiate  with  the  Imperial  and  Dominion  (iovern- 
iiUMits  jointly,  or  with  (Jn^at  Uritain,  with  the  condition  that  the  eonclnsions  arrived 
at  shoiil.l  III!  Hiihjeet  to  the  appi'ov.il  of  (^anada. 

J  did  not  toii(!li  on  the  other  pi'oposals  for  the  following  reasons. 

As  rej^ards  tho  ahandonment  of  the  mure  c.laiiniini  claim,  no  .such  claim  liavingheen 
ottii'ially  assi-rti'il  l>y  the  Hiiite  1  States  (Jovernment,  they  would  naturally  ohjeitt,  to 
witiidraw  it;  and  as  regards  the  siiggestiMl  anieiulment  of  their  legislation,  such  a 
proiios.'il  would  gravely  embitter  the  controversy,  and  is  hardly  neccissary,  as  I  con- 
cei\e  tint  llieie  is  iiKtliiiig  in  tln'  terms  of  such  legislation,  if  coi  rec^tly  interpreted, 
■with  duo  regard  to  international  law,  which  supports  the  mare  riaitsum  claim. 

With  those  citations.  Sir,  I  leave  upon  the  argument  of  my  learned 
friend.  Mr.  (farter,  the  question,  ntterly  immaterial  I  rejieat,  whether 
the  gi-  )niid  we  have  placed  this  case  upon  was  or  was  not  the  original 
ground  asserted  liy  the  United  States.  I  need  not  remind  yon.  that 
this  suhject  engaged  the  attention  of  the  previous  administration  to 
tliat  with  which  Mr,  I*>laine  was  connected,  when  the  United  States 
Ix'gan  by  seizing  the  sealing  vessels  in  two  successive  years,  and  tiiat 
Mr.  IJayaid.  the  former  Secretary  of  State  absolutely  declined  to  enter 
into  the  discussion  of  tlu'se  l^ussian  questions.  They  wwe  introduced, 
in  the  lirst  plac-e,  by  the  ICarl  of  Iddesleigli  when  Foreign  Secretary  of 
(Ireat  iiritain,  in  a  letter  through  Sir  Ivioiud  West,  then  IJritish  Min- 
ister, which  elicited  no  leply  excei)t  a  courteous  acknowledgment  of  its 
receijit.  Tlien  they  were  brought  forward  aga'n  by  Lord  Salisbury  in 
another  letter  during  Mr.  IJayard's  ailministration.  And  my  learned 
fri(  nd,  the  Attoiney  (ieneral  veiy  nuicli  comidained  that  it  met  with 
no  resi)onse.  On  two  occasions,  in  two  .sm-cessive  Administrations, 
through  two  Secretaries  of  I-'oreign  Affairs  on  (Mie  side  and  two  Secre- 
taries of  State  on  the  other,  it  was  attem,>ted  on  the  i)art  of  (Ireat 
Ibitain  to  carry  this  controveisy  into  tln^  field  of  old  diplomatic  difli- 
culties  between  Hussia  and  the  I'liited  States,  and  Russia  and  (Jreat 
Britain.  The  United  Slates  declined  to  discuss  it,  an<l.  as  has  been 
]»ointed  out  — I  shall  not  goo\er  it  again — always  asserted  through  .Mr. 
Jiayard.  as  well  as  through  .Mr.  IMaine,  the  proposition  1  have  stated. 

It  is  true  that  Mr.  Ulaine  was  afterwards  drawn  by  the  great  adioit- 
ness  of  Loid  Salisbury — u  diplomat  of  very  great  ability,  sagacity  and 
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cxporionce — few  men  liviiip:  are  iici-liaji^  liis  e(inal — and  wlio  felt  quite 
as  stroiifj^ly  as  my  learned  tiiends  I'cel  tliat  I'inj;land  couhl  nol  i)nt  itself 
on  record  i)efore  tlie  world  hyjnstifyinff  the  action  of  (Canada,  lo  transfer 
the  discussion  in  some  nieasme  from  the  actual  facts  that  were  goiii;;  on 
in  ISelirinj;  Sea  and  the  North  Pacific,  to  the  old  story  about  the  Ikase 
of  ISlM  put  forth  by  iiussia  and  snbse(inently  more  <»r  less  nio<iified  at 
the  instance  of  tin;  two  countries,  Tinally,  Mr.  iJlaine  was  drawn 
into  a  di>ciissi()n  of  this,  and  J  need  not  say,  discussed  it  with  {rieat 
ability.  We  shall  not  shrink  IVoni  that  discussion  at  its  appropriate 
l)lace,  as  a  siipi)ort  and  corroboration  to  a  title  which  we  pi'efer  to  ])nt 
in  itsorifiin  on  stronj^er  and  cleaier  j^ronnds.  Ami  when  it  is  said  that 
."Mr.  Blaine  remarked  that  if  the  l)eliiin<;-  Sea  was  included  in  the 
Pacific  Ocean  within  the  nu'aninn'  of  the  'treaties  of  Ism  and  IHL'5,  the 
Kiiited  States  luul  no  further  claims,  we  will  see  whethei' such  a  remark 
was  justilied  or  not,  and  whether  lie  could  not  have  safely  stood  there. 
Jt  is  not  because  we  hesitate  in  attciiii)tin<,'  t(»  suppoit  the  views 
expressed  by  Mr.  lUainein  tliiseorresp(»iideiice,  that  we  put  those  (pu'S- 
tions  in  a  secondaiy  i)Iace.  It  is  because  they  are  secondary,  necessa- 
rily and  uiuivoidably,  aiul  could  not  bemadc  otherwise,  even  if  we  agreed 
to  consider  them  as  jirimary. 

'i'hen,  say  my  learn<'d  friends,  still  avoiding  tlie  i)lain  issue  of  fact, 
this  is  a  question  of  the  freedom  of  the  sea.  You  must  beware  h(»w 
you  step.  Von  are  api»roaching  dan,nerous  ground.  You  are  in  damper 
of  interfering  with  the  freedom  of  the  sea;  and,  in  the  Attorney  (Jen- 
eraPs  coiuiluding  observations  the  other  day,  he  remarked  in  very  elo- 
(juent  language,  which  his  own  emoti<»n  showed  was  not  mere  rheioric, 
that  the  (pu'stion  isoneof  the  freedctm  of  the  sea,  important  far  beyond 
and  above  the  i>reservation  of  the  seal. 

It  in  a,  question  of  the  freedom  of  the  sea.  I  accept  that  issue.  I 
agree  that  it  is  a  question  of  the  freedom  of  the  sea,  but  it  is  not 
whether  the  sea  at  this  day  is  free  in  the  geneial  acceptation  of  that 
term.  That<iuestion  has  been  settled  for  more  than  a  century,  and  the 
United  States  is  the  last  Goveinment  in  the  world  (hat  could  allbrd  to 
have  the  determination  of  it  changed.  Not  all  the  seals  in  the  world 
would  compensate  the  United  States  for  having  the  freedom  of  luiviga- 
tioii,  of  commerce,  of  jjassage,  and  of  use  of  all  the  oj)en  seas  of  iiie 
globe  fail  to  be  maintained  intact.  Jiut  the  (pu'stion  is,  what  are  the 
limits  of  the  freedom  of  the  seaV  How  far  does  it  go?  Where  does  it 
stop?  Is  it  mere  absence  of  restraint,  the  absence  of  law;  an  unbridled 
ami  unlimited  freedom  to  do  on  the  sea  what  the  laws  of  all  eivili/.ed 
countries  repress  everywhere  else?  Is  that  what  was  conceiled  by  the 
nations,  when  a  hundred  years  ago  they  canu' by  eomtnon  consent  to 
change  the  old  doctiine  of  ni((re  clousHm  that  lia*!  always  prevailed  tdl 
then,  whencvei'  it  wi;s  found  desirable  by  a  nuiritime  nation  to  assert 
it,  into  the  doctrine  of  mare  Uhcrnmf  Ilow  much  did  they  give  away? 
How  nuich  did  they  surrender?  >Vliy  the  moment  you  attenqtt  to  give 
freedom  such  a  delinition  upon  the  high  sea  as  it  obtains  iM)wliei'e 
else  on  earth,  you  restore  i)iracy;  you  restore  every  outrage  capalde  of 
being  perpetrated  on  the  sea.  it  is  manifest  that  is  not  what  the  free- 
dom of  the  sea  means.  It  has  limits;  there  are  things  we  cannot  do 
upon  the  sea;  tliere  are  liounds  we  cannot  overstep.  Where  does 
freedom  begin  to  be  regulated  by  law?     I  siiall  come  to  that  further  on. 

Now,  in  passing  away  tor  the  present  from  the  subjected'  the  fre«'<|om 
of  the  sea,  (Mr  general  pro])ositiofi,  which  1  nniy  state  as  well  here  as  any- 
where, is  this: — that  this  slaughter  of  the  seals,  which  I  have  attempted 
to  describe,  is,  in  the  lirst  place,  barbarous  and  inhuman,  and  wrong  in 
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itsolf.  In  tlie  next  place,  it  is  contrary  to  those  rules  uf  law  whicli  are 
estahlislied  by  the  municipal  fjovennnent  of  every  civiiized  country  on 
earth  for  the  protection  of  all  wild  animals  that  are  of  any  value  and, 
to  a  certain  extent,  of  those  harmless  wild  animals  that  may  be  said  to 
b*?  of  no  ])eouniary  value.  In  the  third  place,  it  is  the  destruction  of 
an  important  and  valuable  industry,  long  established  and  maintained  by 
the  United  States  on  the  Islands,  to  which  these  seals  are  appurtenant; 
to  whicii  they  are  attached;  where  they  belong;  where  alone  they  may 
be  imule  tlie  subject  of  any  husbandry  that  is  not  extermination.  An(l, 
Ihially,  that  this  extermination  of  a  race  of  aninuils,  a  race  that  iiave 
not  only  tlieir  own  right  to  live  as  long  as  they  can  live  liarmlessly,  but 
are  a  valuable  race  to  mankii;  1,  to  commerce,  to  trade,  to  an  industry 
supporting  many  people,  is  conduct  that  the  freedom  of  tlie  sea  <loes 
not  end)race,  and  that  no  individual,  whether  he  can  make  a  profit  out 
of  it  or  not,  has  a  right  to  do  upon  any  i)art  of  the  higli  sea,  an  act  of 
tiiat  character,  entailing  such  consequences. 

It  is  important  before  entering  upon  the  discussion  of  the  exact 
(puvstion  of  legal  right  which  I  propose  to  address  myself  to,  to  consider 
what  has  been  up  to  the  commencement  of  this  trial  the  attitude  of 
these  nations  with  respect  to  the  question,  not  for  the  puri)ose  of  show- 
ing, as  my  learned  friends  have  atterni)ted,  that  cither  side  has  laid 
greater  stiess  later  on  than  they  did  in  the  l)eginning  on  particular 
lK»ints — that  is  of  no  consequence — but  to  show  what  in  our  Judgment 
is  inijiortant  to  be  understood  aiul  taken  into  account. 

1  may  brielly  allude  to  the  corresixtndence  which  has  been  read, 
which  1  need  imt  go  over  again.  The  first  thing  was  the  seizure  of 
thes(^  vessels  in  1S8(5.  It  was  followed  by  letters  of  inquiry  from  Great 
Britain,  later  on  by  letters  of  remonstran<'e  tmt  at  all  upon  the  ground 
of  defending  the  vessels  in  what  they  were  doing,  but  upon  the  question 
whether  whatever  that  conduct  was  they  could  be  seized  in  the  manner 
in  which  they  were  seized  and  condemned  by  the  United  States  (iovern- 
nuMit.  Mr.  Bayard's  first  letter  in  reply  was  one  in  which  brielly,  some- 
what indirectly,  but  very  distinctly,  the  general  right  of  the  United 
States  was  aflirnu'd.  But  he  ])resently  took  a  different — perhaps  not 
a  different — but  a  more  desirable  view.  Experieiu'cd  statesmen  and 
diplomatists  do  not  need  to  be  told  how  important  it  is  for  nations  to 
avoid  the  discussion  of  abstract  questions  as  long  as  it  can  be  avoided. 
No  good  comes  fiom  it.  It  is  not  their  business  to  enlarge  the  learning 
of  the  world.  It  is  not  in  their  power  to  change  the  law  of  the  world 
excei)t  as  between  themselves,  and  therefore,  wise  statesmen  avoid  ab- 
stract discussion,  and  endeav(mr  to  meet  the  exigency  of  the  parti(Hdar 
case.  They  prefer  the  precei>t  of  scri])ture.  "Agree  with  thine  adver- 
sary quickly  while  thou  art  in  the  way  with  him,  lest  the  (ulvirsdry 
deliver  thee  to  the  Judge".  Mr.  Bayard,  a  large  minded  far  seeing  man, 
of  that  sagacity  which  is  the  saga<'ity  of  wisdom  and  not  of  cunning, 
saw  at  once  that  instead  of  entering  into  the  endless  debate  about  the 
extension  of  abstract  principles  to  this  case,  it  were  far  better  for  tM'o 
nations  of  the  same  race  and  blood,  having  a  common  interest  and  a 
common  law,  to  agree  to  settle  this  dispute,  and  to  leave  the  abstrac- 
tions to  such  future  generations  as  should  be  unfortunate  enough  to  be 
obliged  to  settle  them.  Therefore  leaving  the  (piestiim  of  right  and 
putting  it  aside,  biu  not  for  a  moment  receding  from  it,  his  suggestitm 
was  "Cannot  we  agree?  You  are  .as  mu(^h  inlluenced  by  the  (lictates 
of  hunmnity,  and  Justice  as  we  are: — Your  interest  is  the  same  as  ours. 
You  desire  to  do  right  as  we  do;  let  us  agree." 
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FTe  made  that  proposal  not  only  to  Great  Britain  but  to  Enssia  and 
Japan,  who  are  interested  in  the  matter  of  the  seals,  and  to  various  other 
nations  who  are  not.  1  need  not  read  ajjain  the  letter  he  addressed  to 
M.  Vijinand,  the  Secretary  of  Lejiation  in  I'aris,  and  which  in  the 
same  words  was  sent  to  the  other  American  Miidsters,  i>ro|)osin<;  tiiat 
in  this  work  of  linmanity  and  Jnstice  all  should  coucnr.  and  waive  the 
(jnestioH  of  the  United  Stsites  to  assert  itselC  in  its  own  del'ense. 

1  wish  to  read  one  letter  not  belong  read,  tVoni  Mr.  L(»tiirM]).  a  very 
able  American  lawyer  then  Minister  of  the  United  States,  at  St.  I'eteis- 
burjjh,  addressed  to  the  Secretary  of  State  in  response  to  tliis  coiu- 
munication.  It  is  to  be  found  in  the  first  volume  of  the  United  States 
Ai)pendix,  page  192,  and  is  dated  I)ecend)er  Sth  18S7. 

Sir,  I  have  tho  lienor  to  transmit  lierewitli  tlio  trinislation  of  a  noto  i'rom  tlio 
Foroijjn  OHice,  rocfivcd  at  tli«  le;;atioii  .\  ostcrMay,  on  the  )ir(iiiiisif  ii>ti  of  tlic  I'nitfd 
Stati's  for  an  inlcrnational  ajjnienicnt  tonciiin^;  tlie  (•!ii)tiuo  of  hciIs  in  i'.cliriiif;  St>a. 
Tho  earncHtnc'HS  fi'lt  liorii  in  the  niatttir  \h  plainly  iinlK-atcd  liy  the  laiiiiuauc  of  tlio 
note.  %M;ich  p])cak.s  of  nnrcHtrained  seal  liunt  inniiH  a  tliinj;  which  not  onl^-  llircali-ns 
tht'  welll)einf{  bnt  oven  the  existence  of  (Ik-  ])('o|i1(i  of  the  extreme  noitli-rast  coast. 

'I'his  languafje  represents  a  view  which  1  have  heaid  here  in  conversation,  of 
conrse  not  ofHcially,  and  which  is  snlistantially  as  follows: 

'J"he  seal  fishery  on  our  I'.chrinjr  coasts  is  the  only  resource  our  people  tliero  have; 
it  furnishes  all  the  necessaiies  of  life;  witiiout  it  they  perish.  Now,  intcmatioiial 
law  concedes  to  every  people  exclusive  Jurisdiction  over  a  zone  aloiiy;  its  coasts 
snflicient,  for  its  protection;  and  the  doctrine  of  tiie  ei|ual  rijilils  of  all  nations  on 
tini  hij^h  fleas  rests  on  the  idea  that  it  is  consistent  with  the  coiuiuou  wcliaie  .and  not 
destructive  of  any  essential  ri}j;lits  of  inhalntants  of  the  iicij;liiioriii,u;  cuasts. 

.Such  common  rights,  under  puhlie  law,  rest  on  fjeneral  consent,  and  it  would  he 
al>surd  to  allirm  that  such  consent  had  l)ecu  <j;iven  where  its  necessary  result  would 
be  the  absolute  destruction  of  one  or  more  of  the  |)articH.  Hence  the  rule  cannot  1)6 
ai>i)lied  blindly  to  an  unforeseen  ease,  and  these  alleged  common  rij^lits  must  riirlit- 
fully  be  limited  to  cases  where  they  may  be  exercised  I'onsistently  with  the  welfare 
of  all.  Helninij  Sea  ])artakes  larjioly  of  the  character  of  an  inclosed  sea  ;  two  ^jrcat 
n.'itions  own  aiul  control  all  its  iuclosinir  shores.  It  jiossi'sscs  a  peculiar  lishery, 
which,  with  referencf!  to  its  preservation,  can  only  he  legitimately  pursued  on  land, 
and  even  there  only  under  strict  reffulations.  To  allow  its  unrestrained  pursuit  in 
the  open  waters  ol'  the  sea  is  not  only  to  dootn  it  to  annihilation,  but,  by  necessary 
conseiiueuce,  to  destroy  all  its  coast  inhabitants.  If  this  result  is  conceded  it  fol- 
lows that  the  doctrine  of  common  rijjhts  c.m  have  no  application  to  su'di  a  case. 

I  have  thoufrht  it  might  not  be  uninteresting  to  jiivc  this  as  a  view  which  has 
found  expression  here,  and,  if  found  necessary,  1  think  it  not  improbable  that  Rus- 
sia would  feel  that  she  was  driven  to  act  on  it. 

The  note  of  Mr.  de  (xiers  is  enclosed  by  Mr.  Lothrop  in  tliis  commu- 
nication.   I  will  read  it.    It  is  very  brief. 

Mr.  Minister. — Mr.  Wurts,  under  date  of  August  22  (Seiitemhcr  2),  w.'is  good  enough 
to  communicate  to  me  the  views  of  the  (Joveriinicnt  of  the  I'uited  States  of  America 
upon  the  subject  of  the  desirableness  of  an  underst.'indiiiLj.  among  the  gov<!rumciit8 
concerned,  for  the  regulation  of  tho  taking  (la  chfinxf}  of  the  fur-seal  (lonlrcs)  in  the 
Behrin.e;  Sea,  in  order  that  an  end  might  be  put  to  those  inconsiderate  iiracticcs  of 
extermination  which  threaten  to  dry  up,  at  their  source  an  important  branch  of 
international  commerce. 

We  concur  entirely  in  the  views  of  tho  (iovernment  of  the  United  States.  Like  it 
we  also  have  been  for  a  long  time  considering  what  means  could  be  taken  to  remedy 
a  state  of  things  which  is  jmijudiciai  not  only  to  commeri'c  and  to  revenue,  but 
which  will  soon  work  disastrous  results,  not  only  to  tlu^  well-being  but  even  to  the 
existence  of  our  people  in  the  extreme  Northeast.  The  establishment  of  a  leasonalihi 
rule,  and  of  a  lawful  sys'en.  in  the  nse  (/Vj/j/oi/k^dh  i  of  the  resources,  which  furnish 
their  only  industry,  is  for  those  people  of  vital  importance. 

The  jtressing  interest  which  the  IniiieriaKioveiiiiiicnt  'as  boon  thus  called  to  c(ui- 
sider  had  already  suggested  to  it  tli(\  idea  of  an  iuteriiati  iial  agreement,  liy  which 
this  interest  might  liiid  its  most  enicient  ])rotection.  It  is  by  this  way  that  the  dif- 
ferent questicms  involved  can  be  best  resolved,  and  auHuig  which  there  exists,  in  our 
opinion,  a  close  connection. 

It  was  after  the  writinf?  of  that  letter  of  Mr.  Bayard's  to  ^Fr.  Vijjnand, 
certainly  before  it  was  received  at  the  Forei^'n  otlice  of  (xreat  Britain, 
that  tlie  letter  I  have  before  alluded  to  from  Lord  Salisbury  came,  in 
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wliioli  for  tlio  first  tiiiip,  as  fnr  as  lio  was  cotiooiimmI.  tlioiiffli  it  had  been 
ineiitioiied  before  by  LonI  Iddcsleijili,  lie  introduced  the  discussion  of 
tlie  old  Hiissian  ]»r«'teiisions, — tiie  l<'tter  to  wliicii  my  Iearn<'d  friend 
coin]»Iains  tliat  Mr.  llayard  did  not  reply.  In  tlie  nn-antinie,  however, 
whi(;h  is  i)rol>ably  one  reason  why  iMr.  Ilayard  did  not  think  it  necessarj'^ 
to  enter  into  that  dispute,  he  had  transnnttcd  to  tiie  United  States  Min- 
ister at  London  instructions  to  a]>|U'oa<'li  tiic  liiitish  (iovcrnnient,  and 
to  ask  for  a  (Convention  by  which  the  seals  ini^iht  be  protected,  not  upon 
the  ^Touinl  tiiat  the  (Jovernnient  Inid  not  a  rijiht  to  protect  itself,  but 
upon  the  ffroiind  1  have  stated,  upon  which  it  was  far  better  to  reach 
tliat  icsult,  as  he  was  sanfjniiie,  and  Justilied  in  the  belief  as  the  event 
showed,  that  it  would  be  ininn'iliately  accorded  i>y  (Ireat  Britain.  What 
was  the  result  of  that  proposal?  There  was  a  little  delay,  explained  in 
the  coricspondence  on  tin*  part  of  the  Minister  in  London,  on  account 
of  the  absence  of  Lord  Salisbuiy,  perhaps  in  the  belief  that  siu-h  thinffs 
would  be  better  discussed  ]>ers()ii;illy  than  on  paper;  but  when  the  Min- 
ister and  Lord  .Salisbury  met,  the  whole  matter  was  settled  in  one  inter- 
view; a  second  was  not  necessary.  The  ]>ro})()sition  of  the  United 
States  for  a  close  time  in  the  killing  of  the  seals  between  the  Lst  of 
April  and  the  1st  of  November,  subsequently  modified,  1  may  say,  to  the 
I'lth  of  October,  was  agreed  to;  and  there  on  the  ma|)  (Pointiu};!,  are 
the  boundaries  to  whi(!h  it  was  extended.  I  am  speakinfj  of  it  as  it  was 
orijiinally;  it  was  enl  ifjed  afterwards.  Uetween  the  United  States 
iVIinister  and  Lord  Salisbury,  an  Ajjfreement  coveriiifj  the  water  eom- 
])rised  within  lliofir  lines  and  excludinj;  within  that  limit  all  the  seals 
killed  between  the  1st  of  A])ril  and  the  ir)tli  of  October  was  ajjreed  to. 
I  do  not  mean  to  say  that  a  Treaty  was  made;  but  it  was  ajrreed  that 
one  should  be  nnide. 

Now,  my  learned  friend,  Mr.  I'obiiison,  yesterday  alluded  to  what  he 
thought  iii(>j)er  to  call '*  the  misunderstandinjj"  between  the  Minister 
and  Lord  Salisbury,  in  resjiect  to  the  aj'reement  I  have  referred  to.  If 
it  was  that,  it  would  not  i)lay  nundi  of  a  |)art  here;  an(L  therefore,  I  may 
usefully  enoufjh  pause  to  consi<ler  whether  it  was  a  niisunderstandiu};, 
or  a  very  explicit  and  din'ct  understandiiij,^  on  both  sides.  JNIy  learned 
friend,  with  a  sort  of  conijjassion  for  the  weakness  of  Lord  Salisbury, 
which,  I  ])resunu\his  Lindship  does  not  feel  the  need  of,  intinmtes  that 
nobody  could  be  less  informed  on  matters  connected  with  seals  than 
Lord  Salisbury;  and  that  he  was  the  kind  of  a  statc^sman  who  wlien 
the  |)ro])nsal  was  made,  would  fall  immediately  u|M>n  the  neck  of  the 
United  States  .Minister,  and  say. — "  IJy  all  means;  anythinj;  you  want 
in  a  Treaty  between  two  g'^'iit  nations.  1  shall  be  only  too  happy  to 
aj^ree  to.  Let  us  swear  eternal  friendship".  Those  who  know  that 
statesman  do  not  need  to  be  told  that  his  weakness  (h)es  iu)t  lie  in  that 
direction.  He  does  not  speak  before  he  thinks;  he  thinks  before  he 
si>eaks.  Uo  <loes  not  nmke  Conventions  or  Afireeinents  of  any  kind  to 
bind  his  country,  until  he  is  quite  sure  that  he  understands  what  they 
mean. 

And  I  am  going  to  take  the  trouble  to  show  you  tliat  Lord  Salisbury 
did  perl'ectly  understand  what  he  was  alxuit,  and  that  in  the  course  of 
the  neu'('tiation,  which  continued  about  the  details  of  this  agreement 
up  to  th«^  time  when  it  disap])eared,  never  having  been  recalletl  by  him 
or  by  (ireat  llritain.  when  the  United  States  nnide  up  their  nnnd  that 
it  would  not  go  any  further,  he  had  all  the  inl'ornmtion  from  all  quar- 
ters that  existed,  and  that  at  no  time  did  he  intimate  that  in  making 
the  agreement  he  had  acted  without  knowledge  or  upon  mis  infornnition. 
And  that  alter  he  had  heard  from  Canada,  and  received  the  ofiicial 
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comment  njx)!!  it  and  protest  ajjainst  it  by  Canada  (which  I  sliall  allnde 
to  hereafter)  lie  ditl  not  put  liiinself  for  a  moment  with  tlie  United 
States  upon  any  other  ground  than  this — that  time  was  wanted,  l)ut 
that  the  convention  would  ultimately  be  carried  into  etlect.  I  shall 
prove  this  by  reading  some  few  of  the  letters  that  bear  directly  upon 
that  point,  so  that  it  will  be  seen  exactly  how  Great  Britain,  in  a  man- 
ner most  honourable  to  herself,  and  to  tiie  statesman  who  had  charg(i  of 
her  Foreign  Affairs,  met  this  proposal  of  the  United  States. 

The  letter  of  November  iL'th  1S87  from  the  United  States  Minister 
to  Mr.  Bayard  at  page  171  of  the  Ist  Volume  of  the  United  States 
Appendix,  stat"s  the  Minister's  account,  and  is  the  first  thing  tluit 
appears  in  the  corresixjudence  to  show  what  took  place.    He  says; 

Referring  to  your  inHtnictions  nnmberert  (185,  of  Aiignst  lltth  1SX7,  I  have  now  to 
8a.'  that  owiiinj  to  tlie  absciii't!  from  Londuii  of  Lord  SitliHhiiry,  Se<Tetary  of  State 
for  Foreign  AifairH,  it  has  not  bi'ca  in  my  power  to  obtaiu  his  attention  to  the  sub- 
ject until  yesterday. 

I  had  tlien  an  interview  with  him,  in  which  I  proposed  on  the  part  of  the  (iovern- 
nieiit  of  tile  I'nited  States  that  by  mutual  a<;re<>ment  of  the  two  (ioveiiinicnls  a  code 
of  rej:;ulatioii8  should  lie  adopted  for  the  preservation  of  the  seals  in  Melirint;  Sea 
from  destruction  at  imiiroju'r  times  and  by  improjier  means  by  the  citizens  of  either 
country;  snch  agreement  to  be  entirely  irrespective  of  any  (]^ucslions  of  conllictiug 
juristlietion  in  those  waters. 

His  Lordship  ]»rom|(tly  actpiipsced  in  this  proposal  on  the  part  of  Great  Britain, 
and  snggi'sted  that  I  should  obtaiu  from  my  Oovc^rnmeiit  and  submit  toLim  a  sketch 
of  a  system  of  regulations  which  would  be  a<le(iuate  for  the  ])ur|tose. 

I  have  therefore  to  re(|uest  t  hat  I  maybe  furnished  as  early  as  possible  with  a 
draft  of  such  a  (Mide  as  in  your  iud<;iueut  should  bo  adopted. 

1  woidd  also  suggest  that  coiiies  of  it  be  fiirnislied  at  the  same  time  to  the  Minis- 
ters of  the  L'nited  States  in  (iermany,  8weileii  and  N(U'way,  Russia,  France,  and 
.Ia])an,  in  order  that  it  may  be  under  consideration  by  the  Governments  of  those 
countries.  A  mutual  agreement  between  all  the  Governments  interested  may  thus 
be  reached  at  an  early  day. 

Mr.  Bayard  had  to  take  time  to  answer  the  request  of  the  TJritish 
Government  as  to  what  the.se  Regulations  shoidd  be.  It  was  only 
agreed  at  the  lirst  interview  that  a  code  shoidd  be  adojjted,  and  tlie 
United  States  were  invited  to  propose  one.  Here  is  a  reply  on  Febru- 
ary 7th  from  Mr.  Bayard  that  covers  three  pages,  and  wliich  will  use- 
fully repay  perusal.  I  shall  only  be  able  to  read  some  extracts  from  it. 
The  substance  of  the  letter  is  to  state  these  leading  facts  as  they 
now  ajjpear  before  you;  the  migration  of  the  seals;  the  ])eriod  of  the 
year;  the  great  slaughter  of  the  females  and  the  death  of  the  young; 
the  extermination  to  which  it  conducted,  and  various  other  considera- 
tions, and  e/nbracing — this  is  the  important  point — a  pro]H>sal  for  these 
Regulations.    That  is  the  substance  of  it.    1  will  read  this  passage: 

The  only  "<"•?  of  obviatingthe  lanuMitable  result  above  jiredicted  a])])ears  to  be  by 
the  l'nited  ..i,..ci8,  Great  Britain,  and  other  interestiid  powers  t;i  king  concerted  ai'tiou 
to  prevent  their  citizens  or  .subjects  from  killing  fur-seals  with  (irearms,  or  destriu;- 
tive  weapons,  north  of  .50-'  of  mirth  latitude,  and  between  ItiO^  of  longitude  west, 
and  170^  of  longitude  east  from  Greenwicli,  tluriug  the  period  intervening  between 
April  l.">th  and  Novemlier  l.st. 

To  prevent  the  killini;- witliin  a  marine  belt  of  'lO  or  50  miles  from  the  islands 
during  that  period  would  be  inellectual  as  a  presei\ ;  live  measure. 

And  so  forth. 

Then  comes  a  letter  from  the  United  States  Minister  to  Mr.  Bayard, 
on  page  175,  in  which  he  says: 

I  have  roc(<ived  your  instruction  No.  782,  under  date  of  February  7,  relative  to  the 
Alaskan  seal  lislieries.  1  ininiediately  addressed  a  note  to  Lord  Salisbury,  inidosing 
for  his  ])eriiHal  one  of  the  jirinted  co))ies  of  the  iustruutiou,  and  requesting  an 
appointment,  for  an  early  interview  on  tho  subject. 
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I  also  Hi'iit  a  note  to  tlib  Kimsiau  Ambassador,  and  uii  interview  withbimia  arranged 
lor  tlio  21st  instant. 

Tlio  wbolo  iriattiM'  will  niceive  my  iminediato  and  tboiDiigb  attention  and  I  bope 
for  a  faviirahlo  rcHiilt.  Meaiiwliilo  I  wonld  ask  yonr  cunsidoratioti  of  tbo  manner  in 
wliicb  yon  would  |ii'o[>(>so  to  carry  out  tbe  nigulatious  of  those  tisberies  tbat  may  be 
aj^rt'od  upon  by  tlio  countries  interested.  Would  not  lej^islatioa  bo  neceusary;  and, 
11'  »o,  is  tbore  any  hope  of  obtaiuiny  it  on  tbo  part  of  Conj^resst 

Aiiotlior  letter  from  the  same  to  the  same  ou  the  same  page,  of  Feb- 
ruary U,Jth,  18S8,  says: 

Referring;  to  your  instructions,  numbered  782  of  February  7,  1888,  in  roforeuoe  to 
the  Alaska  seal  liaheiies,  and  to  my  reply  thereto,  numbered  690,  of  February  18,  I 
have  the  honor  to  inform  you  that  I  have  since  liad  interviews  ou  tbe  subject  witb 
Lord  Salisbury  and  with  .Mr.  de  Staal,  tbo  Russian  Ambassador. 

Lord  Salisbury  ass(uits  to  your  proposition  to  establish,  by  mutual  arrangement 
between  tbe  (iovernmeiits  interested,  a  close  time  for  fur-seals,  between  April  15  and 
November  1,  and  between  IGO  of  longitude  west,  and  170'  of  longitude  east,  in  tbe 
liebriiig  Se.i. 

He  will  also  join  tbe  United  States  Government  in  any  preventive  measures  it  may 
bo  tbougbt  Ifost  to  adopt,  by  orders  issued  to  tbe  naval  vessels  iu  that  region  of  the 
respective  (iovernments. 

I  have  this  moi'uiuu;  telegraphed  you  for  additional  priuted  copies  of  instructions 
782  for  the  use  of  II(!r  Majesty's  (iovernment. 

Tbe  Russian  Ambassailor  concurs,  so  far  as  bis  personal  opinion  is  concerned,  in 
the  ])ropri(ty  of  the  ]ir(>i)osed  measures  for  the  i)rotection  of  tbe  seals,  and  has 
]u-omised  to  coiiimMnieate  at  once  with  his  (iovernment  in  regard  to  it.  I  have  fur- 
nished him  witb  copies  of  instructions  782  for  tbe  use  of  his  Government. 

TluMi  there  is  the  reply  of  Mr.  Bayard  on  the  2nd  of  IMarch  contin- 
uinic  the  snbje(!t.  It  nei'd  not  he  read;  but  I  will  read  Mr.  White's  let- 
ter. The  Minister  Iiavin.i;'  returned  home  temporarily,  the  subjeet  was 
left  in  the  hands  of  Mr.  White,  who  beeauie  Charj;e,  to  earry  out  the 
del  ails  which  iiad  been  .substantially  agreed  ou;  and  Mr.  White  writes 
to  Ml".  Bayard  ou  April  7th,  1S88. 

Rt^lerriu.'i  to  your  instructions.  «  *  *  i  bave  the  honor  to  ac()uaint  you  tbat  I 
received  a  jirivatt"  note  from  the  Marquis  of  Salisliiir,>  this  morning  stating  that  at 
the  re(iuesc  of  tbe  Russian  .Vniliassador  ho  had  a]ipointed  a  meeting  at  the  Foreign 
Otlice  next  Wednesday,  11th  instant  "to  <lisciiss  tbe  ([Uestion  of  a  close  time  for  the 
seal  lisbery  iu  Hehring  Sea,"  and  expressing  a  hope  that  I  would  make  it  convenient 
to  be  present,  and  1  have  replied  that  I  shall  be  hai)py  to  attend. 

Then  tliere  is  .Mr.  White's  letter  to  Mr.  Baj^ard  ou  April  L>Oth,  1888, 
on  paj^e  17!)  of  tlie  same  book.  He  speaks  lirst  of  having  met  the  Mar- 
quis oi  Salisbury  and  M.  de  Staal  and  then  says: 

M.  de  .Staal  expressed  a  desire,  on  liehaif  of  bis  Government,  to  include  in  the  area 
to  be  jiroteeted  bv  tlie  convention  the  Sea  of  Okhotsk,  or  at  least  that  ])ortion  of  it  in 
which  Robben  l>iaud  is  situated,  there  being,  ho  said,  iu  that  region  large  numbers 
of  sells,  whose  destruction  is  threatened  iu  tbe  same  way  as  those  in  Uehring  Sea. 

He  also  urged  thai  nit'asurcs  be  tak(m  by  the  insertion  of  a  clause  in  tbe  proposed 
convention  or  otherwise,  Cor  |iidhibiting  tbe  importation,  by  merchant  ve8.sels,  into 
the  seal  protected  area,  for  sale  therein,  of  alcoholic  drinks,  firearms,  gunpowder, 
and  dynamite. 

Lord  Salisbury  exjiressed  no  o])iniou  witb  regard  to  the  latter  proposal,  but,  with 
a  view  to  meeting  tlu^  Russian  (iovcrnment's  wishes  respecting  tbe  waters  surroimd- 
ing  h'ohben  Island,  be  suggested  tliat,  besides  the  whole  of  Uehring  Sea,  the  sea  of 
Okhotsk  and  tlie  Pacific  Ocean  north  of  north  latitude  47°  should  be  included  iu  the 
proposed  arrangement. 

There  you  get  (if  Mr.  White  is  correct  and  we  shall  see  whether  he  is 
01' not  soon),  the  Southern  line  of  this  previously  indicated  area  extended 
to  the  west,  and,  hy  the  apparent  construction  of  the  lauguage,  I  should 
think  extended  to  the  east — certainly  to  the  west.  And  there  is  another 
letter  which  1  will  refer  to,  about  that.     Theu  he  says: 

I  referred  to  tbe  communications  already  nmde  by  Mr,  Phelps  ou  this  subject  to 
Lord  Salisbury,  and  sai<l  that  1  should  be  obliged  to  refer  to  you  the  proposals  which 
had  Just  beeu  nmde,  before  expressing  an  upiuiou  with  regard  to  them. 
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I  hiivo  aet'onlinirly  tht»  honor  to  ahk  I'or  iiistnu'tioii.s  in  icfcri'nct'  to  tlio  waine. 

Meanwhile  the  .Mitiipiis  of  Salislmry  promised  to  have  iirejiariMl  a  draft  convention 
fc))'  suhiuJHsion  to  tlie  Russian  enihashador  and  to  myself.  1  shall  lose  no  time  in  for- 
warding you  a  coi)y  of  this  document  when  received. 

I  liiive  omitted  a  puratirapli  in  Mr.  White's  letter,  that  1  sliould  liave 
read.    At  the  bottom  of  page  179  he  t^ays: 

ilia  lordshi])  intimated  fnitlicrniore  that  the  period  jirojiosed  by  the  United  States 
for  a  close  time,  Ajiril  15th  to  November  Ibt,  uiiyht  inlerlere  with  the  trade  h>nj'er 
than  absolutely  necessary  for  the  protection  of  the  .-eals,  and  he  HUf^ffesttHl  October 
1st,  instead  of  a  month  later,  as  the  termination  of  the  period  of  seal  protection. 

Then  Mr.  Bayard  rei)he.s  to  IMr.  White.  The  letter  is  on  page  180  of 
tlic  same  buok,  nnder  date  of  May  1st,  1888. 

Your  dispatch  No.  725  of  the  20tl»  ultimo  stating  the  result  of  y»)nr  interview  with 
Tjord  Salisbury  and  the  l^issian  ambassador  rehitive  to  the  protection  ol'  sc;ils  in 
15eliring  .Sea,  and  reqnestinj^  further  instructions  as  to  their  proposals,  has  boon 
received. 

.\s  you  have  already  beeu  ingtructed,  the  l>ipartment  does  not  object  to  the  inclu- 
sion of  the  sea  of  Okiiotsk,  or  so  much  of  it  as  may  be  necessary,  in  the  arranfjcment 
for  the  protection  of  the  seals.  Nor  is  it  thought  absolutely  necessary  to  insist  on 
the  extension  of  the  close  season  till  the  Ist  of  November. 

(July  such  a  period  is  desired  as  may  bo  re(|uired  for  the  end  in  view.  But  iu  order 
Ihat  success  may  b(^  assured  in  the  olforts  of  the  various  Governments  interested  in 
the  i)rotection  of  the  seals,  it  seems  advisable  to  take  the  15th  of  October  instead  of 
the  1st  as  the  date  of  the  close  season,  although,  as  I  am  now  advised  the  lat  of 
November  would  Ix;  siifcr. 

The  sugjfestion  made  by  Lord  Salisbury  that  it  may  be  necessary  to  bring  other 
(iovcrnments  than  the  United  States,  (ireat  Hritain,  and  Russia  into  the  arr;uiu,e- 
ment  has  already  beeu  met  by  the  action  of  the  DepartnuMit,  as  1  have  hitlieitu 
informed  you.  At  the  same  time  the  invitation  was  sent  to  the  Hritish  (iovernmiint 
to  negotiate  a  convention  for  seal  protection  in  Behring  Sea,  a  like  invitation  was 
extended  to  various  other  powers,  w  hich  have  without  exception  returned  a  favor- 
aide  response. 

.In  order,  therefore,  that  the  plan  may  be  carried  out,  the  convontion  proposed 
between  the  United  .States,  (ireat  Britain,  and  Russia  should  contain  a  clause  pro- 
viding for  the  subse([uent  adhesion  of  other  powers. 

Mr.  White  then  writes  to  Mr.  Bayard  ou  the  I'Oth  of  June,  1888.  It 
is  on  page  181 : 

I  have  the  honor  to  inform  you  that  I  availed  myself  of  an  early  opportunity  to 
acfpiaint  the  Mar(iuis  of  Salisbury  and  the  Russian  ambassador  of  the  recei^it  of 
your  instructions  numbereil  801,  of  May  3rd. 

(That  is  the  last  letter  I  read:) 

And  shortly  afterwards  (May  W)  His  Excellency  and  I  called  together  at  the  For- 
eign Office  for  the  purpose  of  discussing  with  his  lordshi]ithe  terms  of  the  i)ropos(!d 
convention  for  the  protection  of  seals  in  Behring  Sea.  Unfortunately  Lord  Salisbury 
hud  just  received  a  communication  from  the  Canadian  (ioverument  stating  a  memo- 
randum on  the  subject  would  shortly  be  forwarded  to  London,  and  ex|)ressiug  a  hope 
tliut  ])ending  the  arrival  of  that  document  uo  further  steps  would  be  taken  in  the 
matter  by  Her  Majesty's  Go\ernment. 

Now  I  turn  from  this  American  evidence  to  some  letters  that  are  to 
be  found  in  the  same  third  volume  of  the  British  Appendix  fiom  which 
I  hiive  been  reading  before.  I  have  shown  the  Tribunal  (becan.se  1 
attach  so  much  importance  to  this  that  1  think  it  ought  to  be  clearly 
perceived  whether  this  was  a  misunderstanding  or  not),  what  view  was 
entertiiiiied  in  regard  to  it,  and  what  was  understood  al)ont  it  by  the 
Amei  iciin  representatives  in  London,  and  through  them,  by  the  United 
States  Government  at  home.  I  refer  to  a  letter  from  the  Marquis  of 
Salisbury  to  Sir  K.  Morier  and  also  to  Sir  Lionel  W^est  the  British 
Minister  at  Washington.  Duplicates  of  this  letter  seem  to  have  been 
sent  out,  one  to  Sir  Uobort  Morier  and  the  other  to  Sir  Lionel  West.   It 
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is  to  be  found  at  piige  1%  of  the  3i'd  volume  of  the  British  Appendix  to 
the  Case. 

Sir:  TIio  liiisHiaii  AmlmHHiuloriiiKl  the  IJnitod  Stiit«mCli(irf;*^*l'Aflr!iiri'8 called  upon 
111!'  IliiH  II iN'riii  11)11  In  (liNciiMM  tlie  i|ii('.sli(>ii  of  tin'  neul  liMlicrifH  in  IScliriii}{'H  Sc^u,  wliich 
liiid  boiMi  l)i(iii^lit  iiitii  |iroiiiiii<-ii('i'  by  tliu  ri^'ciit  uctioii  ot'tliu  riiiled  Stattts. 

Tim  I  'niti'd  St;itc8  (lovcrniiitMit  hud  expressed  a  dosiro  tli.it  soiiu'  :ij;riM'iiitMit  Hlioiild 
he  arrived  at  liclut^'ii  tlio  tiiree  (JoveriiiiHMitH  Cor  the  piirpiitiu  of  proiiil)itin};  the 
tduii;;iit<'r  id'  the  seals  (111 rill :^  the  tiiiio  of  liri'odiii;r  j  and,  at  my  rutiuost,  M.  de  Staal 
had  olitaiiied  iiistriictioiiH  Irom  hiis  (ioveriiiiibnt  on  that  iiiieHtioii, 

M.  de  Staal,  you  will  recollect,  Sir,  was  the  liiissian  Ambassador: 

At  this  preliminary  discussion  it  was  dtjcided  ]iro\  isioniilly,  in  order  to  t'nriiish  a 
basis  for  iieLjciti,itiiiii.  and  without  detinitlvely  ideil;;iiij;  (tiir  Goveniinents,  that  tiie 
spiieo  to  be  coveii-d  by  the  proposed  Convention  slioiild  lie  the  sea  between  Aiuericii 
and  Kiissia  north  of  the  47th  decree  of  latitude; — 

that  gives  *he  entire  southern  line — 

that  the  close  time  should  extend  from  the  15tb  of  April  to  the  1st  November; 

that  was  written  before  Mr.  liayard's  suggested  niodilieatiou  that  he 
would  take  the  l.lth  October — 

that  during;  that  time  the  slaughter  of  all  seals  should  be  forbidden;  and  vessels 
eiif^fajred  in  it  slKnild  be  li.ible  to  seizure  by  the  cruisers  of  any  (d'  the  three  Powers, 
ami  should  be  taken  to  the  jtort  of  their  own  nationality  lor  ((indenination  ;  that  the 
tral'tie  in  arms,  ahdiol,  and  powder  should  lie  ])i'ohibite<l  in  all  the  islands  (d'  those 
seas;  and  that  as  soon  as  the  three  Powers  had  coinluded  the  Com  ention,  they 
should  join  in  subniittinj;  it  for  the  assent  of  the  other  ^Maritime  Powers  of  the 
uoriherii  seas. 

The  I'nited  States  Charg6  d'Atl'aires  was  exceediiii^ly  earnest  in  pressing  on  us 
the  iiu])ortaiice  of  dis]iat(li  on  acecnint  of  the  inconceivable  slauf^hter  that  had  been 
and  was  still  fjoinj:;  on  in  these  seas,  lie  stated  that  in  addition  to  the  vast  (|ii  ant  ity 
brought  to  market,  it  was  u  comiiion  ]>ra<.tice  for  those  ent;a};ed  in  the  trade  to  shoot 
all  seals  they  mi;;ht  meet  in  the  open  sea,  and  that  of  these  a  great  numlter  sank,  so 
that  their  skins  could  not  be  recovered. 

On  the  2Sth  of  July  there  apitcars  in  the  British  Appendix  the  same 
Volume,  page  li()!t,  a  letter  from  the  ITnited  States  Minister  who  had 
then  returned  to  London  to  the  Marquis  of  Salisbury;  1  ask  you  to 
notice  this  date,  July  L'Sth,  1888. 

This  letter  is  as  follows: 

My  Loud:  I  be<f  to  recall  your  Lordship's  attention  to  the  subject  of  the  proposed 
Convention  Ixdwei-n  thti  Covernment  of  the  United  States,  Great  liiitain  and  Hussia 
for  the  j)rotection  of  the  seal  fish<'ries  in  I'lchriiifj  Sea.  A  C!Uisider;ible  time  has  now 
elapsed  since  tin?  last  conversation  I  had  the  honour  to  have  with  your  Lordship  in 
rejiard  to  it,  when  It  was  mutually  believed  tliat  an  early  agreement  might  be 
arrived  at. 

I  am  sure  your  Lordship  will  concur  with  me  in  conceiving  it  to  be  for  the  interest 
of  all  parties  that  a  coiKdiision  should  bo  reatdied  as  soon  as  possible.  .And  my 
Government  instructs  mo  resiiectfiilly  to  urge  upon  Her  Majesty's  Government  the 
I)ropri(!ty,  tinder  existing  circumstances,  of  immediate  action. 

I  iinderstand  the  K'nssian  (Jovernment  to  he  ]irc])aied  to  concur  in  the  proposed 
Convention  as  soon  as  the  other  Goverunients  concerned  are  ready  to  assent  to  it. 

Here,  sir,  you  have  from  liord  Sali.sbury  in  his  letter  to  the  British 
representatives  abroad,  a  statement  which  preci-sely  concurs  in  every 
])arti('ularwith  that  of  the  American  Minister,  and  the  American  charge 
d'atfaires,  in  representing  this  agreement  to  their  Government. 

Then  there  took  place  a  corresi)oudence,  or  ])erhaps  1  should  say 
there  had  taken  place  in  the  meantime  a  correspondence  from  April  to 
July  between  the  Governments,  containing  a  suggestion  made  in  the 
form  of  a  letter  of  the  United  States  Minister,  that  has  been  read,  as  t<.) 
the  means  by  which  this  convention  should  be  carried  into  elfetit,  and 
whether  legislation  would  not  be  necessary  in  both  countries  to 
empower  the  Goverumeuts  and  the  courts  of  the  Government  to  enforce 
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the  provisions  of  tlxi  slipulatioiis;  mid  it  aitpears  iVoiii  tliatcoricspojid- 
eiicetliat  the  siif^j^cstion  iiiadc  by  the  Aiiicricaii  Miiiis(«»r  lo  Lord  Sidis- 
bury,  as  it  was  iiukU'  to  his  own  (lovenmieiit,  was  ac( nlcd  to;  fiiat  it 
was  projHtsed  by  his  Lonlship  to  have  iiitrodiifed  into  I'ailiiiiiient  a  bill 
tor  the  enibi  (•(•incut  oftlds  pidjxtsed  Convention ;  that  a  eoi)y  of  it  was 
promised  to  tlie  American  Miidster,  at  his  recpiest,  for  tlie  use  (d'  Ids 
llovernnient;  tliat  sid)sei|ueiitly  Her  Majesty's  (loveruiuent  tlinu.yiit  it 
would  be  bettei'  to  eid'orce  the  convention  in  (rreat  llritaiu  through 
orders  in  Council,  and  tiiat  was  understood  by  Mr.  White  to  mean  that 
no  act  of  I'arliauwnt  was  necessaiy.  but  that  tiie  Kxecutive  wttuld 
enforce  it  thronj^h  orders  in  Council.  That  ndstake  of  his  was  snbse- 
»|Uently  corrected  by  an  explanation  from  the  I'.iitish  Koreii^u  Ollico 
that  they  only  meant  that  instead  of  passing,'  a  defiidte  bill  prescribing 
the  manner  in  whicli  a  Conveidion  should  be  carried  out  which  was  not 
yet  formally  executed,  an  act  should  be  passed  empowering;-  the  Privy 
Council  to  issue  such  orders  and  under  such  cinunistauccs  as  ndj^htbe 
necessary. 

I  allude  to  this  correspondence  only  to  say  that  it  is  ai)parent  from  it 
that  the  convention  was  ajireed  to  be  executed  on  both  sides,  ami  that 
the  details  of  it  were  all  umlerstood,  and  that  it  was  likewise  tiie  subject 
of  consideration  and  of  conclusion  as  to  the  means  by  which  it  should 
be  carried  intoelfect;  and  whether  an  act  was  introduced  into  Conj^ress 
for  that  i>urpose,  I  really  do  not  know.     Now,  sii-,  why  are  we  here? 

Sir  KicilAKD  Wkhstkij. — There  is  a  letter  of  the  .{rd  of  Septendter 
on  piiffe  L'l'O,  from  Litrd  Salisbury  to  Sir  Lionel  West,  which  1  think 
should  be  read  in  connection  with  what  yon  are  saying. 

Mr.  PllELl'S. — 1  will  read  it  with  much  pleasure: 

Willi  rofiTciico  to  my  (lc.si>iitch  of  tim  Kith  April  lust,  rt'l;ttive  to  tho  ]>ro])osftl8 
recfivcd  tVom  the  Govfriiiiu-iit  of  tlin  riiitcii  Stiites  for  coiiccrlt'd  action  on  tlif  piut 
of  till'  Powt-rs  inti'ri'stfd  in  tho  inulter,  witii  a  \  iow  to  tlir  t'sliihlisiinicnt  of  a  clnso 
season  for  the  iircscTvatiou  of  tlii^  fur-si'als  resonin;;  to  l!clninj;s  Sea.  I  have  to 
inform  yon  tlnit  I  have  recently  had  a  long  eon\er.sation  with  .Mr.  I'helps  on  the 
snh.iect. 

lie  stated  that  his  Governnnnt  were  very  auxious  that  au  a;;reeuiont  slionld  he 
arrived  at  as  soon  as  possilih'. 

I  pointed  out  the  ditliiiilt ies  felt  hy  the  Canadian  (lovernineiit,  and  snid  that 
while  the  scheme  was  l;udral)li'  to  tlie  industries  of  the  mother  coniitry,  (U)iisider- 
ahle  ai)prelienaion  was  felt  in  Canada  with  respect  to  its  possilde  efiect  on  colonial 
interests. 

J  added  tliat  I  was  still  sanguine  of  coming  to  an  arcaiigeinent,  but  that  time  was 
indispensable, 

That  letter  is  on  my  notes  to  have  been  read  a  little  later  in  another 
connection. 

Sir  HiciiAKi)  VVetistI'^r. — I  be"-  your  pardon,  IMr.  Plielps. 

Mr  PuELPS. — It  does  not  disturb  me  at  all.  i  am  "lad  to  read  it  at 
this  time  to  oblij^e  my  learned  friend;  because  I  was  about  to  jiut  the 
intiuiiy — I  had  put  the  incjuiry — How  coined  we  here  .'  After  the  a,ni('e- 
meiit  that  you  learn  from  both  these  Gcncrnmeiits  had  been  made,  its 
details  adjusted,  the  methods  of  its  beino' (•arried  into  effect  considered 
and  arranged,  and  after  repeated  appltcations  l>y  the  Cnited  States 
(jovernment,  based  upon  the  urgency  of  the  case,  had  been  met  by 
saying  that  it  was  necessary  to  consult  Canada.  We  have  been  spoken 
of  as  complaining  of  that.  Certaiidy  not;  it  was  the  <lnty  of  the 
British  (iovernment  to  consult  the  province  on  that  subject,  and  we  at 
once  acfpiiesced,  as  will  be  seen  from  the  c(Mrespondence,  iu  the  pro- 
priety of  waiting  until  an  answer  could  be  had.  Then  we  (ind  as  late 
as  Septend)er,  after  the  coinnuinication  from  Canada  that  I  am  abotit 
to  read  from.  Lord  Salisbury  writes  that  he  had  had  a  conversation 
B  s,  PT  XV 2 
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with  tlic  Aincriciii  .Minister,  wlio  wiis  pri'^siii^  tor  tlu;  ruMIIliiH'nt  of 
tlu'  ('(.iivchtioii.  and  luvl  tnid  liitii  tliat  time  wr-  Mcccssaiy,  l)ut  that  he 
was  still  san.miint'  that  it  \vi  iild  he  executed. 

Now,  wliiit  w  as  tii«'  dil1icull.\  .'  The  dillicully  was  the  jnotest  of  Can- 
ada, it  Was  eoiiinmrdcated  tVoin  the  l-'oici'^n  ( Mlice  to  tlie  Colonial 
(}()\eniinent.  'i'ime  was  demanded,  and  an  ollicial  reply  was  sent  hack 
to  ilei'  .Majesty's  ( loverniiieiit,  winch  is  the  reply  liOid  Salislmry 
alludes  to  in  tiit^  Itttei'  I  have  Just  read,  as  the  caii-c  of  the  delay. 
On  pa;;e  L'lH  ol'  the  same  boidc,  tin-  third  volume  of  the  British  Appen- 
dix, under  dale  of  Aujiust  iSfli,  is  a  letter  from  .lohn  llramston,  whom 
I  h<  lieve  my  IVieiid  said  was — 

Sir  IlK'iiAiii)  \Vi:ijsim;k. — lie  was  a  Secretary  of  the  Colonial  Ollice. 

•Mr.  I'llKl-i'S.— A  Secretary  of  the  (Colonial  (illhe. 

Sii;;  Willi  i(  ri'ic'iict^  to  till'  letter  from  ttiis  DepartiniMit  of  tlit>  lOlh  instant,  I  am 
dircrtcd  by  Ijonl  Kiiiitiriiril  to  tmiisinit  to  yon,  to  lio  laid  lie!or«  the  Manpiis  of 
Sali>liiii>.  .1  eopy  III'  M  ili.-'p.iteli  Ironi  the  i  iovtMiior-t Seneral  of  I'anaila  forwarding  u 
.Miiinte  of  his  I'l  ivy  Coniu  il  mu  tlio  .snlijeet  of  thti  |)ro|M(.;al  of  the  I'liited  States 
(iovernment  for  I  he  e.st.ilili>liiiient  of  a  close  time  for  seals  in  I  ielui  life's  Sea. 

Il'    view   ()!'  the  (>\|i!  iMiitions  of  tim   lioniinion   (Jovirn at,    wliieli  state  very 

clearly  tlie  .strong;  olijections  to  the  jnoposcMl  close  season,  il  aiipi'ars  to  l,oi-d  Knuts- 

Ion!  Uial  it  will  lie  In ssaiy  for  the  I'liited  States  (Jovfrnnieiit  to  uiaku  aouie  inod- 

ilicii  |)roji(m:il  if  the  iu';;ot  iai  ions  are  to  have  any  useful  result. 

The  enclosure  iti  that  is  "The  Report  of  a  (Jonimittee  of  the  lloii- 
orahlo  IMivy  CouikmI  for  Canada,  approved  hy  Ills  FiXcelleney,  the 
(!o\(Miior  (leneral  in  Council,  on  the  Ilth  .July,  ISSS."  I  will  read  the 
wlioh'  of  it,  as  it  is  brief: 

'Hie  Connnittee  of  tlio  Trivy  t.'onncil  have  li.id  under  considei'ation  a  despatch 
dateil  I  he  Mil  March,  ISSs,  Irom  tlio  l>it;lil  llonoraldi!  tlio  Hecretary  of  .State  for  the 
Colonics,  liMiisinill  ini;  a  co)iy  of  a  leiter  from  tlie  I'oreijjn  f)tli<i',  with  a  note  from 
the  I'niied  States  Minister  in  London,  siiKmittimr  a  proposal  lioin  Mr.  .'Secretary 
liayard  for  the  e-.talili>hmeiit  of  "i  (dose  season  for  the  seal  lishiiij;;  in  and  near 
l>eiiiin;;'s  Sea,  to  extend  Irom  the  l.")tli  Ajiril  to  thu  1st  .N'ovftmher  of  each  year,  and 
to  ln'  operative  in  the  waters  lyin;;  north  of  latit  iide  .">()  dej^recs  nortli  iuid  lietween 
loiii^itndo  li'iO  (let;i«'es  west  ami  170  de;;rci's  east  from  (ireeii wicli,  in  which  despatch 
Lord  K'nntslord  asks  to  lio  favored  with  any  observatious  which  the  Caiiidian 
(io\eriiment  may  have  to  olier  on  the  subject. 

'I'lio  .Minister  of  Marine  and  I'i^heries  to  whom  the  said  despatch  and  inclosiiros 
were  rol'ericd,  sul'inits  a  lJep(Mt  tliereoii,  dated  the  7th  .Inly,  18^^8,  protesting 
against  .Mr.  l?avaid's  jiropowal  as  an  iinjiist  and  unnecessary  interference  with,  or 
rather  iirohibilioii  of.  rights  so  long  eiijoyud  to  a  lawful  aud  remunerative  occupa- 
tion u])on  the  high  seas. 

'llie  ('oiiiiiiittee  concur  in  the  stiid  Report,  and  ailvise  that  a  copy  thereof,  and 
of  this  Minute,  if  apjirovcd,  be  transmitted  by  yonr  Kxcellency  to  the  Right  liouor- 
ablo  Secretary  (>f  State  for  the  Colonies. 

Then  follows  the  Minute  from  the  Department  of  the  iMarine  and 
Fisheries,  as  the  result  of  the  Report  of  the  Connnittee  of  the  I'rivy 
Council,  signed  by  (Jeorge  E.  Foster,  Acting"  Minister  of  Marine  and 
Fisheries,  in  wlncli  the  grounds  of  the  objection  were  stated. 

I  caniiot  take  your  time.  Sir,  to  iea<l  the  whole  of  this,  nor  is  it  neces- 
sary. It  is  in  print  before  you.  I  only  read  enough  to  point  out  that 
tbeir  objection  is  that  the  increase  of  the  seals  is  so  great,  the  number 
so  large,  that  the  pelagic  sealing-  complained  of  by  the  United  States 
does  not  ev<'n  stoj)  the  increase.  Theiefore,  that  the  convention  cannot 
be  necessaiy  for  the  i)reservation  of  the  seal,  and  that  the  real  object 
of  the  rnited  States  is  not  the  ]>re.servatioii  of  the  seal,  which  is  in  no 
sense  endtmgcred,  but  is  an  attempt  to  obtain  a  monopoly  of  the  seal- 
skins, and  to  deprive  Canada  of  that  share  In  the  product  obtained  iii)on 
the  high  seas  which  can  be  taken,  not  merely  without  risk  to  the 
existence  of  the  herd,  but  without  stopping  its  increase. 
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Flo  reters  to  a  report  ol'  the  United  States  Ag(!iit  lidni  wliich  it 
apiiears,  as  he  say> : 

1.  I'liiit  iiDiin  l)ut  yiiiinir  iiiiiIh  hisiIii  are  iillowud  to  l>e  killed  on  tlit»  Pribilot'  IhIuiuIk, 
aiui  «l   tlirnt)  only  li'O.iilMi  uiiiiniilly. 

'J.  I'liikt  u  carri'iil  iiii-iiHiiieiiirMt  nt'  tilt!  'treodin^  rookeriea  on  St.  Paul  and  8t.  (Je()r;;o 
IhIuimIh  Hlmwfd  t],'M>l,~M  Hi'iiJH  »•x(■lll^iv(•  of  \  oiiiifj  inalfM. 

3.  'I'lifit  !H)  per  o«nt  of  tlie  piipH  liicd  liy  llicsi'  ;;o  into  tlio  water,  leaving  a  mortal- 
ity of  lint  It'  per  eoiit  at  tin'  placo  of  lin  rdiijjr. 

■J.  I'liat  fully  one-iialf  ol  tlio  uIiom'  ',m)  jut  cent  of  pups  rriiirnnl  the  I'ollowiii;; 
year  as  yfarlin^n  to  tiie  rookerifs,  Icavin;?  tliua  u  total  mortality  of  15  per  i  fiil  uoin 
varioiiH  cauHCH  ut  m-.i. 

It  n<'*•d^t  l>iit  a  slight  consiilcration  of  tln'He  tl^iirt's  to  diMiiuiistriito  that  an  addition 
of  niillioua  euch  yrar  mu.st  bu  made  to  tlio  Hiirvivin;;  mcuI  life  in  tbu  Nurtli  I'atilic 
(Jceaii. 

'Ihc  Ap-nt  in  his  lieport  says:  "  I'liis  vast  niiinber  of  animals,  so  valnalilo  to  tlie 
(ioV)  riinmnt,  ai'e  still  on  the  increasu.  Tho  tondition  of  all  the  rookeries  coiitd  nut 
be  btUier". 

That  report  is  stated  to  liave  been  dated  Jidy  ISth,  1S.S7. 

Sir  K'lCHAlM)  \\  i;ii,siKi{. — It  is  a  United  States  dociiiiu'tit. 

Mr.  I'liHLi'S. —  Ves;  it  is  quoted  from  a  United  States  document. 

A;;ainst  tlio  enormons  yearly  increase  of  .seal  life  may  be  placed  the  averauo 
slany;hler  an  ;;ivcii  in  the  Memorandnm  attarhcd  to  Mr.  liayard's  Icllcr,  vi,^,  MCA')! 
for  the  whole  wcnld,  or  for  the  seals  near  to  I'n  lirin;.;'s  Sea  a  -  ii'H.  ws; 

Pribilof  Islamls 94,  !t67 

Commander  Islands  et  IJolibin  i.'c  1' 41,  HP;! 

Japan  Islands l.dOO 

Noilh-west  coast  of  Amci  ii  a '2i'>,  (R)0 

Or  a  total  of 1G5, 8G0 

With  an  Bnnnal  clear  increase  of  millions,  and  an  anninil  slani,diti'r  of  less  tlian 
200,()()il  in  the  North  I'acilic  Ocean,  it  surely  cannot  bo  coniended  that  theri^  is  any 
necessity  for  such  striiim'iit  and  ex<dusive  measures  a.s  the  one  proposed  in  order  to 
presiMve  the  seal  lisheiy  from  threatened  destruction.  Not  only  would  it  appear 
lliat  the  present  rate  of  catch  couhl  he  permitted,  and  a  coiilinnal  increase  of  I  ho 
total  number  of  seals  be  assured,  but  it  wouhl  seem  that  this  anuiuil  take  iui;;hl  be 
many  times  multiidiod  without  serious  tears  of  exhaustion  so  long  as  tho  present 
condition  of  breeding  on  the  Pribilof  Islamls  are  presorveil. 

And  he  p)es  on  to  di.scuss  the  subject.  Tlie  jtiirport  of  it  all  is,  as  I 
have  said,  that  while  this  ])roi)osal  of  tho  United  States  is  totiiUy 
uniieci'ssaiy,  altoji'cther  uncalled  for,  the  real  motive  of  it  is  to  estab- 
lish an  absolute  ami  complete  monopoly  on  the  islands. 

Senator  MoiUJAX, — Mr.  I'helps,  belore  we  rise  lor  the  recess,  I  would 
like  to  know  whether  in  the  understandiiijj  that  there  is  between  the 
counsel  in  this  Case,  in  rej^iird  to  the  j^eoii'i  apliical  definition  of  iiehring 
Sea,  the  line  is  to  be  drawn  inside  the  Aleutian  raii^e  or  outside? 

Mr.  IMlKLPS. —  Do  you  mean,  Senator,  on  the  question  of  whether  it 
is  included  in  the  I'acilic  Ocean? 

Senator  Moi{(tAN. — No;  1  mean  in  referen(!e  to  the  words  in  the  treaty 
"In  or  habitually  resortin<f  to  lieluiiifjf  Sea." 

Sir  ItlcUAlli)  VVehstek. — 1  miuht  perhaps  save  trouble  on  this  matter 
by  sayiiifj  and  I  think  Mr.  I'helps  will  aj^ree  that  the  matter  is  a  little 
involved,  but  .so  tar  as  Her  ^Majesty's  (ioveinment  is  concerned  we  have 
not  the  slightest  objec^tion  to  the  i)iisses  into  Behrinu,'  Sea  beinti'  con- 
sidered as  ])art  of  Kehrinfj^  Sea.  1  do  not  think  it  would  be  accurate  to 
consider  the  jiasses  into  the  sea  as  being  a  part  of  it,  but  for  tlu'  jiur- 
poses  (tf  the  Hegulations  1  was  discussing  yesterday,  we  have  not  the 
slightest  objection  to  those  passes  being  considered  a  ]»art  of  the  sea. 

31r.  IMipj.PS. — Yes,  Sir.  That  answers  Senator  Morgan's  question. 
if  you  will  permit  me  a  moment,  Mr.  President,  the  Minute  that  1  have 
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b»'«'n  loading  I'roiii  \n  dated  tln^  7tii  dny  of  .Iiil.v,  ISHM.  It  was  approvt'd 
hy  the  ( lovcninr  ( IciiiMiil  in  I'rivy  Coiiiicil  mi  tlic  Mtii  of  iltily,  1<S88 
and  il  was  transmitted  hy  Litrd  Stanley  of  I'reslon  to  I.<ird  Knntsford 
on  till'  .'{i(i  ol  Any  list  IM.SH,  and  would  Im  in  tlie  p<»ss«'!Ssion  of  the 
liiilish  l''orei(,Mi  Ollicc  in  alxMit  tlie  usual  time  after  that. 

'I'lie  Tribunal  liere  adjouiiied  for  a  sliuit  time. 

Mr.  i*in;i.i's. — .My  learned  friend,  Sir  IJielianl  Wehster  desires  tliat 
I  sliould  refer  to  another  letter  upon  the  same  subject,  which  I  had  not 
mentioned  this  mnrninj^.  I  (\n  it  with  j^reat  pleasuie,  because  it  is  by 
no  means  my  intent  ion  ((Micduce  any  conclusions  frnm  any  |)artof  this 
conespoiiihMice  whicli  are  not  sustained  by  the  whole  of  it.  It  is  u 
letter  fiom  Loi'd  Salislmry  to  Sir  Julian  i*auncefot«'of  theL'L'nd  (>et(»ber 
l.S'.IO.  and  it  is  in  the  .'ird  Ilritisii  Ajjpendix,  pa;;e  IS  of  these(!oiid  pait. 
The  Tril)uiial  will  remeiiil»er  Ix'fore  I  read  froui  this  letter,  that  the 
correspondence  1  have  been  reading  took  place  at,  and  immediately 
followiiiy-,  the  tiuH^  wlien  the  At;ieement  betwi-en  the  two  (.ioverniiu'nts 
Ibr  a  convention  that  I  was  speakinjj  of  took  |)Iuce. 

Senator  MoiKiAN.— In  ISSS? 

Ml'.  l'ili;jJ'S. — V»'s,  the  letters  on  both  side.s.  Now  on  the  L'L'nd  Ot-to- 
ber  1S!»(»,  Loid  Salisl>Miy  writes  to  Sir  .luliaii  I'auni'efote  a  letter  wliich 
is  piodiiced  here,  in  which,  beinj,'  pressed  upon  this  subject,  he  gives 
an  exjtlanation: 

I  innli!r«ttiiul  his  coiiiplfiiiit — 

that  is  to  say,  iu  Mr.  lUaine's  correspondence — 

Id  1)6  that,  in  a  ('(iiivcrsiitiun  witli  Mr.  PIioIiih,  rejiorted  l)y  that  {jentleman  in  a 
(Icspatili  dated  tin'  -.".lli  {'(duiiaiy,  ISHM,  I  had  assented  to  tho  American  (iropositiou 
toestaldisii,  by  inn  til  a  I  anan^eiiient  liotween  tlie  ( Jovernnu'iitH  iiitcirt'sted,  aelose  time 
lor  I'lir-Heais  lietweeii  tlie  lolli  April  ami  tlm  lat  Novemher  in  eaih  year,  and  lietwccn 
Kio  west  lonnitiide  and  170  east  longitude  ni  tlio  I'ehrinn'H  Sea;  that  I  had  under- 
taken to  eaiiHe  an  Act  to  lie  introduced  in  I'arliaini'iit  to  K'^f  etiect  to  this  arianj;o- 
nieiil  aH  soon  as  it  conid  be  |irepured,  and  tliat  1  HiibHe(|uently  receded  front  tlicHe 
eiij{a,i;<'mt''its. 

TIk?  conver.sation  in  iinestion  took  ])liico  on  the  2l!nd  February  1888,  and  my  own 
record  ol  it,  writ  ten  on  (he  same  day  in  a  dcHjiatch  to  your  iirodecessor,  is  as  folh)\vti: 

Mr.  l'iicl]iH  then  made  a  proposal  on  the  basis  emliodied  in  Mr.  Itayard's  despatch 
of  the  Till  I'ebriiary,  a  copy  of  which  accompanies  my  i>reviousdcsi)atcli  of  this  day's 
date.  Mr.  Hayard  thei-e  expresses  the  o]iinion  that  the  only  way  of  |)reventinj;  the 
dcslriielion  of  the  seals  wcmid  be  by  conceiilrated  action  on  the  ]iart  of  the  I'nited 
.States,  (inat  Hritain,  and  other  interested  I'owers,  to  prevent  their  citizens  or  sub- 
jects from  killiii};'  fur  seals  with  lirearms  or  other  (Ujstriictive  weapons  north  of  50° 
north  latitude,  and  between  KiO  west  lon;;itu(le  and  170^  east  louiiitude  from  (ir(?en- 
wich,  diiritifi;  tiie  period  interveninj;  between  the  l.")tli  A]tril  and  the  1st  November. 
I  expressed  to  Ml'.  Phelps  the  entire  readiiu'ss  of  Her  Majesty's  (iovernment  to, join 
in  an  Aereement  witii  K'ussia  and  the  I'nited  Stiitcs  to  establish  a  close  time  for  seal 
ilsLing  north  of  some  latitude  to  be  fixed. 

And  he  subse(|uently  discusses  that  at  a  length  I  need  not  read, 
speaking  very  kindly  of  tlie  United  States  Minister  and  giving  his  views 
which  are  before  yoti. 

J  am  very  glad  that  this  letter,  as  it  is  in  the  case,  where  it  would 
naturally  encounter  and  probably  has  before  encountered  the  eye  of  the 
Tribunal,  should  have  been  brought  to  my  attention  by  my  learned 
friend  on  the  other  side.  I  ai)i)eal  from  that  letter  which  is  not  after 
all  very  dilferent  from  what  ajtpeared  from  the  former  correspondence — 
1  appeal  from  Lord  Salisbury's  recollection  in  18!)0,  to  what  be  said  iu 
the  repeated  letters  1  read  this  morning,  written  immediately  after  thai 
agreement  was  made.  If  the  Tribunal  take  the  trouble,  which  I  will 
not  stop  to  do,  to  comi)aie  the  letters  which  I  have  read  this  morning 
from  the  Ibitish  Government  as  well  as  from  the  rei)resentative  of  the 
American  Government  with  the  subsequent  recollection  of  Lord  Sulis- 
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bnry  in  I'^OI).  I  think  tlicy  will  tiinl  Iti  wliicli  lie  \\.\^  rttrroof,  and  in 
w  iiirli  lie  Wiis  iindonltti'illy  niistakm.  In  that  letter  (von  will  leinenilier 
those  lett«'r.s)  he  sn;;;;este(l  the  I7tli  parallel.  He  states  the  ajrreeinent 
to  have  been  that  both  the  dates  vcre  tixrd.  ainl  the  limits  were  tixed, 
when  now  he  s«'eins  to  be  of  a  refojhction  that  all  he  a^ireed  to  was 
soMiethin^i'  or  other  to  be  lUed  lierealter. 

N(»w  still  on  the  |)oint  whetln'r  there  eoidd  have  been  any  niisniider 
staiidiii^j  or  lather  want  of  inlbrnial  ion  (at  tiie  part  of  Lord  Sjiiishnry, 
I  want  to  call  y(air  attentitni  to  a  lettei-  on  the  Ulth  pa;:c  of  this  i  toU. 
the  third  British  Appt'inlix,  Irom  Messrs.  Lanipson  the  j;r('at  I'nr  house 
of  Loinlon  tliron<:h  whose  hands  as  it  has  appealed  and  will  appear  in 
another  eoiiiieetioii  all  these  seal  skins  ]tass<d.  They  are  a  vt-ry  old 
«'stablislied  house,  and  the  letter  I  refer  to  is  a  letter  from  these  ycii- 
tlenien  to  the  lOarl  of  Iddesleiyh  when  he  was  Secretary  for  l-'orei^iii 
Afl'airs,  dated  the  ll'tli  Novenilier  isstl.  almost  two  years  before  tlie 
niakiii;,M)f  the  A},'reeineiit  between  Lord  Salisbury  and  the  Aniericuii 
JNlinister: 

My  IjOHd:  Wo  niulorstimil  a  question  nf  inti'rii:iti(iti;il  Iiiw  lins  arisen  brtwcpii  tlio 
fii)V(<riiiiu'iit  of  till'  I  iiiicil  SImIcs  on  tin' one  IkiihI.  ,'iii<I  tlic  (io\  (■rniiiciits  of  (liiMt 
Itritain  and  ot  tlie  Dnitiinioii  orraiiiiila  on  the  oIImt  IimihI,  ri'N|ii  rt  in;;  tin-  Hci/iiic  liy 
till'  I'liitcd  Stati'8  ln'oveniu"  flitter  "('orwin'  of  ccrlMiii  IiDininion  liNhiii^-vcs.sclH 
(MiiJii^cil  ill  ra]»tiirin;;  fur  HcalM  in  Ilit-  wadiH  of  Ahiskn. 

Ah  tlid  I'litnru  ((xistriicc  ot'tlif  I'lir-scal  Mkin  tiiii'lic,  in  which  wo  h:ive  lor  .yt'iirM  ]iast 
Ikmmi  <'nf;n|jpil,  liiryrly  (lr])i'ii(l.s  ii]h'',  the  hi!  1  lenient  of  tliis  i|Ue>tion,  we  he^  tomil)- 
iiiit  for  your  consiilenitioii,  the  f:  .lowiii^  faelH: 

Situated  in  tli»i  waleiH  of  Alaska,  latitiidti  57^  north,  loii^^itiido  170°  west,  is  the 
I'riliilof  (rioiij)  of  iHlands,  liclonKinK  to  the  I'nited  States. 

'J'lieHd  islands,  which  aro  occupied  every  year  from  .May  to  Octohor  by  a  lar^e 
niiinlierof  fur-seal-  I'nr  the  jiiirpose  of  lireediii^',  have  heeii  leased  to  an  Aineiieau 
Company  under  st  ,i;;eiit  eomlitioiis,  which  reslrict  them  from  killinj^  more  than 
lOO.OOO  yoiintr  males  per  annum,  and  strictly  ]ir(diiliit  them  from  killing;  any  female 
seals  whatev«u'. 

'I'he  fur-seal  lioiiiy  a  ])o]y)j;auioiis  animal,  the  annual  increase  is  not  affected  liy  tho 
killing  of  this  limited  ni  iiilier  of  yoiiii^  males;  and  it  has  lieen  found  that  the  wise 
niirsiiiK  hy  these  nieaiis  of  this  very  iiii|Hirt:int  tisliery  has  not  nnly  resulted  in  the  |! re- 
servation of  the  seals  during  the  )iaMt  sixteen  years,  but  has  also  fjiven  an  ample 
siiiijily  of  skins  for  purposes  of  trade. 

] luring;  the  last  few  seasons,  however,  lishiiifi;  vessels  have  been  fitted  out  from 
ports  in  Hritisti  Columbia  and  the  I'nited  Stales,  and  have  lieen  eiii,M).;ed  in  the 
wholesale  slaughter  of  female  seals,  which,  during  the  breediiii^  season,  swarm  in 
the  waters  round  the  island  for  a  Cdiisiderablc  djstauce  out  to  sea. 

Last  suninier  several  of  the  Doiniiiion  vessels  were  seized  by  the  I'liittMl  .States 
cutter,  and  it  is  stated  tli.at  a  case  is  lieinji;  iirepaied  by  the  I  )i>iiiiniiui  (ioviriiment, 
for  pres(!ntation  to  the  United  States  (iovernmeut,  disputing  the  lej^ality  of  the  said 
ea])tures. 

Should  Great  Hritain  deny  the  rifiht  of  the  United  States  Government  to  protect 
tho  tishery  in  an  ell'ectual  manner,  there  can  be  no  iloiibt  that  the  .Maska  fur-seals, 
which  furnish  by  far  the  most  iiii]ioi'tant  jLirt  of  the  world's  siijipl\  of  seal-skins, 
will  be  exterminated  in  a  very  few  years,  just  ,-is  in  the  South  Atlantic  the  SlietlaiKl 
and  Gcorfjia  fur-seals  which  tised  to  furnish  (!Ven  tiiier  pelts  than  the  Alaskas,  have 
already  been. 

It  is  evident,  therefore,  that  tlie  benelit  derived  by  the  Dominion  fishing-vessels 
from  tho  slaughter  of  these  feiiiMle  seals  will  he  short  live<l. 

We  would  next  ixiiiit  out  that  the  l()n,(HiO  skins,  the  .iniiiial  ;  rodiiceof  the  islands 
(worth  /.  !^50,0()Oat  present  ])rices)  have  been  sliijipcMl  tons  for  sale  and  manuf.K  tiire 
in  London  for  sixteen  years  jiast,  thus  alVordine;  in  iliis  city  em|doyiiieiit  for  a  Iar)j;o 
amoniit  of  rajiital  and  means  of  subsistences  to  some  1(),U(J0  people,  many  of  whom 
are  skilled  workmen  eariiiiifj;  wafjes  u|)  to  /.  15  [ler  week, 

We  need,  therefore,  hardly  sn^ifcst  that  it  would  be  a  short  si;;lited  and  disastrous 
policy  to  allow  such  an  industry  to  bo  destroyed,  especially  at  a  time  when  so  much 
distress  is  already  prevalent  anioTi>r  the  workini;  (dasses. 

We  therefore  earnestly  trust  the  iiritish  (ioveriiiiuMit  will,  after  verifying  tho 
above  facts,  see  its  wiiy  to  give  its  friendly  sii]iport  to  i\n',  I'nited  States  in  tho 
exercise  of  their  right  to  protect  and  preserve  an  article  of  etunmcrce  e(|iially  eject- 
ing the  interests  of  both  countries.    We  have  telegraphed  to  New-York  for  the 
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"  Alondfiiiijili  vi'  tlicSonl  I^:lMIllls '■  by  I'rol'osscir  Llliotf,  \vlii.li  liilly  (losfribos tlif>  seal 
lite  u|Miii  liie  inl.'iiKls.  W'lifii  \vt<  have  received  the  Ixxik  we  nhiiil  Lave  the  ])leu8nre 
of  handing  it  to  your  LortlNhi]). 

Ronator  Morgan. — What  is  tlio  dato  of  tliat? 

JMr.  I'HKLPS. — Noveiiiher  12tli  ISS'i,  i),.|oie  any  comniniiication  had 
passed  between  the  IJnilcd  States  and  the  liritish  (loverninent  on  that 
snhject  excepting  a  letter  of  incpiiry  from  the  Foreign  Ollu-e  to  the 
United  States  State  l)e])artinent,  after  i;  had  lieard  of  the  arrest  of 
these  vessels,  desiring  to  he  informed  of  the  particulars.  I  cite  it  for 
the  purpose  of  showing  that  when  this  agreement  dtiring  the  long 
])eriod  between  SeptiMiiber  ISST  and  September  18S.S  was  in  ])rocess  of 
being  tnade  and  of  having  its  details  settled  and  the  legislation  neces- 
sary provided  for  it,  the  liritish  Foreign  Otiice  not  only  had  this  )>ai)er 
of  Mr.  P>ayar<l's,  which  I  referred  to  this  morning  stating  all  these  facts, 
and  this  communication  from  Canada  in  July  bScSS  Avhich  I  referred  to, 
but  they  had  for  two  years  the  remonstrance  of  this  important  house  of 
their  own  subjects,  in  view  of  their  own  interests  and  what  they  con- 
ceived to  be  British  interests  quite  irresjx'ctive  of  tlie  Fnited  States, 
so  that  the  subject  w^as  in  no  resjtect  a  new  one.  And  so  Lord  Salisbury 
instead  of  dealing  with  a  s'-'  ject  he  was  not  conscious  he  nnderstoocl, 
had  com])lete  iitbiination  from  various  sources  in  respect  to  all  the 
facts,  connected  with  it. 

But  if  thero  was  a  misunderstanding  at  the  time  of  it,  if  when  he 
gets  this  info'nmtion  from  Cainida.  lie  fdt  he  had  been  misled,  that  he 
had  acted  too  hastily,  that  he  had  been  misinfornted  by  Mr.  Bayard,  and 
that  the  faots  stated  in  Mr.  Bayard's  communication  did  not  stand  the 
test  of  e-^.amination,  or  were  exaggerated,  or  were  inaccurate,  he  would 
have  said  so.  He  states  himself  when  writing  to  the  Colonial  Ofllce 
ttnd  to  his  Representative  at  Washington,  at  tiie  same  time  that  the 
American  J\liiiister  was  stating  it  to  his  own  (lovernment,  that  he  was 
putting  the  matter  off — exjiressing  his  regret — sanguine  for  more  than 
tiiirtydaysatter  he  had  received  thesecomnuxnications  from  Canada  t):at 
the  agreement  would  be  cairied  out.  and  saying  that  oidy  time  was 
necessary  to  effect  it: — and  during  all  that  time  he  never  suggested 
either  to  the  American  CovernnuMit  or  to  its  IJeprescntative,  to  the 
Colonial  (rovernment  of  Canada,  to  the  Colonial  Ollice,  or  to  any  of 
the  ministers  of  the  British  Government  any  where,  "  we  must  recall 
this  agreement,  wc  have  been  hasty,  w<'  have  acted  without  snfticient 
infornnition".  Ai)d  whatever  Lord  Salisbui'y  may  remend)er  as  late  as 
1S!M>  about  the  indefinitcness  of  the  Agreement,  which  he  does  not 
deny  that  he  made,  is  com])Ietely  contradicted  by  his  (»wn  letters  in 
which  he  stated  with  the  utmost  ])articnlarity  the  very  details  which 
in  LStlO  he  thinks  were  left  for  future  adjustment. 

Lord  Salisbury  was  mistaken  in  that  recollection;  he  had  not  l)efore 
him,  when  he  made  that  statement,  tliese  letters  signed  by  himself. 
lie  was  ])ressed, — a  high-toned  and  h(un)nrable  man.  as  im-apable  of 
receding  from  any  Agieement  that  he  had  made  as  any  man  in  the 
world,  jealous  of  the  honour  of  his  Country,  he  was  piessed  with  the 
])osition  that  the  Biitish  (iovernment  found  itself  in.  V<»u  see  il  trans- 
])arent  through  all  this  corresixnidence.  If.  as  I  have  said,  he  had  been 
drawn  hastily  into  this  Agieement,  or  had  ent<>red  into  it  under  some 
misumlerstanding,  or  if  Canada  had  ])resented  a  renninstrance  Avhich 
justilii'd  him  in  receding,  he  would  have  done  so.  Instead  of  that,  all 
through  the  summer  ne  w^as  saying,  "Time  only  is  necessary;  we  siiall 
yet  bring  it  about ". 
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Then,  when  pressed  at  Washiniitoti  by  -Mr.  lilaine  witli  this  dehiy.  no 
excuse  for  whiili  had  been  offeicd  by  Her  Majesty's  (iovernmeiit, 
because  tliey  liad  lieai'd  from  Canachi,  tliex  l);id  yot  tliis  formal  report 
from  the  T'lvy  ('oiincil  of  Canada  signed  \,y  the  Minister,  and  that 
source  was  exlniusted.  still  pres.M'd,  as  lie  writes  himself,  by  the  Ameri- 
can Mini'-ter  eallinj;'  u])on  him  and  ur<;in<;  dis])atch,  he  wiites  a  letter  to 
winch  I  must  allinle,  and  which  will  be  toiiiKl  in  the  1st  N'oluiiie  ol  the 
United  Stat<>  Ai)i>eiidix,  i)aj;e  -3S.  It  is  (|U()ted  from  by  Sir  Julian 
rauncetbte  to  Mr.  Ulaiiie,  in  a  note  of  June  the  oOth.  1S!M>: 

I  liavti  rci'i'ivcil  a  ilisi):iti'li  iVoin  tlio  .M;iri|iiis  of  !<:ilisltiiry  witii  rercrciicc  to  tlii> 
])a.ss:i;;o  in  your  note  to  iiic  ol'  the  itli  instant,  in  wliicii  you  icniaik  tliat  in  l>-ss  his 
Lordnlii])  ;il)i'u])tiy  closcil  tin;  iu_'y;oI  ia  lions  licrausc  "  tlir  eanadian  '  ^o.-ciiuucnt 
ol)Jet't<'(r',  and  that  lie  ••  assi<;iipd  no  otiier  reason  wliati'vcr". 

in  view  of  th<  obsiMvatioiis  containt'cl  in  Lord  Salishiiry's  disiiatili  of  the  L'i'lli  of 
■lunc,  of  \vlii(di  a  copy  is  inclosed  in  my  last  ])n'i'('dinj;  note  of  lliis  dati',  jiis  i.ord- 
slii])  deems  it  unnecessary  to  disenas  at  any  fjreatrr  Ienj;tli  the  cireiimstiuiees  w  liicb 
led  to  an  interruption  of  the  nefxotiation.s  of  ISSS, 

WUh  rej,nud,  howevei',  to  the  jiassano  in  your  note  of  tlir  l(h  instani  above  rel'.ired 
to,  I118  Lordsliip  wislies  me  to  call  your  attentiiin  to  the  f-  '■  nwin^  s(;tteni;iii  made 
to  hiiu  by  Mr.  l'licli)s,  the  I'nited  States  Minister  in  Lo'.c.m,  on  the  ;;i-d  ol'  April. 
1SSS,  and  which  was  recorded  in  a  despatch  of  the  s-.ine  date  to  Il<'r  Majesty's 
Minister  at  Washincton : 

Under  tiie  |)ecnliar  jiolitical  ciieumstaueos  of  Anieri<'a  at  thi:*  nioaient,  siiid  Mr. 
Pholps,  with  a  frencral  election  inipendintc,  it  would  lu^  of  little  use,  and  indeed 
hiirdly  ]tractical)Ie,  to  conduct  any  negotiation  to  '.ts  issue  l)clore  the  eleelion  had 
taken  place. 

Now,  let  me  say  for  uiysell',  without  makiner  tnyself  a  witness,  tlitit  I 
am  (]uite  willing  it  shoukl  stand  as  Lord  Salisbury  renuiiibeis  it,  for 
the  purposes  of  this  case;  1  did  make  a  simihir  remtirk  to  his  Lordship. 
Jt  had  reference,  ho  .\  ever,  to  a  very  different  subject.  ;i  pi'o])o-ed  'I'reaty 
between  the  llnited  States  and  the  l)iiti>h  (government  on  (lie  sidiject 
of  the  Lislieries  on  the  East  Atlantic.  1  said  it  was  of  no  use  to  nitdvc 
a  Treaty  with  the  exi)ectatioii  that  it  would  jtass  the  I'nited  Stales 
Senate  where  a  vote  of  two  thirds  is  required  to  coiilirm  it.  wiili  a 
])olitical  majority  in  the  Senate  adverse  to  the  tiovernment.  Ami  .sub- 
.se(|uent  events  showed  the  correctness  of  tliat  opinion,  bc'-iuise  tiii 
excellent  Treat.v  va.s  nnnie  which  failed  of  ratilKiation  by  ;i  strict  ])arty- 
vote.     I>ut  let  it  stand,  b(H  ause  1  do  not  proj^tse  to  testify. 

In  tlie  third  J>ri1ish  .\]>peudix,  i)a;i'e  LS'.),  is  Lord  Salislniry's  letter  to 
Sir  Tiionel  West  statiii.n  litis  observation  of  niiiie.  This  is  A]>ril  Mid, 
tiSSS,  tlie  time  it  was  niad(\  the  time  lie  refers  to  in  his  coinmnnicaiiou 
•with  Sir  Julian  Pauucefote  that  1  have  just  referred  to,  and  he  stiys, 

Tho  lJnite(l  Stato.s  "Minister  c.illcd  upon  me  to-day,  prc\ioii-i  to  his  return  to 
America.  lie  was  a.iiyiousto  ^peal<  lo  ni(>  especially  with  reference  to  the  eonditiou 
of  the  sejil  lisluM-y  in  Hchriiifj;  .Sea.  He  exjiressed  the  hope  in-lriielions  would  soon 
arrive  whi(di  would  enable  llic  K'nssiaii  Ambassador  to  nenotiatc  on  the  subject  ot 
eslablishiny  a  close  time  dniiii^'  which  the  eaiiruri;  of  st  als  in  certain  localiiies 
should  not  1)0  permitted;  and  he  addeil  tlcit,  whenever  that  < 'on\  1  iition  eoubl  be 
arraiii^ed,  it  would  put  an  (Mid  to  all  the  <lilliculties  which  had  arisen  with  resiiect  to 
the  beal-iishery  in  that  sea. 

Mr.  I'help-i  wms  \cr\  anxioiis  for  dispatch,  becauso  tln^  desi  ruction  of  the  s])ccics 
Wii8  enormous,  and  wits  increiisin'j,'  in  volume  e\er\  year,  i'.iit  under  the  iieealiiir 
jiolitieal  cireiimstances  of  America  at  this  niomciit,  with  a  ^eiieral  electiiui  ini]i!  nd 
iuif,,  it  would,  he  said,  bo  of  little  u -c,  and  indeed,  hiirdly  practieabb'  to  conduct 
any  negotiation  to  its  issue  before  I  he  election  had  taken  jdac*^,  llo  Indd  it.  bow- 
ever,  to  he  nt'  jrreat  iinpurtancc  that  nostei)ssbo;iM  be  neulectfMl  that  (  oubl  bo  taken 
for  the  pnr])  ise  ul'  rendeiiii};  the  ncf^otiation  ea-ier  lo  lonc  ludts  or  for  bit;  |:1\  it'^'  the 
place  of  it  nni  il  theconclusi(Ui  was  olil, lined.  I!e  ini'ormed  m  •,  theiefore,  uiiol^jcially, 
that  he  hiid  received  from  Mr.  ISayard  r,  ])iiv:ito  letlcr,  from  ',\hich  he  read  lo  mc'u 
pa.isajie  to  the  following:  ell'cct: — "  1  shall  ad\  ise  that  sec  lit  iirst  ructions  lie  given  to 
Anieriean  crni/orsuot  to  molesil  British  ships  iu  liehriiig's  .Sea,  at  a  distance  from  the 
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fllinrp,  .111(1  this  on  tln'  Kromid  tli.it  tho  iioirotiiiiionH  for  tho  csfiililislimpiit  of  i\  pIorg 
liiiMi  iiic  jfoiniTdii."  lint,  Mr.  I'lmlps  iifldcd,  thfit'  ist'v<'iv  rciismi  tluit  lliisHt<']iHli(uild 
not  liccoiiii'  |)\il)lic,  UN  it  niij^ht  give  eiicnmagcnient  to  the  destruction  of  sealM  tli.it 
is  tiikin;;  jdiicc. 

And  tlien  sometliiiig  more  iu  regard  to  comiininicating  that  to  Lord 
Liiiisdowiio. 

He  also  s;iid  lie  prisnmed  tliiit  .nny  Convention  for  exereising  iinliee  in  Belirini;'s 
.Sen  nmst,  in  tlie  case  ot  Anieii<'a  and  (ireat  I'.iitain,  be,  sii])|iorted  liy  le<;islatioii ; 
ajid  lie  would  lie  \<'r\  ulad  if  ller  Majesty's  (iovcrniiient  would  try  to  obtain  tlie 
reqiiifite  powens  during  the  )>reseiit  session. 

1  replied  that  the  matter  should  have  our  ininicdiate  attention. 

You  ])er('('ive,  tlicicinro.  tliat  when  ]ir('s.^od  for  an  oxcnse  for  not  car- 
rying; this  ('(invention  into  eileet,  Lord  Sali.sbiiry  fiill.s  biiek  njion  a 
remark  tliiit  I  have  no  doubt  ho  .supjxised  was  apjibed  to  this  .subject, 
as  iin  excuse  for  dehiy,  when  tlie  very  letter  in  wlii(;li  lie  eoiiiniiinieiites 
thiit  rcniiiik  to  his  own  Minister  sliow.s  tlnit  if  it  was  made  or  its  it  was 
made,  it  was  used  by  Die  ^linisti'r  as  a  reason  for  o'leiiter  des])at(*h.  So 
that  the  reason  for  delay  which  he  set  ]\lr.  IJlaiin!  to  defend  himself 
ajiaiiist,  as  coming  rather  from  the  American  side  than  the  Jiritisii,  wa.s 
a  rea.son  that  was  given  on  the  American  side  for  greater  des]>at(di.  It 
shows  that  a  mind  charged  with  many  matters  is  liable  sometimes  to 
forget  e.Xiictly  vhat  took-  ])hice  in  particidar  conversations.  It  is 
nmjuestionalile  that  Lord  Salisbury,  as  I  have  said,  felt  tlie  embarrass- 
ment of  the  position  in  which  he  was  j)lace<l. 

Von  will  .see  that  this  sjgreement  was  nitide,  continued,  ami  repeated 
and  attem]ited  to  be  ciirried  out,  as  far  as  Great  IJritain  could  get,  with- 
out I  he  concurrence  of  Canada; — tliat  nothing  but  the  objeetion  of 
Canada  iirevented  its  being  carried  into  elfect:  and  tliiit  the  olijection  of 
Canada  was  founded  upon  ti  statement  of  factwhich  now  is  not  jiretended 
tobeti'ue;  it  was  (bunded  alone  ujion  the  supjiosition  that  tiie  increase 
of  seals  wiis  so  great  that  all  the  results  of  pelagic  .sealing  would  not  even 
arrest  it.  and  that,  tlieretbre,  the  attempt  of  the  United  States  to  inter- 
fei'c  was  simply  saying,  while  the  iibundaiK  eof  the.'^e  animals  is  greater 
than  we  can  take,  and  gretiter  thiin  we  want,  we  will  still  proliil)it  you 
irom  taking  a  small  fraction  out  of  the  sea  of  the  seals  we  should  not 
and  could  not  use. 

.Ml',  lllaine  is  inaccurate  in  saying  that  the  British  Government 
abruptly  terminated  these  negotiations.  It  never  did  terminate  them; 
they  died  of  inanition,  and  on  tiie  I'Jth  of  November  is  the  letter  of  the 
United  Sttites  ^linister  that  has  been  so  often  referred  to  that  1  shall 
not  read  from  it  again,  which  is  the  last  time,  1  believe,  till  the  subject 
was  referred  to  in  liSDO  by  Mr.  lUaine,  in  which  this  Convention  figures, 
and  which  e.xjiresses  the  belief  of  the  iMinistei,  though  Lord  Salisbury 
had  not  said  so,  that  Great  IJritain  would  not  carry  th.d  arrangement 
out  without  the  consent  of  Canada,  tliat  the  consent  of  Canada  could 
not  be  had,  and  that  the  United  States  (Jovernment  might  as  well 
niidersfand  that  the  whole  agreemenl  was  at  an  eihl.  That  is  the  pur- 
])ort  of  it. 

Mow.  when  you  come  (and  I  shall  soon  be  through  with  these  pre- 
liminaries, 1  hope)  to  the  renewal  of  the  negotialions  with  -Mr.  Hlaine, 
the  lir.st  communication  in  regard  to  which  I  read  this  morning, — 
b(M\veeii  Sir  .lulian  rauiiceibte,  the  then  Minister,  and  Jjord  Salis- 
bury.— what  then  was  (he  attitude  of  Great' 15ri(ain?  It  was.  from 
lirs(  to  last,  all  the  way  through,  exactly  this: — "  \V(>  deny  tli(>  ii"lit  of 
the  Uiiib'd  Slates  Goveriiinent  to  protect  itself  against  this  desti  iiction 
of  the  seals,  because  it  would  be  an  infringeinent  of  our  rights  upon 
the  high  seas.    We  deny  that  you  have  acijuireil  that  right  from  liussia; 
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ve  deny  that  you  have  acfiuired  it  in  any  other  way ;  hut,  when  yon  eonie 
to  the  bu.siiu'.ss  of  j)resei'vin}r  the  seals,  we  are  ready  to  Join  you  in  any 
and  every  K'ej^iilatioii  necessary  for  the  purpose,  witiiout  re;;ar(l  to  any 
interest  which  it  may  atfect".  That  was  their  ])osition. — a  position 
l)erfeetly  honourable  to  (Ireat  liritain.  VVJicther  rifjlit  in  its  law  on  the 
(juestioM  of  rijiht  or  not,  is  another  quest  ion,  it  was  perfectly  honoura- 
ble to  (ireat  IJritain  to  say  "  We  are  with  you  in  the  i)reservation  of  this 
animal;  we  do  not  desire  toeountenaneeor  to  intliet  (ipon  you  any  serious 
injury;  we  sim])ly  assert  what  we  conceive  to  be  the  rijiht  of  the  sea; 
but  we  will  join  you  in  everything  tiiat  is  necessary".  So  that  the  issue 
with  Great  Britain  came  to  be,  not  whether  pelagic  sealing  was  right, 
not  whether  it  could  be  justified,  in)t  whether  it  was  sure  to  result  in 
the  extermination  of  the  seals, — not  that  at  all.  It  was,  "•  Who  shall 
protect  the  seal  herd  by  such  measures  as  may  be  necessary  ?  Yon 
projjose  to  do  it  for  yourselves;  to  that  we  object,  but  we  will  join  you 
in  doing  it." 

In  view  of  the  attitude  which  this  ease  has  assumed,  I  must  trouble 
yon,  not  at  length,  with  a  few  extracts  from  the  (lorrespoiulence  to 
estaldish  that  ]»osition,  because  I  think  it  a  very  important  one  in  the 
tlireshold  and  outset  of  this  case.  I  say  that  (ireat  Britain  nc\er  under- 
took to  defend  this  business  of  j)elagic  scaling;  she  neverundertook  to 
deny  that  it  lesulted  in  extermination;  sin*  never  undertook  to  say  that 
the  Canadians  must  be  protected  in  it.  In  one  letter  only  in  all  this 
voluminous  correspondence,  and  if  I  have  overlooked  anytliing  1  shall 
be  glad  to  be  corrected,  in  one  letter  only,  in  the  most  guarded  manner, 
something  is  intimated  by  Lcu'd  Salisl)ury  on  this  point. 

it  will  be  found  in  the  first  United  States  Appendix,  page  208,  in  a 
long  letter  in  re])Iy  to  Mr.  Blaine. 

Willi  rcLi.'ird  to  tilt'  (irst  of  tlnvs-'  iii'ftnnioiits,  niuiiply,  tliiit  the  soiziiro  of  tlio  Caiia- 
(lian  vc-;-^(!s  in  the  l'>cliiiii;;'s  Hi.'u  was  jii.stilicd  liy  .he  I'.cct  that  thrv  wiri-  ciii;' iffcd  in 
a  |)iiisiiit  that  is  in  it>ell  ronira  Iiiiikih  innrcH — a  )iiir.<iiit  v  hidi  of  necessity  involves 
a  serious  anil  jieniianeiit  injury  to  tiu>  rijihtH  of  the  (ioveriinieiit  anil  i)co|iie  of  the 
I  hi  ted  States,  it  is  obvious  that  two  i]  nest  ions  are  involved  ;  lirst,  whether  the  piir- 
Ruit  and  killiin;  of  fur-soils  in  certain  i)arts  of  the  open  sea  is,  from  the  ])oiiit  of 
view  id'  international  morality,  an  otfeiiet!  cmilra  hoiiox  mdi-cH  ;  and.  .second iy.  whether, 
if  such  be  the  ease,  this  tact  Just  ilies  the  sid/nre  on  the  lii;;li  seas  and  subseiiiicnt 
eontiseation,  in  time  of  peace,  of  the  jii'lvato  vessels  of  a  friendly  nation. 

Then  he  says. 

It  is  !in  axiom  of  interiiaf ional  maritime  law  tlint  snch  action  is  only  admissible 
in  the  case  ot'  jiiracy  or  in  ]>iii.-uaiice  of  .sjiecial  internat  innal  ;i^rceiiieut.  This  prin- 
ci|de  has  been  iinix  ersaliy  admit  ted  liy  Jurists,  ami  was  \  er.\  disi  iiictly  laid  down  by 
President  Tyler  in  his  special  messai;!'  lo  ('(uii^ress,  dated  the  L'Tth  I'eliruaiy,  isi:i, 
when,  alti'r  acknowlcdjjiiij;  tile  rii;ht  to  detain  an<l  search  a  vessel  on  suspicion  of 
)iiracy,  he  jjoes  on  to  say  :  With  I  iiis  siiinle  exee|)i  inn,  no  nation  has,  in  t  ime  id'  peace, 
any  aullioiity  to  detain  the  ships  of  another  n]ion  the  lii^;li  seas,  on  any  ]iretext  what- 
ever, outside  the  territorial  Jiii  isdiction. 

Now,  the  ])iirsuit  id'  seals  in  the  open  sea.  under  whatever  eiren instances,  has  never 
liiiherto  liceii  considered  as  ))iracv  liy  any  I'ivilized  state.  Nor.  evi'ii  it'  tiie  I'niled 
States  had  ^(iiie  so  far  ;is  to  make  the  kiliin;,'  <d'  ttir  seals  piracy  by  their  miiniiipal 
law,  would  this  have  Jiisl  illcd  them  in  puni-.hiii!^  olVi'iices  a!;ainst  siicii  law,  ciuii- 
III  it  ted  by  an>  persons  other  than  t  iii-ir  ow  n  citi/ens  outside  t  he  tcriilorial  Jurisdic- 
tion of  the  Initeil  States, 

In  the  ease  id'  the  slave  trade,  a  practice  which  the  civilized  world  has  au^reed  to 
look  njion  with  ablioirencc.  the  rielit  of  aiiestiii'^  the  vessels  of  anothei'  country  is 
CNcrcised  only  liy  special  inlcrnat  ioiial  aereement.  and  no  one  j^ovei  nnieiit  has  tweii 
allowed  that  ;;eneral  control  of  iiioials  in  tiiis  respect  wliiidi  Mr.  lllaine  idaiius  on 
liehalf  of  the  I  nited  .States  in  reuard  to  scal-huntin;;. 

Hut  ller  M,ajesly"s  ( ioverniucnt  must  ()iiestioii  whether  this  pursuit  can  of  itself 
he  rcfiardcd  as  loiilyu  butioH  iiiDftK,  unless  and  until,  for  sjiecial  reasons,  it  lias  lieen 
a;;reed  by  inlernational  arranj{eiiient  to  forbid  it.  Fur-seals  i;re  iiidispntably  ani- 
iiials  ^'(('(r  U'ltitriv,  and  these  have  universally  been  regarded  by  jurists  as  ich  nulliiin 
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until  thoy  aif  cair^lil :  no  iicrsim,  tliorclbrc,  can  have  property  in  tbeiii  until  lui  lias 
iu'tiially  rpduccil  them  into  pos-icssion  by  caiitnif. 

It  rt'cinircs  soini'tliini;  nioic  than  a  mrre  (Iccjniation  that  tin'  (lovcrnnicnt  or  citi- 
zfMiH  of  the  I'liitcil  States,  or  fvi'ii  otluT  countries  inti-nsici  in  tlic  seal  traile,  iTO 
losers  bj'  a  certain  course  of  jjroci'cdin;;  to  render  that  course  an  immoral  one. 

That  is  all  the  (Icfejice — a  defence  basod  iijioii  a  tocluiical  pi'opositio.i 
of  law — tliat  you  cannot  call  this  conird  honos  mores,  (us  tuy  friend  tlio 
Attorney  (Jcncral  arj,nies  here)  until  it  is  aj,frct'd  by  nations  so  to  (das- 
sify  it.  My  friend  Mr.  (3ouderl  was  kind  enon.uh  to  attribute  to  me  the 
honour  of  having;  introduced  into  this  discussion  tlie  Latin  plirase  c'o»/ra 
houos  mores.  1  must  disidaini  it.  Sucii  ideas  as  I  possess  1  am  under 
th<'  lU'cesaity  of  oxpressiufj,  as  Avell  as  1  can,  in  the  Knjjiish  lan<iua,ye, 
witli  which  I  am  more  familial".  Wliether  the  slaii^iiiter  of  animals  in 
tliis  condition,  in  such  a  manner  as  has  been  aliuiied  to.  is  a  breach 
of  good  manners,  may  be  remitted  to  tlie  forum  of  oo,,(l  manners  to 
<-onsi(ier.  I  should  not  so  class  it.  It  is  very  interesting;  to  see  in  the 
history  of  di.scus.'^ion,  what  is  the  first  stej)  tliat  always  has  to  be  taken, 
and  always  is  taken,  in  defendini?  that  whicli  is  indefensible;  it  is  to 
tind  a  jihrase  by  whi(di  it  can  be  spoken  of  without  destaibinfj  its 
<'haracter.  Some  people  acquire  a  considerabh^  lejiutation  in  devising 
ingenious  circumlocutions  l)y  which  they  <'an  descrilie  a  thing  too  olijec- 
tionable  to  be  stated  in  .'itraiglitfoi'ward  language,  througii  the  con- 
venient cover  of  the  Latin  or  the  I'liMudi,  That  is  not  ojie  of  my  acconi- 
]ilishnients,  and  1  must  modestly  disclaim  the  honour  wliicdi  my  I'rieiul 
iias  attriltuted  to  me  of  introducing  this  ])lirase. 

Now  in  tlie  latter  part  of  this  same  letter  tliere  is  one  other  sentence 
by  Lord  Salisbury.    1  am  reading,  Sir,  fiom  page  210: 

The  statement  tliat  it  is  "a  faet  now  hold  beyond  denial  or  doubt  that  tlio  tal<inK 
of  se.'ils  in  the  o]i(!n  sea  rapidly  h^ids  to  tti<>ir  ('\tin<'tion  "  wniihl  admit  of  re])ly.  ami 
ahundant  evidi-iiee  conld  be  adiliiced  on  the  other  side.  Hut  as  it  irt  jji^pcised  tliat 
this  ])art  of  the  <|uestio'.i  should  be,  examined  by  a  coitimittee  to  l)e  a])poiiite(l  by  the 
two  (ioveriimenta,  it  is  not  necessary  that  1  sluMild  deal  with  it  here. 

Xow,  Sir,  if  I  am  not  mistaken,  in  those  two  ]iaragraphs  in  tlie  same 
letter,  in  one  of  which  lie  says  (as  the  learned  Attorney  (leneral  has 
said  here),  that  this  business,  wliatevev  it  is,  caiinot  be  teclinically 
cliissed  as  contra  honos  morcx  until  the  nations  have  agreed  to  call  it 
so, — and  the  other  in  wlii(di  he  says  that  this  statement  by  Mr.  Uliiine 
that  it  certainly  leads  to  exteriiiination  \vould  admit  of  r(>])ly  and  that 
there  is  or  may  be  evidence  on  the  otlnu'  side,  is  every  wor<l  that  cjin 
be  iiscribed  to  Great  iirilain  from  the  beginning  to  tlie  (Mid  of  all  this 
(•(U'respondeneo,  whi<di  tiiiproaelies  the  ])oint  of  defending  either  the 
cliaracter  or  tiie  c  )nse(|iiences  of  this  business  that  is  called  "]iehigic 
sealing."  Another  invention,  (in  the  iOnglisii  hinguage.  but  derived 
from  the  Greek  as  far  as  the  word  "pelagic"  is  (!onceriied),  by  which 
tliis  slaughter  is  idiai'aetc'  ized. 

J  wish  now  to  call  attention  on  this  point  to  some  extracts  from 
r.ritish  coi'iespondence,  having  jiointed  out  that,  strenuous  as  Great 
Hrilaiii  wa^^  in  asserting  wiiat  siie  eiaimed  to  be  tlu^  riglits  of  the  sea, 
the  linsiness  itself  never  wiis  defended  except  in  the  faint  manner  1 
have  indicated.  On  the  other  hand,  in  A])iil  l.SSK),  Sir  Julian  I'ann- 
cefote  writes  to  Mr.  lilaine — J  am  readingfiom  the  same  (iiited  States 
Aiipendix,  ])age  L'do. 

[|  has  been  admitted,  from  the  eoinmeu'ement,  that  tlie  sole  objeet  of  the  nerro- 
liaiioii  is  the  ])reservation  of  th(^  fMr-8t>al  species  for  tiie  liriielit  of  mankind,  and 
that  no  eonsidciations  of  ndvanlaije  to  any  iiartieiilar  nation,  or  ol  benelit  to  any 
private  interest,  should  enter  into  the  question. 
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Aaaiii  nndpr  diito  of  May  22iul  ISSO,  ])as:os  207  to  200  of  llio  samp 
booli,  Lord  Salisbury  writing  to  Sir  Jidiaii  says: 

ller  Majesty's  Governnu'iit  wmiM  diicply  rei;ri't  tliat  tin' ]iiirHnit  of  fur  seals  on 
till*  liif^li  rteas  by  British  vessels  should  involve  evoiitlie  sli;;litest  iiijiiiv  to  tlie 
j)eople  of  the  United  States.  If  the,  case  1)0  proved  tliev  will  lie  iead>  to  consider 
what  uieasures  can  l)e  properly  taken  for  the  remedy  of  sin  li  injury,  Init  tln.y  would 
1)6  unable  on  that  firomid  to  depart  from  a  ])riiii'iplo  on  wliirli  iVee  comnieii-e  on  the 
hii^b  seas  depends. 

Sir  Julian  under  date  of  June  3rd  1800,  writes  fo  Mr.  Blaine  at  page 
217  of  the  same  book. 

Her  Majesty's  (ioverninent  arc  quite  willinifto  ado]>t  all  nieisnrea  wbich  will  be 
satisfaetoiily  proved  tf)  be  necessary  for  the  ]ireservation  of  the  fur-seal  sjjei'ies,  and 
to  enforce  sneb  measures  on  Uritish  snl)jeets  by  projier  loijislation. 

On  June  9tli  1S90  at  page  220  of  tbe  same  volume  Sir  Julian  writes 
again  to  Mr.  lilaiiie: 

Her  Majesty's  Government  bavo  always  been  willinfj,  without  jdedLjinu;  tbeiiiselvcs 
to  details  on  the  questions  of  area  and  date,  to  earry  on  nii;<i(iai  ions.  Inipini;  thereby 
to  come  to  some  arraufifnietit  for  such  a  close  season  as  is  ueeessary  in  order  to  jiro- 
serve  the  seal  sjjeeies  from  extinction. 

Then  on  June  20tli  1800,  Lord  Salisbury  writes  to  Sir  Julian,  at  page 
28(5  of  tiie  .same  book : 

Her  Majesty's  Government  always  have  been,  and  are  still,  anxious  for  tbe  arranjie- 
ment  of  a  convention  which  shall  provide  whatever  elosefinu^  in  whatever  localities 
as  is  necessary  for  the  jtre.servation  of  tbe  fnr-seal  species. 

Then  on  the  21st  of  July  1801,  Lord  Salisbury  again  expresses  him- 
self thus  to  Sir  Julian  at  page  200  of  the  same  book: 

Wbatever  importance  they 

(the  British  Government) 

attach  ro  the  preservation  of  the  fur-seal  species — and  they  jtistly  lool<  on  it  as  an 
object  deservini;  the  most  serious  solicitudi! — they  do  not  coiii  cive  thai  it  cont'ers 
upon  any  maritime  power  rights  over  the  open  sea  which  that  ])ower  could  not  assert 
on  other  grounds. 

And  on  page  244  of  tbe  same  volume  his  Lordship  says  in  tlio  satne 
letter. 

Her  Majesty's  Government  have  no  objection  to  refer  the  j^cneral  (|Ucstion  of  a 
close  time  to  arbitration  or  to  ascertain  by  that  m>'aiis  how  far  tbe  enactment  of 
Buch  a  j)r()visi(iii  is  noce.^sary  for  tbe  presi'rvation  of  the  seal  spi'cics,  but  any  such 
reference  ought  not  to  contain  words  a[)pearing  to  attribute  special  and  abnormal 
rights  iu  the  matter  to  United  States. 

These  are  but  selections.  There  are  other  i)assages,  t »  the  same 
purport,  showing  that  the  position  which  Great  IJiitain  as-inu'd  in  the 
second  stage  of  this  negotiation  with  .Mr,  Blaine  was  that  tiie  result 
of  the  negotiation  ought  to  be  that  till  measures  that  were  found  to  be 
necessary  for  tiie  protection  of  the  seal,  without  regaid  to  the  advan- 
tage of  any  mition  (U"  of  any  interest,  should  lie  taken.  Then  it  was 
projtosed  by  Great  Britain — this  wtis  till  long  after  the  views  of  Cantida 
had  been  heard — to  have  these,  measures  ascertiuiicd  by  a  .loint  Com- 
mission. Tiie  jiroposition  for  a  Joint  Cominission,  which  resulted  in 
the  i)rovision  of  the  iiioiIks  rivoxli  of  tiiis  Treaty,  came  in  the  tir.st 
place  from  Great  Britain.  It  was  in  the  lirst  instance  resisted  by  the 
United  States.  It  was  adhered  to  by  Great  Britain  with  so  much  per- 
tinacity that  it  was  linally  adopted.  Having  reached  the  i)()int  of 
agreeing  that  whatever  was  necessary  for  the  prcseivation  of  the  race 
would  be  assented  to,  the  question  then  being  what  is  neces.-ary — a 
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point  on  wliicli  tlic  IWitisli  (lovcrnniont  ncvcM- ('Xi)r('ss<'(l  itself — it  said, 
"mo  will  rclcr  tluit  to  a  Coninnssinii". 

In  Sir  Julian'.s  loiter  of  April  30tli  1<S!»()  in   the  same  volume  from 
wliicb  I  have  been  reading  at  ])age  1!()5  he  says: 

Tli(!  great  diveriionoe  of  viows  which  exist  as  to  whet'ier  any  reatriotionson  pelagic 
Hcaliti;;  are.  neee.ssary  for  the  jncservatioii  of  the  fur  s   icies,  ami  if  ho  as  to  thiM-har- 


acteraiKl  extent  of  siieli  rest  TictioiiH,  renders  it  iiii]i(iHsil(l 


my  o])inion  to  arrivt?  at 


any  solution  which  woiihi  satisfy  ]inltlic  opinion  eitlicr  in  (,'anaila  or  (Jreat  Britain 
or  in  any  eonntry  wiiich  may  ho  invited  to  a<'ccde  to  the  ])i(i]iosed  arrangement 
willioiif  a  lull  in(|iiiry  liy  a  mixed  commission  of  exjierts  the  resnlt  of  whose  lahours 
and  investigations  in  tiie  region  of  seal  tishery  would  probably  dispose  of  all  the 
]ioints  ill  dispute. 

And  in  tlmt  letter  is  proposed  the  draft  of  a  legal  convention  consti- 
tuting such  a  coimiiission. 

In  tiie  note  of  May2.'>rd  to  Lord  Salisbury,  Sir  Julian  says  in  relation 
to  an  interview  witii  Mr.  JUaine  in  wliicli  he  had  been  urging  upon  the 
latter  the  i)ropriety  of  )idoi)ting  Lord  Salisbury's  proposed  convention. 


M( 


.'er, 


loroov 
as  to  what  regulations 


lies  the  most  complete  machinery  for  arriving  at  a  final  decision 


should  bo  ad< 


ailopted  for  tlio  j)roHervation  ol  the  seal  sjiei  ies. 

iMr.  Blaine  re])lies  to  Sir  Julian's  note  in  the  letter  of  Ajiril  30,  18!)0, 
in  the  same  book,  page  204,  but  he  fails  to  comment  on  the  position  and 
he  rejects  the  draft  convention. 

1  need  not  read  this  coriesiiotidonce,  more  or  less  of  which  has  been 
referred  to  before.  It  shows  throughout  wh.it  I  have  stated,  tliat  '^is 
jiroposition  for  a, joint  commission  came  IVom  (ireat  Britain  in  the  tirst 
])hice,  was  received  with  disfavor  by  the  llr.ited  States  (Joveriiment, 
was  pressed  again  and  again,  assumed  different  forms,  and  iiiiidly  was 
assented  to  by  the  United  States  Government  and  found  its  way  into 
the  Tieaty. 

What,  then,  was  the  final  result  of  all  this  up  to  the  time  of  the  com- 
mencement of  this  Arbitration  ?  It  was  tliat  the  Convention  first  agreed 
to,  and  delineated  ow  the  nmp,  having  fallen  through  for  the  reasons  I 
have  stated,  iiiid  tiie  negotiation  being  renewed,  the  attitude  of  Great 
Britain  was  that  while  the  (jucstion  of  right  must  remain  to  b(»,  decided, 
Avhich  they  could  not  agree  u])on,  the  matter  of  regulations  should  be 
relerred  to  a  joint  commissioti,  which  they  were  confident  woidd  settle 
the  business.  So  was  Mr.  Blaine.  So  were  all  those  who  had  anything 
to  do  with  it.  They  did  not  have  a  moment's  doubt  that  when  a  commis- 
sion of  experts  weie  sent  out  ui)(m  that  theory  to  visit  the  islands  and 
examine  tiie  subject  and  inform  themselves  and  decide  what  was  neces- 
sary for  the  preservation  of  the  si)ecies,  both  nations  would  at  once 
accede  to  it:  but  in  the  event  that  they  tailed  to  agree,  it  was  provided 
that  the  subject  should  then  be  referred  to  arbitration — then  and  not  till 
tlien — a  contingency  not  hu-eseen,  atid  which  ougiit  not  to  have  occurred. 
We  shall  see  as  we  go  on  how  it  liapjiened  that  it  did  occur.  It  was  in 
that  event  only  that  this  Tribunal,  provideil  for  by  the  treaty,  was  to  be 
charged  with  the  business  of  doing  whiit  was  first  assigned  to  the  mixed 
commission ;  and  if  tliat  had  been  sat  isfactorily  ])erformed,  both  nations 
w(uild  have  been  quite  willing  to  waive  the  discussion  of  the  abstract 
ijuestion  of  right. 

What  is  the.attitudeof  this  case  as  it  appears  before  you  now?  The 
.iiestitm  of  right  still  remains,  as  it  renniined  before,  to  be  discussed 
aiul  decided.  The  learned  Attorney  (icneral  was  desirous  to  persuade 
y(m  that  even  the  ipu'stion  exjuessed  in  the  broad  and  c(»mi)i'ehensive 
t(>rms  of  the  sixtli  article  only  meant  that  you  weie  to  try  tigain  these 
old  liussian  questions  involved  iu  the  first  four.    I  do  not  think  that 
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requires  reply.  It  <lid  not  soein  to  me  that  the  sufj^restion  commended 
itself  t<»  tlie  jiul.i>ni('nt  of  flie  Tril»uiial.  The  (picstion  of  li^ht,  u|ioii 
whatever  f;roun(l  it  is  asserted  and  upon  whatever  yronnd  it  is  denied, 
remains.  My  learned  friends  were  alarmed  apparently  at  a  remark  tliat 
fell  from  Senat(»r  Morj^an,  that  he  thonffht  there  was  another  (piestion  in 
this  treaty.  They  seemed  to  fear  there  was  some  point  as  yet  unknown 
iind  nn('>is('lose(l,  that  was  liable  to  spring  out  of  the  reiicsses  of  this 
(h)cument  to  end)ariass  the  Tril)unal,  or  to  subject  them  to  some  claim 
they  had  not  heard  of,  I  did  not  so  understand  the  remark  of  the 
learned  Arbitrator.  Perhaps  I  misunderstood  it.  I  understood  him 
to  mean  that  tiiese  (luestions  were  to  be  lead  in  the  li<,dit  of  the  first 
article  of  the  Treaty,  and  that  wlien  read  in  connection  with  the  con- 
text they  submitted  exiictly  the  proposition  I  iiave  submitted  this 
morning,  whether  the  rigiit  existed  to  carry  ou  this  business  with  its 
necessary  consecpiences. 

Now  sir,  it  is  for  tliose  who  engage  in  such  a  business  with  such  con- 
secpiences  to  Justify  it.  Tiie  attemjjt  to  assume  that  they  are  engaged 
in  a  lawful  business  and  are  suiprised  to  find  tiiat  upon  some  uncom- 
prehensible  grounds  the  pursuit  of  that  business  is  objected  to,  will  not 
succeed.  The  burden  of  Justitication  is  on  the  other  side.  To  assume 
that  they  are  simi)ly  engaged  in  a  lawful  in<lust!y  which  the  Fnited 
States  claims  upon  some  ground  to  interrupt,  is  to  beg  the  whole 
question. 

The  question  in  regard  to  regulations  I  shall  encounter  later  on.  I  am 
now  saying,  as  1  have  said,  that  when  a  (Government  presents  itself,  as 
tiie  propiiet(»r  of  such  territory,  with  such  an  industry  established  upon 
it  for  nearly  half  a  century,  and  when  it  is  proposed  by  the  individuals, 
whose  description  I  shall  have  to  deal  with  later,  to  destroy  that  industry, 
to  exterminate  the  race  of  animals  \\\)ou  which  it  is  founded,  and  to  do 
it  in  a  manner  tiiat  is  proliil)ited  by  all  law  everywhere,  and  which  is  so 
barbarous  and  inhuman  tliat  it  ought  to  be  i>rohibited,  if  it  had  no  con- 
seipiencesat  all  of  an  economical  i-iiaracter,  the  parties  that  propose  to 
do  that  umler  the  i)retence  of  the  freedom  of  the  sea,  must  establish 
their  Juslilicatiou.     The  biiiden  is  ui)on  them. 

Now.  how  do  they  propose  to  do  it?  They  rest  their  case  ui)on  two 
])ropositi()ns:  hrst,that  tlies<'alsiire  /('/y/'  )iah(r<c,  an<l  are  therefore  open 
to  be  killed  by  anybody;  secondly,  that  the  liigli  sea  is  free, so  thatcon- 
du(;t  such  as  1  have  described,  if  tiie  Tribunal  Iind  as  a  matter  of  fact 
that  it  is  described  correctly,  is  a  jiart  of  the  freedom  of  the  sea,  and 
must  be  submitted  to  by  any  nation,  whatever  may  be  tiie  consj-ipieiices. 
Those  are  the  propositions.  That  is  the  Justification.  Jioth  those  prop- 
ositions we  deny. 

r>ut  before  I  discuss  them,  I  had  int(Mide(l  to  contrast  tlie  position  of 
(iieat  liritain  on  this  trial  witli  the  position  that  1  have  shown  that  it 
occiiitied  all  through  the  corresiiondcnce.  Tiiere,  ([uestioning  the  right, 
undoubtedly,  of  the  United  Staters  (ilovernmeiit  to  protect  itself,  gen- 
erous and  complete  in  its  oiler  to  join  the  IJiiited  States  in  doing  every- 
thing that  was  necessary  without  regard  to  any  interest,  llere,  the 
whole  case,  aside  from  the  discussion  of  the  (piestion  of  strict  right,  has 
degenerated  into  a  defence  of  tlu;  business  of  jielagic  sealing,  fn>m  the 
re])ort  of  the  15ritish  Commissioners,  with  which  they  set  out,  to  the  end 
of  the  argument  of  my  learned  friend,  Mr.  Robinson,  when  he  appealed 
yesterdayto  tiie  Tribunal  to  take  careof  the  l,0.s;{  people  who  are  engaged 
in  the  business  of  pelagic  sealing,  to  take  care  of  the  towns  that  desire 
to  enhance  their  prosperity  by  inducing  people  to  come  there  to  engage 
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in  Hucli  a  businossas  tliiit.  to  remember  tliat  tliia  was  a  most  important 
industry,  1111(1  tliut  no  rc^iilatioiis  must  be  adojited  except  such  as  were 
peilcctly  consistent  with  its  |)reserviiti(Ui;  a  resistance  IVoni  lieffinninj? 
lo  end  lo  every  piopc^sal  of  rej^nlations  tlnit  did  not  jirovide — not  only 
admit,  but  i)ro\  i<le — lor  tlie  continuance  of  this  business  iu  all  its  sub- 
stantial particulars, 

Wliicli  ;4(tv«rnnient  hasclianged  front  in  the  history  of  this  business? 
Is  it  tiiat  of  tiic  I'nitcd  .States  or  that  of  (ireat  Britain?  On  the  diplo- 
matic coi  icspondence  tiie  record  of  (Ireat  Britain  is  i>erfe(!tly  clean  and 
fair,  it  is  not  open  to  criticism  except  as  to  tiie  coirectiicss  of  their 
proposition  that  we  may  not  defend  oiu>elves  ajiiiinst  this  wron{>' — a 
question  tiiat  admits,  of  course,  of  discussion;  but  as  to  the  rest  of  it, 
as  to  tlie  inhumanity,  the  extermination,  tlie  injury  to  the  IJnitecl 
States — all  that  is  i)ut  aside,  ileri!  we  encounter,  from  one  end  to  the 
other,  the  most  strenuous  resistance  to  any  sort  of  rej;nlation  of  any 
kind  that  puts  any  real  lestric-tion  u])on  the  business  of  pelaf,ne  sealing. 

Iketuiiiiiifi',  then,  in  the  tinu^  that  remains  to  me  this  afternoon,  to  the 
(luestion  of  this  justilication,  we  reply  to  the  proi»ositi(uis  of  (Jreat  Brit- 
ain, that  the  seal  aie  not  /era'  nuturw,  in  the  lej-al  sense  of  that  term; 
that  they  are,  in  the  true  sense  of  the  word,  the  property  of  the  United 
States;  and  what  1  mean  by  the  term  "properiy",  1  shall  try  to  describe. 
That,  in  the  second  ])lac«',  such  a  business  as  we  eiaim  pela^'ic  sealing  is, 
is  not  open  to  anybody,  upon  the  oixMi  sea  any  more  than  anywhere 
elf^e,  and  tiiat  any  nation  tliat  is  injured  by  it  has  a  rij;ht  to  object. 

My  learned  friend  the  Attorney  (iencral  informs  us  that  this  ease  is 
not  to  be  decided  ui)on  what  appears  to  be  lij^ht,  or  what  appears  to  be 
wronj;'.  It  is  to  be  determined  upon  the  principles  of  international  law; 
that  the  object  of  this  Tribunal,  the  duty  of  this  Tribunal,  is  to  admin- 
ister the  principles  of  international  law.  We  aj^ree  to  that.  We  have 
not  i)roposed  any  other  standard.  We  have  not  asked  to  set  up  any  rule 
of  conduct  that  is  not  Justilicd  by  what  is  properly  called  international 
law.  Then  what  is  inteinational  law?  lie  tells  us  it  is  what  the  nations 
liaveaprreed  to;  that  the  idea  that  international  law  depends  ujion  what 
is  rinht,  upon  what  is  Just,  upon  what  is  indicated  by  morality  and  fair 
dealiii}?,  is  cliiinci  ical;  that  a  jierson  who  asserts  any  such  pro])ositiou 
jjoes  uj)  into  the  clouds  of  metaphysics,  and  occu})ies  liimself  with  dis- 
seitarioiis  not  upon  what  the  law  is,  but  what  it  ouyht  to  be;  and  that 
this  Tribunal  is  nor  convened  for  that  purpose. 

On  those  ipiestions  of  international  law  in  respect  to  whieh  it  maybe 
admitted  that  natiois  liave  so  far  concurred  that  the  points  have  become 
settled  and  establislied  and  understood,  there  is  no  question  that  such 
eoiiclusions  prevail.  Xobody  on  our  side  has  pretended  that  you 
were  to  o\errule  established  princi])les  of  international  law  that  have 
become  settled  and  recojiiii/.ed,  because  you  were  brought  to  see  or  to 
think  that  you  saw.  that  they  are  in  some  resjiects  contrary  to  ethical 
considerations;  so  that  if  a  vessel  were  brought  before  Uis  Lordship, 
if  he  were  sittinj>-  aj^ain  in  the  court  over  whieh  he  so  long  presided 
with  such  eminent  distinction — captured  in  war,  forabreaehof  block- 
ade, or  for  carrying  contraband  of  war,  or  captured  by  a  privateer, 
legitimately  conimissioiied  by  one  of  the  belligerents  and  brought  in  for 
eondemnation  in  his  court, — he  is  to  be  harangued  upon  the  subject  of 
whether  the  established  hiw  of  the  world  upon  those  points  is  or  is  not 
in  confoiniity  with  etlii(;al  considerations,  is  or  is  not  what  he  would 
declare  tlu^  law  to  \h\  if  in  place  of  a  Judge  he  were  a  law-giver,  to  pro- 
pound law  instead  of  administering  it.  Xobodypretends  that.  It  would 
be  ab.vurd. 
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In  the  first  phice,  wo  contend  tliat  this  case  of  ours,  thiwriprhtof 
jtropcrty  (»r  protection,  call  it  what  you  i>lciise,  is  as  complcti'ly  «'stiil)- 
lislicd  l»y  tlic  Just  priiiriplcs  of  intcrnatioiiiil  law  as  it  is  by  the  (Consid- 
eration of  etliics  and  inorjility. 

liut  waivinj;  tiiat  poiut  for  tlie  moment,  which  wo  will  discuss  by  and 
by,  supijoso  it  is  not.  Supjioso  you  have  hero  |>resented  to  you  for 
decision  :i  (jiiestion  of  international  law,  which  can  be  said  to  be  a  new 
one.  Such  cases  are  of  very  rare  occiinenco.  That  ])Iace  and  those 
transactions  in  this  worhl  which  the  "ji'liidsoine  li<;ht  of  Jurisprudence" 
lias  not  reached  are  very  i'aw.  lint  siijtpose  you  encounter  one  here. 
Tlie  i|iM'Stion  conlVoTits  yon  as  a  Tribunal,  and,  whether  it  is  new  or  old, 
it  iiiiist  be  decided;  and  if  in  looUiiif?  over  the  tie4(J  of  what  is  called 
nntliority  you  are  unable  to  say  that  it  has  been  proviiled  for  before, 
wliat  tliciiV  Sliall  it  be  decided  ri},dit.  if  what  is  rii^ht  is  i>lain  and  clear 
not  only  to  the  le^al  sense,  but  to  the  most  common  and  way-fai  in^' 
sense  in  the  world?  "Uh  no"  says  my  learned  friend;  "you  must  not 
do  tliat.  The  nations  have  not  consented."  Hut  you  must  decide  it. 
If  you  cannot  decide  it  rij^ht,  you  must  decide  it  wron}>".  Have  the 
nations  consented  to  tliat?  Js  tliat  what  the  nations  haveaiiieed?  You 
are  in  a  jiosition  where  you  must  go  one  way  or  the  other,  where  you 
cannot  fall  back  and  say,  "We  do  not  know;  it  is  too  soon  to  decide 
this  (iiie.-tion.  The  nations  have  not  agreed.  It  is  plain  liow  it  ought 
to  be  de(tided,  if  we  were  at  liberty  to  do  it,  but  we  are  admonisliod 
that  noconsidei-ationsof  that  sort  constitute  international  law.  and  that 
the  sanction  of  the  nations  must  lirst  be  had."'  Therefore,  what  is  the 
alternative^  Decide  it  wrong?  If  this  is — what  I  altogether  (U'uy — 
such  a  case  as  that;  if  this  is  a  new  (juestion;  if  it  is  one  ujion  which 
you  close  your  books,  having  searched  them  in  vain  (or  light,  the 
alternative  is  to  decide  it  right  or  to  deci<le  it  wrong.  If  nations  ha\e 
not  agreed  that  you  may  decide  it  right,  then  you  must  assume  that 
they  have  agreed  that  you  should  <leci(lo  it  wrong.  That  is  th(^  irresisti- 
ble logical  conclusion.  My  friend  does  not  help  you  out  of  that  dihinma 
^■'ith  liis  (leiinition  of  Intei'uational  law. 

VN'liat  is  another  consequence  of  his  pro[»osition?  It  is  that  inter- 
national law  can  never  advance  another  stej).  The  last  book  is  written; 
the  last  addition  has  been  made.  It  is  like  the  Mosaic  law,  written, 
laid  14),  historic,  and  cannot  be  extended  another  stej>  in  the  adminis- 
tration of  human  al'I'airs.  In  other  words  it  is  a  dead  law,  l)ecanse  any 
system  of  law  jierishes  when  it  ceases  to  kee])  uj)  with  all  tlie  vicissi 
tudes,  emergencies,  requirements  and  conditions  of  human  affairs; 
when  its  principles  cease  to  be  elastic  enough  to  comprehend  and  take 
in  every  human  transaction  that  can  possibly  occur  on  the  fa<'e  ot  the 
earth,  and  to  settle  all  the  rights  that  grow  out  of  it,  it  iierishes,  as 
systems  of  law  have  perished  before. 

How  can  it  advance!  How  has  it  advancced?  What  has  been  the 
growth  of  International  law?  There  is  no  legislature  to  propound  it, 
tiu'ie  are  no  Courts  comjjeteiit  to  declare  it.  There  can  be  no  general 
comention  of  nations  called  to  agree  to  it.  If  you  ]»ut  a  ])iovision  into 
a  Treaty,  that  only  makes  the  law  of  a  contract,  that  is  to  say  a  law  that 
binds  the  two  parlies  to  law  which  all  the  rest  of  the  world  may  disre- 
gard. That  is  not  international  law.  How  then  has  it  arisen?  It  has 
advanced  from  its  earliest  rudiments  by  a  nation  asserting  for  itself  in 
every  new  emergency,  under  every  new  condition,  in  every  step  forward 
that  human  atfairs  have  taken,  what  it  claims  to  be  right. 

What  it  claims  to  be  right,  but  thai  does  not  make  it  so.  It  remains 
to  be  seen  wlial  the  world  says,  what  inlelligent  mankind  say.    And 
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peradventnre  by  tlio  goiUMiiI  iXMiiiicsccncc  of  men,  by  tlio  iipiJi'oviil  uf 
wise  men,  by  tlie endorsement  ofl'oiiits  ol' .Instiee — in  all  ways  in  whicli 
llie  sentiment  of  the  w(»il(l  f  r-nspires,  the  claim  may  bye  and  bye  come 
to  be  what  we  call  settled — i.o  lonj^er  to  be  discussed.  .Vnd  the  history 
of  intermitional  law  is  simply  the  history  of  those  assertions  that  have 
been  snecessfnlly  made  by  mitions  in  their  own  behalf  on  the  basis  of 
what  they  thoM;;ht  was  ri};ht  ami  under  the  piessure  of  what  they 
thonj>iit  to  be  a  ne<'essity,  or  at  least  a  i)ropriety — the  assertion  I  say 
of  piopositions  and  principles  which  have  thus  been  gathered  by  the 
subseipient  f^cneral  concurrence  of  men  into  the  [lurv  icw  of  what  is 
called  international  law. 

!Sup[)ose,  Sir,  that  any  proposition,  that  if  stated  now  woidd  be  said 
to  be  ])erfectly  settled,  was  presented  to  a  Court  for  the  lirst  time. 
Suppose  there  never  had  been  a  blockade  of  a  ])ort  in  the  history  of 
the  world.  Suppose  now  for  the  lirst  time  in  a  warfare  between  two 
fjreat  nmritime  l*<»wers,  one  of  them  sends  a  scpiadron  and  bloekades 
the  port  of  another  and  stops  commerce,  trade  an<l  interitourse,  and 
gi\es  notice  that  it  will  capture  and  eonliscate  any  vessel  tiiat  under- 
takes to  violate  the  bloekade  and  canyon  any  trade,  however  innocent. 
Another  nation — a  neutral,  says:  "We  recof^iiize  no  such  law  as  that. 
We  are  not  parties  to  this  war.  We  are  en<^aj;ed  in  an  innocent,  a 
lawful  trade.  We  desire  to  continue  it.  We  are  not  to  be  put  <li)wu 
by  either  of  these  bellijjerents;  we  shall  ji'o  in;" — and  such  a  vessel  is 
captured  and  broufjfht  up  for  condemnation.  What  shall  the  Court  of 
the  mition  who  has  nuule  tiuit  assertion  say  to  such  a  case'?  Why,  that 
nations  have  never  aji'ieed  to  this.  That  would  be  (pute  true.  It  is  the 
first  case  that  ever  occurred.  It  is  the  fiist  \essel  tiiat  ever  was  seized 
foi-  attemjjtinji'  to  violate  the  tirst  blockade  that  ever  was  made.  W  hat 
are  you  j:<»in<i  to  do  with  it  J  You  must  decide  it  one  way  or  another. 
You  must  eonliscate  the  vessel  or  let  it  go.  I  nii^ht  continue  these  ilius- 
tiations  by  referrinj--  to  every  proposition  that  mijiht  be  ayreed  by 
international  lawyers  to  be  amonj>-  the  settled  i»roi)ositions.  Suppose 
it  is  i)resented  now  for  the  lirst  time.  Why,  the  (pu'stiou  must  b(^ — 
and  no  other  yround  could  be  found  for  disposiiisi'  of  it — what  is  rijiht 
under  the  circumstances  of  the  ease?  What  do  tlie  necessities  of  the 
luition  that  has  establislu'd  this  bloekade  requiie?  What  is  it  that 
the  Just  defence  of  its  interests  needs? 

Tliat  must  be  the  resort  l)ecause  there  is  no  other;  aiul  unless  tliore 
had  been  some  lirst  case,  there  would  be  no  international  law  to  this 
day.  Piracy  never  would  have  become  an  offence  apiinst  mitions. 
ilow  canu'  it  to  be  an  olt'ence  aj;ainst  nations?  How  came  it  to  be  on 
the  open  seas  a  business  that  anyl)ody  could  interfere  with,  except  the 
vessel  that  was  attacked.  How  came  it  to  pass  that  if  an  American 
pirate  should  capture  a  British  vessel,  a  French  cruiser  might  carry 
the  pirate  in  for  jjrosecution  to  a  French  Court,  if  I-'ranee  chose  to 
emi)ower  her  Courts  to  deal  with  such  cases?  It  came  to  jiass  because 
under  the  i)ressure  of  the  necessity,  the  ri^iht  came  to  be  asserted. 
The  Justice  of  the  claim  and  the  necessity  of  the  case  were  so  far 
recognized  that  the  world  a))i)roved  of  it;  aiuI  it  is  by  these  successive 
steps,  an<l  l)y  these  stei)s  alone,  that  every  single  proposition  that  nniy 
today  be  successfully  atllrmed  to  belong  to  the  domain  of  international 
law  had  its  origin,  obtained  its  maturity  and  passed  under  the  sanction 
which  Courts  of  .lust ice  and  international  obligations  confer. 

>«'ow  what  isour  pro])osition  '?  It  is  tiiat,  where  (pu'stions  have  become 
settled  in  this  way,  they  e&tablisli  the  law,  and  the  law  is  not  open  to 
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be  cluuifjpd  by  juirely  ethical  considerations,  until  they  become,  at  any 
rate,  so  stronjj  that  a  nation  is  justilicd  in  asseitin;;'  tlicm;  and  so 
gradually  the  law  becomes  cliaii<;cd.  On  theothei'  hand,  as  w  lien  tiie 
lirst  Napoleon  undertook  to  cany  the  ri;;Iit  of  lilocUade,  iliat  I  have 
been  spcakiii},' of.  a  step  further,  and  to  ]iro\i(Ie  that  a  •■paper  block- 
ade", as  it  was  called,  ini;;lit  be  established  by  proclamation,  and  that 
he  inifjht  exclude  the  vessels  of  neutrals  Iroiii  poits,  while  no  lilock- 
adinjjf  forct^  was  present,  by  virtue  of  a  proclamation,  what  said  the 
Morld  to  that?  They  rejected  it.  There  is  an  illustration  of  an  asser- 
tion that  did  not  become  international  law.  Then  if  you  have  belbre 
you  a  new  (piestion,  or  a  in'W  question  in  its  application,  have  you 
anythinj;  to  resort  to  when  it  must  be  decided,  except  tiie  |)lain  jainci- 
pies  of  rifjbt  and  Justice,  if  you  are  able  to  s<'e  what  they  are,  until  tli(^ 
opinion  of  the  world  upon  it  transpires?  It  is  a  |trop(isili(,n  that  can 
be  sustained  by  numberless  illusliations.  'I'lie  only  (jiicstion  can  be 
whether  the  point  is  new,  or  is  covered  by  the  apjilication  of  an  old  and 
established  jninciple.  That  is  the  meaiiinj;"  of  the  authorities  that 
were  cited  in  the  openiiiff  arffuiiKMiton  tlu^  part  of  the  I'niteil  States  so 
hugely.  That  is  what  authors  mean  when  they  say  that  international 
law  is  founded  on  the  i)rinciples  of  riyht  and  Justice  and  conscicnee. 
They  do  not  mean  to  say  that  esfablislied  law  may  be  <lefeated  Iiy 
resort  to  those  considerations;  but  they  do  mean  to  say,  that  is  the 
tbundation,  that  is  the  source  from  which  it  is  all  deiived.  Those  ari^ 
the  ])rinciples  on  wliieli  we  are  to  ])roceed — until  the  time  arrives  when 
it  is  Ibnnd  that  the  contrary  has  become  so  far  established  that  it  is 
necessary  to  resjiect  it.  I  sliall  have  to  refer  to  some  authorities  on  this 
point,  but  the  reference  will  be  only  brief. 

The  President. — Does  this  contention  of  yours  {jo  further  than  what 
you  would  say  for  niunicii»al  law? 

Mr.  I'llELPS. — No,  Sir,  the  same  ]trinciple  is  at  the  root  of  niiinicii»al 
law;  am'  I  shall  cite  to-morrow  a  juovision  from  the  l-'reuch  Code  that 
seems  to  me  to  bear  upon  that.  Jiiit  municipal  law  has  two  resorts  that 
aie  not  open  in  international  law.  There  is  the  Leuislatnre  of  the 
!Muiiicii)ality,  which  can  ])ass  Statutes  which  are  law  proin  io  rUjore. 
Whether  rif>ht  or  wronfj,  they  become  the  law.  There  are  the  Courts 
sittiufjf  constantly  to  extend  and  apjily  the  yeneral  principles  of  law  so 
as  to  cover  the  case. 

The  President. — So  is  Diplomacy,  I  mijjht  sufjjiest.  You  have  been 
a  Diplomatist  yourself. 

]Mr.  PllELPS. — Yes;  so  is  diidomaey.  but  without  the  sanction  attend- 
injf  the  decisions  of  the  constituted  Tribunals  in  nninicipal  (Jovernment. 
Therefore,  municipal  law  has  its  refiiilated  ste]is  of  jnosress,  either 
throujjii  Statutes  or  throns'h  the  .Iudj;iiients  of  the  Courts,  because 
both  those  sources  are  authority. — they  make  law.  Jiiit  when  it  comes 
to  the  point  which  your  question,  Sir,  su.uf;csts,  when  addr(^ssin<i-  the 
(^'ourt  and  invokiiifj  theai)plication  of  an  established  luiiiciple  to  a  new 
case,  there  you  iall  back  on,  and  every  Court,  consciously  or  uncon- 
sciously, must  be  jiuided  by,  the  plain  consideration  of  ri^ht  or  wroni;', 
until  it  gets  to  the  line  wdirch  sei)arates  the  domain  of  law  from  that  of 
morality.  Therefore,  I  niijiht  appeal  to  a  Court  of  .Justice  for  some 
remedy,  or  redress,  which  morally  I  am  entitled  to,  and  mij;ht  be  met 
with  the  answer,  "  Your  claim  is  only  a  moral  one.  You  are  outside  of 
the  domain  of  municipal  law;  you  have  sustained  a  wronf;  that,  as 
moralists  and  as  just  men,  wemis'ht  be  ulad  to  see  redressed;  but  it  is 
not  within  the  domain  of  law  to  deal  with  yoiir  case.    That  domain 
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I\Ir  I'llKl.rs. —  At  tlio  iidjounimciit  ycstcrdny,  Sir,  I  liiid  liccii  coiisid- 
01'.  ,  the  |)i(>i)usiti()ii  ill  icspcct  to  iiit<'rii;iti(>iiiil  law  wliicli  liiid  been 
it  .iiiccd  l>y  iiiy  It'iiriicd  I'l'lciids  011  tlic  otiior  si<l(',  iiiirticiilarly  by  tli« 
torm'y-dciicral.  tbat  iiotliiiij;'  could  be  coiiiprcliciidcd  witliiii  tliat 
M'liiiitioli  tliat  had  not  icccivcMl  tlic  sanction  of  tiic  cstaltlishcd  iisaiic  of 
Nations;  tliat  tlic  i'(M|iiirriiiciits  of  Jiislicc,  of  etliics,  of  sound  morality 
between  Nations  were  not  siitlicieut  until  the  fuitlier  sanction  liad  been 
olitained  of  the  cnstoni  (d' nations.  1  had  Piideiivourcd  to  point  out  that 
the  iirojiosition  involved  this  nceessary  coiiseciueiice.  that  international 
law  became  iiicapabje  of  advance;  that  it  terminated  with  the  ])reseiit; 
that  wluMiever  any  new  (iiiestioii  was  ])resenli'd,  it  necessarily  fell 
withciit  the  scope,  and  outride  of  the  domain  of  international  law. 
And  tliat  the  furtlier  coiise(|uence  follows  my  learned  friends'  i)ro])osi- 
tion,  if  it  were  sound  ;  that  if  a  new  (|nestioii  arose  within  the  province  of 
international  law,  aflectinj^'  those  ;-ub;ects  with  wliicli  international  law 
must  deal  in  the  intercourse  of  nations, — if  there  were  no  established 
iisa^^e  for  (le<'idin<f  it  riyht,  the  coiise(|Hence  would  be  that  it  must  be 
decided  wroiip'.  It  will  be  for  the  Tribunal  to  remember  what  1  am 
sure  they  do  not  need  to  be  reminded  of,  that  the  constitution  ot  inter- 
national arbitration  is  in  itself  a  new  feature  in  international  law. 
Only  on  two  or  three  occasions  in  the  history  of  the  woild  has  any  such 
thin;"-  been  atteiii])ted,  and  those  have  been  occasions  mIicii  the  issues 
between  the  disputing;'  nations  were  ])rincipally,  if  not  entirely,  issues 
of  fact,  or  of  ligiires,  which  involved  no  cpiestions  of  international  law, 
and  no  other  novelty  than  always  attaches  to  the  iiiidinyof  facts  u]ion 
evidence  in  disjiuted  cases.  Jt  must  be  remembered,  then,  if  such 
'J'libiinals.  as  1  am  now  adilrcssinj^-.  are  to  exist,  and  are  to  be  useful, 
they  Jiiiist  be  authorized  to  meet  every  case  of  new  impression  which 
it  becomes  necessary  to  decide.  They  are  not  called  to;;('(her,  they  can 
never  be  culled  to.ucther,  for  the  purpose  of  simply  ackiiowled}i;in;Lj  their 
own  incajiacity ;  for  the  purpose  of  sayin;;  "•  Voii  have  invited  us  to 
determine  this  important  (iiiestion  wliicli  must  be  deteriiiined  one  way 
or  the  other  between  these  Nations,  which,  if  it  cannot  be  determined 
by  arbitrament,  the  nation  claimiii;^-  the  ri^jlit  must  assert  for  itself. 
You  have  invited  us  in  the  interests  of  jieace  and  of  humanity  to  deter- 
mine that  (piestion,  but  we  lind  that  we  are  incapable  of  it,  because  it 
has  never  arisen  before."  'J'he  fa(;t  that  it  has  never  arisen  before  is 
the  very  reason  why  an  arbitration  becomes  uecessary.  Nations  do 
not  resort  to  Arbitration  to  determine  ]>riiiciples  of  law  which  are 
already  determined  and  uiidei'stood.  There  is  no  occasion  for  that. 
No  intelliaeiit  nation  would  undertake  to  dis]>ute  such  a  projiosition. 
It  is  when  they  ditVer  upon  the  jiointof  what  is  law — when  the  question 
is  so  far  undetermined  by  usaueand  custom  that  it  1  iiiiuit  be  unanswer- 
ably asserted  on  either  side,  that  the  answer  should  be  one  way  or  the 
other,  it  is  theu  that  the  iuterventiou  of  the  Tribunal  is  agreed  upon, 
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I  ho<f  that  it  may  not  Ix'  iiifcried  from  what  T  say  ui)oii  this  point, 
■which  J  liojjo  to  (lisniiss  itvctty  soon, —  I  l)Oji'  tliat  it  may  J'ot  he  under- 
stood that  I  am  trcatinji-  this  case  as  a  now  one — as  one  tliat  is  not 
covered  by  the  establishe*!  ])rinci])les  of  law.  I  sliTill  contend  to  tlie 
contrary  with  very  ji'reat  confidence.  ]>ut  1  am  on  tlie  jxtint  wiiicli  at 
tlie  li  leshold  slionhl  he  very  ch^iily  understood,  of  what  is  to  take 
l)hice,  if  I  am,  in  the  jndsment  of  tlie  Tribunal,  wroii<>-  in  my  assumj)- 
tion;  if  instead  of  eoncurrinjj  in  my  view  that  the  }><'ii^'i'i»I  principles 
of  law  int<'rnational  and  municipal  ai)plicable  to  this  ease  control  and 
jnescribe  its  decision,  the  Tribunal  or  some  of  its  Members  may  be  of 
opinion  that  a  (juestion  more  or  less  new  is  presented.  Therefore  it 
becomes  iini)ortant  and  material  to  clearly  umlerstand  as  far  as  possible 
in  the  first  instance  what  is  to  take  jilace  in  that  event. 

Now.  Sir,  if  I  were  to  turn  al)()ut  the  ])ro])osition  of  my  learned 
friend,  and  api>ly  it  to  his  own  case,  I  fear  the  result  would  not  be  such 
as  would  satisfy  him  Avith  the  theory  from  which  it  was  derived.  The 
fallacy  of  the  whole  arjjument  on  the  ])art  of  Gieat  liritain  is,  that  it 
starts  by  assuminji'  that  the  destruction  of  the  seal  herd  is  the  exercise 
by  the  persons  enji'aji't'd  in  it  of  a  plain  and  clear  ri^ht,  which  it  is  the 
oiiject  of  the  Tnited  States  in  some  way  to  defeat  or  to  restrict.  That 
bcfis  the  whole  (lueslion,  and  brinj^s  the  case  to  an  end  as  soon  as  it  is 
be^un:  for  if  these  people  are  in  the  exercise  of  a  riyht,  upon  what 
jjround  can  it  be  denied  to  them?  On  what  footin.y  can  the  United 
States  comi)hiin  of  the  consecpiences  to  them  of  the  ex<'rcise  by  these 
l)eo]»le  of  what  is  a  ri.uht  in  the  view  of  international  law?  The  case 
is  at  an  end  when  that  is  assumed.  But  the  (piestion  in  this  case  is 
whether  they  have  such  a  ri^ht.  upon  the  facts  and  ciicumstaiu'es  as 
Ihey  are  found  to  exist,  taking  the  whcde  case  u])on  the  evidence,  and 
detirniiiiinti,  first  of  all,  what  are  the  facts  material  to  be  considered. 
What  is  this  ('onduct?  What  is  its  character?  What  are  its  conse- 
qiu'iu'es?  The  (piestion  is  whether  those  who  are  seekinjx  to  work  such 
c()nse(|nences,  and  to  do  such  thin<is,  can  make  out  its  justification. 

Now,  says  my  learned  friend,  international  law  is  what  the  nations 
]un'ea,ureed  io  rei>ard  as  internatioiml  law.  Is  there  then  any  usage  in 
favor  ofConduct  of  this  description  in  the  whole  history  of  mankind, 
in  all  the  intercourse  of  nations  since  the  dawn  of  civilization,  and 
since  law  bejian  to  take  the  ]>lac((  of  mere  violence?  Is  there  any 
])recedent  for  such  a  business  as  this  is,  if  it  is  what  we  claim  it  to  be, 
jind  what  I  exjiect  to  demonstrate  it  is  ?  Did  it  ever  take  ])lace  before? 
Is  there  a  tr<'aty.  is  there  a  judi^iiient,  is  there  tlie  language  of  any 
Avriter.  is  there  anytliin,^'  in  law.  literatuie,  or  history,  that  can  be  cited 
in  behalf  of  such  a  i)roposition  ? 

It  is  for  fheni  toestai)lish  this  justilication,  ami  if  my  learned  friend's 
idea  of  international  law  is  ri^lit,  we  migiit  safely  enouf^h  accept  it  for 
the  pur])oses  of  this  case. 

This  Trilmnal  is  substituted,  by  the  ajireement  of  ])arti(>s,  for  the 
right  that  the  United  States  would  have  lii'.d  to  assert  that  jiroposition 
for  themselves,  and  to  enforce  it,  if  they  could,  \v  this  individual  case. 
Th<\v  have  waived  that;  they  have  discharged  tlie  vessels,  or  some  of 
them,  that  werecoii<lenined  ;  they  have  stojijied  the  arrest  u])on  the  sea 
of  any  further  cruisers  ])ending  those  negotiations,  'f'iiey  have  asked 
you  to  say  what  they  would  have  had  a  light  to  sa^-  Jbr  themselves  if 
youi  intervention  had  not  been  invoked.  Is  tiie  answer  to  that  t(»  be, 
"We  do  not  know,  because  it  is  new;  because  there  has  b(>en  no  usage 
of  Nations"?  Why?  I5ecanse  no  such  outrage  was  ever  attemiited 
before.    There  is  no  i  recedent  because  there  never  has  been  an  occasion 


m 


ORAL   ARGUMENT    OF    HOX.  EUW.vRD    J.  PHELPS. 


37 


or  tlie 

ositioii 

il  case. 

oine  of 

10  spa 

asked 

v«\s  if 

t(»  be, 

usafyo, 

Mi]>ted 

casiou 


for  a  procodoiit.  There  is  no  usnj^c,  for  iiol)ody  ever  atleinpt^'d  any 
such  thiiiff  before;  and,  therefore,  wliile  wiiat  is  ri.yht  is  plain,  wliile 
tlie  wayfarinji'  nniii,  tlion^h  a  fool,  when  lie  looks  at  the  ciicnnistanees 
of  the  ease,  can  see  what. justice  calls  for,  what  is  sound  policy,  and  the 
interests  of  mankind  so  far  as  they  have  an  interest  in  this  subject, — 
while  that  is  all  ])lain  enouah,  while  we  can  see,  as  my  learned  friend 
says,  what  the  law  onj;ht  to  i)e,  we  are  powerless  to  declare  it.  Then, 
Sir,  when  you  have  so  decided,  yon  have  decided  another  thinj;';  and 
that  is,  that  no  further  international  Arbitration  will  vex  the  general 
car  of  maiiUiud,  (^\cei)t  tipon  ])ure  (piestions  of  fact. 

Jf  that  is  to  be  the  concUision,  if  that  is  to  be  the  contril)Ution  of 
such  Tribunals  to  the  science  of  international  law,  their  mission  will  be 
very  sjyeedily  terminated.  You  are  in  the  ])Iace,  Sir,  I  most  respect- 
fully say  it,  which  the  (iovernnient  of  th(^  I'nited  States  mi,i;ht  have 
occupied  for  itself.  Instead  of  asserting'  their  ri;;ht  and  i)uttin,n  theni- 
selveson  the  general  sense  of  mankind  as  every  nation  (b)es  in  every  such 
case,  that  (lovernment  has  stepped  aside  and  has  said — "Say  j'ou  what 
we  should  have  been  Justitied  in  doing;  say  you  what  you  wouhl  have 
done  if  you  had  constituted  the  Cabinet  that  controlled  the  alfaiis  of 
the  I'nited  States  (iovernment,  say  you  what  you  would  have  done. 
Sir,  if  you  had  been  the  I'lesident  of  the  I'nited  States,  or  Secretary  of 
State,  in  this  emergency;  tell  us  what  you  tliiidc  you  would  have  had  a 
right  to  do  and  what  it  was  necessary  to  do,  and  what  you  believe  that 
mankind  would  have  Justitied  you  in  doing." 

Another  word  about  the  assent  of  mankind,  which  is,  of  course,  the 
ultimate  authority,  thelast  judgment  on  (|Ucstioiis  of  international  law. 
It  comes  to  that  sometime.  A  word  about  how  that  is  to  be  ascertained 
where  it  has  not  been  so  fai' expressed  by  general  usage  that  it  nniy  be 
regarded  a;^  established.  In  the  lirst  place,  it  may  be  inferred  in  the 
l)roperease.  In  the  next  place,  it  may  be  i)resumcd  in  the  proi)ercase. 
It  may  be  atiticipated  by  inference;  it  may  be  anticipated  by  prcsumj)- 
tion,  or  by  both.  It  nniy  be  inferred  where  the  pio[)osition  in  (|ueslion 
has  been  made  the  municipal  law,  as  in  this  case,  of  every  civilised 
country.  Ari^  you  to  infer  that,  if  all  nations  could  be  called  together 
to  decide  upon  this  question,  they  would  reject  the  universal  rule  which 
they  all  adojjf  at  home, — the  i)rotection  of  animals  of  this  kind  during 
the  breeding  time  that  are  valual)le  to  man  J  That  is  universal  law 
now  in  civilisation;  and  as  I  said,  it  goes  even  further,  for  there  are 
still  left  some  other  niot^ives  in  uur  race  besides  those  t)f  dollars  and 
cents,  aiul  pounds  and  shillings.  Itgoes  even  further;  it  ])rotects  those 
harndess  animals  with  which  the  Creator  has  furnished  this  world,  and 
which  now  live  here  without  detracting  in  ;iny  way  whatcNcr  from  the 
use  and  enjoyment  that  mankind  has  to  nnikc  of  the  world.  It  pro- 
tects even  those,  and  especially  does  it  luotect  those  whic-h  are  not 
merely  harndess,  not  mendy  contributors  to  what  might  be  regarded 
as  jierhajis  a  seiiiiinei:t"al  enjoyment,  but  to  those  which  do  minister,  in 
their  place  an.i  accor<li.><''  to  their  measui'e,  'o  the  wants  and  comforts, 
or  luxuries  '  :'  nninkind.  'I  hat  is  universal  law.  No\-  when  the(|uesfion 
is  whethc.  ■  ..it  is  to  be  api)Iicd  to  this  case,  what  is  the  fair  inference? 

In  the  next  place  it  is  to  be  i)resuiiied.  because  it  is  to  be  jMesiimed 
that  e\ery  nation  will  assent  to  what  is  jilaiidy  lighv  and  just.  I  am 
making  these  observaticms  upon  the  assumption  that  what  we  c(Miten<l 
for  here  is  plainly  right  and  just.  We  shall  ctuisider  that  more  fully 
later  on.  I  assume  tlnit,  for  the  i)urpose  of  what  I  am  saying  now.  If 
there  is  a  ])lain  and  obvious  right,  if  there  is  a  plain  asul  obvious  wrong 
iti  the  statement  o^'  a  questictn,  and  you  have  to  presume  which  way 
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niaiiliind  will  jjo  on  tliat  subject,  it  i.s  not  nierdy  the  presumption  of 
eoniity,  tlie  i)resuinption  of  courtesy  \vlii(<li  obtains  inexorably  in  all  the 
intercourse  of  luitioiis,  whereby — (wliatever  tliey  may  think) — they  are 
coini)elle(l  to  the  external  courtesy  of  assninio};-  that  the  other  mition 
means  to  do  what  is  right.  Why,  8ir,  in  any  <lii»lomatie  correspondence 
that  ever  took  place,  nr  that  can  take  place,  between  nations,  is  there 
anything  that  would  biing  it  to  a  more  speedy  and  a  more  proper  termi- 
nation than  for  one  i)arty  to  jjermit  itself  to  insinuate  in  its  correspimd- 
enee  that  the  other  side  does  not  mean  what  is  right ''.  ( 'an  it  be  carried 
any  further?  AVill  any  nation  submit  to  thatl?  If  its  adversary,  its 
opponent,  its  brother  nation,  so  far  forgets  the  j)roprieties  and  amenities 
which  are  observed  between  nations,  as  to  charge,  even  indirectly  or 
remotely,  that  it  isnot  thepuri)ose  of  the  nation  with  wlii>'h  it  is  dealing 
to  do  right — that  it  means  to  do  wrong — there  is  the  end  of  the  discus- 
sion. Until  that  is  withdrawn  and  apologised  fo)',  it  can  be  carried  no 
further  with  any  self  respecting  nation. 

Xo  diplomatic  representative  would  lor  a  moment,  in  a  (piestion  that 
was  the  subject  of  discussion  or  negotiation,  permit  himself  to  send 
forth  a  do(!ument  that  he  had  not  carefully  revised  for  that  purpose 
alone,  to  see  if,  in  the  warmth  of  debate,  in  the  earnestness  of  his  (con- 
viction, he  had  used  one  word  that  could  ])ossibly  be  construe<l  as  an 
intimation  that  it  was  not  the  intention  of  the  nation  with  which  he 
was  dealing  to  do  what  was  right  and  what  was  Just. 

I  have  ])ointed  out  what  appear  to  me,  with  much  deference  to  my 
learned  friends,  to  be  the  necessary  results  of  their  dellnition  of  inter- 
national law.  Let  me  now  state  our  ]»ropositinn.  1  lia\'estat(Ml  theirs. 
I  believe  I  have  stated  it  fairly.  Wliat  is  <  ur  jnoposition  in  the  i)lace 
of  it?  It  is  that  the  law  of  nations  is  in  every  case,  and  all  cases  of 
new  im])ressi(»n,  what  can  be  seen  to  be  Just  and  right,  v.iiat  the  human 
conscience,  what  the  sense  of  right  and  wrong,  what  the  general  ideas 
of  morality,  ethics,  and  huimmity,  that  prevail  in  the  world,  recognize 
as  right.  You  may  call  it  the  law  of  nature  if  you  please.  It  is  oileu 
called  so  by  distinguished  writers.  My  learned  friend  objects  to  that. 
Then  let  him  call  it  by  some  other  name  if  he  likes  it  better.  1  care  not 
what  it  is  called.  That  is  what  constitutes  the  law  of  nations  in  ev<'ry 
case  that  can  possibly  arise  between  nations,  except  where  the  usage  of 
luitions  has  settled  the  particular  point  or  question  otherwise. 

As  1  said  yesterday,  we  do  not  contend  that  we  are  to  harangue  a 
Court  of  -lustice  or  any  tribunal  that  has  to  deal  with  such  matters  in 
opposition  to  established  rules  of  international  law.  on  tlic^  ground  that 
they  contravene  Justice  or  morality.  Where  they  do.  a  gradual  change 
will  be  brought  about.  The  law  will  be  kept  abreast  somehow  of  the 
general  sentiments  of  mankind.  JJut  in  addressing  a  tribunal  in  a 
particular  case,  we  do  not  contend  that  we  can  abrogate  an  established 
rule  of  law  by  jtoiiiting  out,  if  we  were  able  to  point  out,  that  the  true 
and  sound  morality  was  the  other  way.  Therefore,  1  say  there  is  noth- 
ing of  international  law,  and  there  never  can  be  anything  in  inter- 
nal ioinil  law  excei)t  these  recognized  i)rinciples  of  right  and  Justice 
between  nations,  that  obtain  between  nations  as  far  as  they  i\n\  api)li- 
cable,  until  they  are  met  by  a  propositicui  of  law  that  has  become  so  far 
established  by  the  usage  of  nations,  that  a  tribunal  is  iu)t  at  liberty 
to  disregard  it.  Abstract  principles  are  of  no  value  in  a  (case  of  this 
sort,  unless  they  a])ply  to  the  concrete  case  before  us.  It  is  much  less 
important  to  enlighten  mankind  than  to  do  Justice  in  the  case  to  be 
determined.  If  we  are  right  in  the  facts  we  assert,  if  from  those  fa 
the  character  of  the  conduct  which  is  attenijited  to  bejnstilied.  is  nmdft 
plain  and  clear  as  opposed  to  justice,  i.iorality,  and  sound  policy;  th  iu 
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it  is  n,uainst  iiitcniatioiial  law,  inili'ss  it  can  bo  shown  on  the  otlioi' 
side  that  a  usage  to  the  contrary  has  become  established.  1  shall 
trouble  you,  sir,  as  this  lU'opositioii  has  bi'cii  disputed,  an  elenieiitary 
one,  as  it  seems  to  me,  with  thethou;;hts  of  a  lew  writers  whose  authority 
is  universally  reeojiuized  in  (he  world. 

It  is  said  by  my  learned  friends,  that  my  associate,  ]\rr.  Carter,  has 
gone  iuto  the  clouds,  and  into  the  rcj^ioii  of  metaphysics,  and  has 
explored  the  writings  of  those  philosoi)hers  who  consider  what  the  law 
ought  to  be,  and  what  the  law  will  be  when  the  niillenniuin  comes,  and 
l)roposes  to  substitute  that  for  the  law.  What  we  conteud  lor  in  the 
])resent  case  we  contend  is  the  law.  It  uiay  be  alarming  to  have  it 
shown  also  that  it  ouglit  to  b(>  tht^  law;  but  I  do  not  think  it  is  fatal. 
1  do  not  think  it  is  fatal  to  the  propositions  we  advance  that  my  le  "•iied 
friend,  Mr.  Carter,  has  demonstrated  tiiat  they  (ught  to  be  the  law, 
and  that^  it  is  necessary  that  they  should  be  the  law,  if  any  property 
of  this  kiiul  is  to  remain  on  the  face  of  the  earth  for  a  longer  time  than 
it  takes  to  destroy  it.  We  are  putting  forward  what  we  say  is  tlie  law, 
as  comjdetely  established,  more  completely  established,  by  the  weight 
of  what  may  be  called  authority,  than  any  i)roposition  in  the  domain 
(•('  'titeriKitional  law,  because  this  is  the  fouiKlation  that  underlies  it  all. 
.'  hall  not  read  I  hope  at  any  weary  length,  but  I  must  trouble  you  with 
;  .ew  brief  extracts  that  are  directly  to  tlu^  i)oint,  not  of  what  ought  to 
be  law,  but  of  what  is  the  law.  And  I  will  refer  in  the  "irst  i)Iace  to 
the  judgment  of  Sir  Robert  IMiillimore  in  the  ease  that  has  been  referred 
to  before,  of  the  Queen  v.  Kei/u,  in  the  2nd  Exche(|uer.  Let  me  say 
iirst  that  in  that  case  the  (piestion  was  so  far  a  new  one  that  tlie  .ludgcs 
of  England  all  assembled  were  divided  as  nearly  as  possible  equally  in 
respect  of  its  determination.  The  judges  not  only  differed  as  to  the 
conclusion,  but  those  who  agreed  in  the  conclusion  differed  widely  in 
the  grounds  upon  which  they  rested  their  judgments.  It  was  in  such 
a  case  that  Sir  liobert  IMiillimore  used  this  language: 

Too  null iiu'ii till  an  iiKiniry  iiinst  ln'  iivoidfd,  l>iit  it  must  lio  rcniPiiiln'rcd  tli;>t  tlie 
c.nse  is  one  of  priincB  iinpie-jaiunin,  oi'  tlio  fiieiilcst  iiiipuituncc  both  to  llnuliiuil  and  to 
other  stiitsii,  and  the  character  of  it  in  wonie  dcyreo  noc'C8sitate»  a  reference  to  (ir.st 
priiK  iplei. 

Then  ^  ]]?:■. ;!?".  these  first  principles? 

In  tlir  liieino." 'lilo  answer  pronounced  by  Montesqnieii  to  be  rrpnnxe  nanit  rrpliiiur, 
atid  fi  ti  ;i :('  '}y  IjOi'd  Manslield  iin<l  Sir  (ieorge  l,ee,  of  the  IJriti.sli,  to  tiui  I'mssian 
Govei'  in*  lit;  '  Tne  law  of  nations  is  said  to  lie  founded  nj)()n  Justice,  eijuity,  con- 
veniens!., ;"!r  ihe  reason  of  the  tliinj^,  and  conlirnied  by  loni;  usage." 

Chanceli.  •  F  jit  says  on  the  same  sul)ject.  (The  quotation  is  from 
the  first  vobine  of  Kent's  Commentaries  pages  2  to  4.) 

The  most  .iseful  and  i)ractical  jiart  of  the  law  of  nations  is,  no  doubt,  instituted 
or  positi'  e  law,  founded  on  naaffo,  consent,  and  aureenuMit,  I!ut  it  would  be  inipiopcr 
to  s(;i..,iato  this  law  entirely  from  natural  jurisjirudeuco  and  not  to  consider  it  as 
deriviuj;  nuidi  of  its  force  and  di;^nity  from  tlie  minw  |irinci|>lcs  of  ri^ht  reason,  I  lie 
name  views  of  the  nature  and  constitution  of  man.  and  the  same  sanction  of  divine 
revelation,  as  those  from  wliicli  the  science  of  UMualitN  is  deduced.  There  is  a  natural 
and  a  positive  law  of  nations.  My  the  former  every  stale,  in  its  relations  with  otlmr 
Btati>!'  is  bound  to  conduct  itself  witli  Justice,  jj;oo(i  faith,  and  bcncNolcnce;  and  this 
Bppliiufion  of  the  law  of  nature  has  l)een  called  by  Vattel  the  necessary  law  of 
nntlor-  ,  '■oca.ise  nations  are  bound  liy  the  law  of  nature  to  oliserve  it;  and  it  is 
teriuc*!  I  '  thers  the  iuternal  law  of  nations,  because  it  is  obligatory  upon  them  in 
point  vi      nsc;(  'ice. 

Then  passing  a  part  of  the  extract  which  I  will  not  take  time  to  read, 
though  it  is  all  very  pertinent — 

"The  law  of  nations"  is  a  complex  svsleui.  composed  of  variiuis  ingredients.  It 
consists  of  geiK^ral  jiiinciples  of  right  and  Jiisiice,  e(|ually  suitable  to  the  govern- 
ment of  individuals  in  u  state  of  natural  eiiualily  ami  to  the  relations  and  conduit 
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of  nations;  ol'  a  collcetidii  oF  iisaLics,  cnstoinH,  and  ojjiiiioim,  tlio  growth  of  civiliza- 
tion and  I'oniuierci;,  and  of  a  codo  of  conventional  or  jiositive  law. 

This  is  the  point  wliich  I  i)arti('nhirly  dcsiretl  to  reach: 

In  tlio  aliHiMice  of  theses  lattia'  rcjiiilationH,  tho  intcmoni'se  and  conduct  of  nations 
arc  to  b(!  novcrncd  by  jn'inciiilf.s  fairly  to  bo  deduced  from  the  rijihts  and  duties  of 
nations  and  the  nature  of  moral  olilijiatiou  ;  and  we  have  the  authority  of  the  lawyers 
of  anti(|uity,  and  of  sonn*  of  tin;  first  ni.istcrs  in  the  modern  school  of  public  law, 
for  jdaciuf;  the  moral  obliiration  of  nations  and  of  individuals  on  similar  grounds, 
and  lor  considering  individual  ami  national  morality  as  parts  of  one  and  the  same 
science. 

'i'he  law  of  nations,  so  fjir  as  it  is  founded  on  tho  principles  of  natural  law,  is 
equally  binding  in  every  age  and  upon  all  mankind. 

I  refer  al.so  to  the  laiijiiiaj4c  of  Sir  Traver.s  Twi.ss  in  lii.s  Treati.se  on 
International  Law,  and  an  e.xcelleiit  treatise  it  is,  as  is  universally 
known.     lie  divides  the  Law  of  nations  as  follow.s: 

The  natural  or  necessary  law  of  nations,  in  which  tho  ]>ri  .'i]des  of  natural  justice 
are  a]>))lied  to  the  inlerccMiisc  between  states;  .secondly  customary  law  of  nations 
whicli  euilxxlies  those  usages  which  the  continued  hab.cof  luUions  has  sanctioned 
for  their  mutual  inttn'estand  conve'iieuce,  and  thirdly,  the  convcnlional  or  diplomatic 
law  of  nations.  .  .  I'nilcr  this  lasl  ■•, d  many  regulation.s  will  now  be  found  which 
at  first  result(Ml  from  custom  or  a  gc    i'  ■  se  of  Justice. 

Mr.  Justice  Story  saysj  in  tlie 
found: 


0  argument  the  (^notation  will  be 


In  resting  on  the  basis  of  g(^neral  convenience  and  the  enlarged  sense  of  national 
duty,  rules  have  from  time  to  time  been  jtroniulgated  by  jurists  and  supported  by 
courts  of  Justice  l)y  a  course  of  Judicial  reasoning  which  has  commanded  almost 
universal  confidence,  respect,  ami  obedience,  without  tho  aid  either  of  municipal 
statutes  or  of  royal  ordimmces,  or  ,f  international  treaties. 

And  there  is  further  cited  in  the  same  connectiou  and  on  the  same 
page  a  note  from  Mr.  Amos  in  his  edition  of  Mannings  Interuatioual 
Law : 

Though  the  customary  usages  of  st.'it('s  in  tludr  mutual  intercourse  must  always 
he  held  to  all'ord  evidence  of  implied  assent,  and  to  continue  to  be  a  mean  basis  of 
a  structure  of  the  law  of  nations,  yet  there  ar(>  several  circumstances  in  modern 
society  whi(di  seem  to  iiulicate  that  tho  region  of  the  inlluence  will  become  increas- 
ingly restrii'ted  as  compared  with  that  of  the  inlluence  of  well-ascertained  ethical 
princijtlcs  and  formal  convention. 

Tiiere  ^Ir.  Amos  with  the  acuteness  that  usually  characterises  his 
observations,  gives  to  the  etliical  considerations  an  increased  intluenco 
in  the  determination  of  what  is  called  International  Law,  even  over  the 
usage  and  customs  which  he  admitted  may  control  it. 

^Ir.  "NVluaton,  the  American  writer,  refers  to  this;  and  I  read  from 
page  li  of  the  United  States  Argument.  He  has  this  jiassage  to  the 
same  pt)int: 

International  l;nv.  as  understood  among  civilized  nations,  may  bo  defined  as  con- 
sisting <d'  those  rules  of  conduct  which  reason  deduces,  as  consonant  to  Justice,  from 
tli(!  nature  of  the  society  existing  among  iii<le|>cndent  nations;  withsucli  deliuitions 
and  modilications  as  may  bo  established  by  general  consent. 

Says  Ortolan,  and  I  read  from  the  translation  in  the  same  argument; 
at  page  -1: 

It  is  a]i]):ircnt  that  nations  not  having  any  c(unnion  legislator  over  them  have  fre- 
quently no  other  recourse  for  delermining  their  resju'ctive  rights  but  to  that  reason- 
able sentiment  of  rigiit  ami  wrong,  but  to  those  moral  truths  alrea<ly  brought  to 
light  and  to  tliosi"  wlii<'li  are  still  to  be  demonstrated.  This  is  what  is  meant  when 
it  is  said  that  natural  law  is  the  lirst  basis  of  inlernational  law.  'I'his  is  why  it  is 
im|)ortant  that  (iovernmcnfs,  (li))lomats,  and  jMiblicists  Ihat  act,  negotiate,  or  write 
ujion  such  matters  should  liavedee|)ly  (root<'d)  in  themselves  this  sentiment  of  right 
and  of  wrong  wliich  wo  have  just  deliued.  as  well  as  the  knowledge  of  the  jioint  of 
certainty  (point  dc  certitude)  wliero  the  human  mind  has  been  ablo  to  attain  this 
order  of  truths. 
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Yattel  is  also  citi'd  on  [>a;;t'S  tl'2  ami  23  of  the  same  book,  from  the 
notli  page  of  liis  work: 

We  must,  tlierelorr.  ii]iply  to  nations  tlio  rules  of  iiatiin-,  in  order  to  discover  what 
tliiir  oblij;ations  are,  and  what  their  ri;;hts:  consciiiicntly,  tlio  )aiv  of  nalioim  is 
originally  no  other  than  the  law  of  nature  applied  to  nations. 

Ferguson,  page  24  of  the  same  book,  uses  this  hingnage: 

Iuvesti<j;atinK  tluis  this.  .;]»irit  of  law,  we  tind  the  definition  of  international  law 
to  consist  in  rerlaht  riilis  (f  cnidiicl  irliidi  yid.soii,  prom  pled  hii  rdiixcii'inr.  ileilinrn  ancoii- 
noiiatil  Id  JHxtiif,  Willi  mii-li  liniilaliovs  and  modijicalionn  dv  mail  be  rsldliliKlicd  h/i  f/oiiral 
voiiaent,  lo  meet  llic  exi;ieii<i<s  of  Ihi  present  xlalc  of  xocii  lii  <is  cji's/im//  amini;/  ikiUdhs  mid 
ahirh  modern  cirilhid  shili-n  reijard  <ix  hiudniij  Hum  in  Ihcir  relatione  irilli  one  anotlnr, 
irilh  a  force  eomparahle  in  nulurc  and  h'ijree  to  lliat  hindimj  the  eonsrientions  perxon  to 
oheij  the  latex  of  kin  countrii. 

From  Testa,  the  rorttigucse  writer,  I  will  read  from  xiage  2.")  a  few 
lines: 

Althonjih  in  the  jihilosophieal  order  natnral  law  oecn))ics  the  first  ]>la('o,  yet  in 
the  ])ractieal  onler  of  external  relations,  when  (piestions  arc;  to  he  deeided  or  nej;o- 
tiations  conducted,  its  rank  is  no  loujjei'  the  same;  in  these  eases  the  ohliffations 
contracted  in  the  name  of  conventional  law,  in  virtue  of  existing;  treaties,  are  eon- 
sidere(l  in  the  tirst  ])lace.  If  such  treatitjs  are  lackinij,  the  law  of  custom  estal)- 
lishes  the  rule;  and  when  tliere  are  neither  treaties  to  invoke  nor  customs  to  follow, 
it  is  usual  to  proceed  in  accordance  with  what  reason  establishes  as  jutit,  anil  with 
simple  princiides  of  natural  law. 

There  are  other  and  numerous  citations.  I  sliall  not,  as  they  are  in 
print  before  you,  take  the  trouble  to  pursue  them  i'urther.  It  will  be 
seen  that  Jurists,  ICnoJish,  American,  ami  indeed  all  -lurists  coiumr, 
not  merely  in  saying  that  the  i)riuciples  of  Justice,  of  morality,  of  right, 
are  the  foundations  of  the  law,  but  that  in  international  law,  which  etm 
be  no  otherwis(^  i)rescribed,  they  are  the  only  resort,  except  when,  in 
the  llrst  place,  there  is  a  Treaty  between  the  jtarties  which  settles  the 
(juestionfor  them,  or,  in  the  second  place,  there  is  an  established  usage 
or  custom  that  settles  it  generally. 

But  there  is  a  iiassage  from  Vattel,  which  I  will  ask  ]Mr.  Carter 
kindly  to  read  lor  me. 

3Ir.  ('autek. — It  is  his  i)reliminary  chai»ter  to  the  English  tr;insla- 
tion,  page  5(!,  .Air.  Chitty's  edition,  the  North  American  edition  of  1814. 

As  men  are  subject  to  the  laws  of  luiture — and  as  their  union  in  civil  society  can  not 
have  exeni|)te(l  them  from  the  oblijration  to  observe  those  laws,  since  by  that  unicni 
they  do  not  ceasi^  to  \w  men — tin;  entire  nation  whose  conunon  will  is  but  the  result 
of  the  united  wills  of  the  citizens,  rciuiains  subject  to  the  laws  of  nature  and  is 
bound  to  res])ect  them  in  all  her  i)roceedin;;s.  And  since  ri};lit  arises  from  oblif^a- 
tions,  and  as  wo  have  just  observed,  the  nation  iiossesses  also  the  same  rij^hts  which 
natnre  has  conferred  upon  nicTi  in  order  to  enable  thcni  to  ])erform  their  (liities.  Wo 
must  therefore  ai)ply  to  nations  the  rules  of  the  law  of  nature  in  order  to  discover 
what  these  oblifjations  are  and  what  tiieir  riy;hts.  (,!onse(|U(uit  ly,  the  law  of  nations 
is  originally  no  other  than  the  law  of  nature  apidied  to  nations.  ISut  as  the  a])p]i- 
cation  (d'  a  rule  cannot  be  just  and  reasoiiable  unless  it  i)e  madc^  in  a  manner  suit- 
able to  the  sul)Ject,  we  are  not  to  inia.uine  tlie  law  of  nations  is  in-ecisely  and  in  every 
ease  the  same  as  the  law  of  nature,  with  the  ditl'eieneo  only  of  the  subjects  to  which 
it  is  a|)itlied,  so  as  to  allow  of  (uir  substitutiiifr  nations  for  individuals.  A  si. .to 
or  civil  society  is  a  subject  very  flilVcrcnt  from  an  individual  of  the  human  race, 
from  which  circumstances,  piiisuant  to  the  law  of  nature  itself,  there  result  in  many 
cases  very  dilierent  oblijiations  and  rij^hts,  since  the  same  j;encral  ruht  ajiplied  to 
two  subjects  cannot  ])roduce  exactly  the  same  decision  when  the  subjects  are  dilier- 
ent; and  a  jiarticular  rule  which  is  perfectly  just  with  respect  to  one  subject  is  not 
ai)))licable  to  another  subject  of  a  (|uite  ditl'erent  natnre.  There  are  many  cases, 
therefore,  in  which  the  law  of  nature  does  not  decide  between  state  and  state  in  the 
sanu"  manner  as  it  could  between  man  and  man.  Wo  must,  therefore  know  how  to 
aci'ommodato  the  appli<ati(iii  of  it  to  ditferent  sulijeets;  and  it  is  tln^  art  of  thus 
aiiplyinir  it  with  a  precision  founded  on  rijiiit  reason  that  renders  the  law  of  nations 
a  distinct  science.  We  call  that  the  Necessary  l^aw  of  Nations  which  consists  in 
the  application  of  the  law  of  nature  to  nations.     It  is  necessary,  because  nations  are 
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iiliso]iitfly  lioiiiid  to  obscrvn  it.  Tliis  l;i\v  ('(nitMins  tlu;  pi't'ocpts  ]ir('8LTili<Ml  liy  tlio 
law  (it  iiiitiir(!  Ill  stiitcH  oil  wlioiii  tinit  l;i\v  is  not  li'ss  oliliiiatory  than  on  iiidiviiliiiilH. 
Since  States  are  composed  of  men,  their  resolutions  arc  taktMi  hy  men  as  tlio  h'lw  of 
nature.  It  is  liindin^  on  all  men  umler  wliatcver  relations  they  act.  Tliis  is  tho 
law  which  (JrotiuH  and  tiioso  who  Collow  iiini  call  tho  internal  law  of  nations,  on 
account  of  its  heiiiH;  oldii^atory  on  nations  in  point  of  conscienco. 

iMr.  IMiELPS. — Witliout  refcniiifj  to  any  otiicr  iintlioiities  of  wliicli 
iiiaiiy  are  to  be  foniid  in  the  jciiited  arj;niiieiit  already  submitted,  I 
leave  it  with  this  eitatioii,  Avhieh  seems  to  me  instructive.  It  is  from 
the  Freneh  Code,  article  4  of  the  (Jivil  code. 

A  Judno  who  under  tho  jiretcnco  th;it  a  law  is  silent,  oh.scurc  or  iusuHiciont  i-  (v.  '■■  ■'- 
to  (leciilo  a  case  may  he  prosecuted  as  Iiein;;  guilty  of  a  (hMiial  of  justice. 

It  is  a  wi.^e  provision.  It  answers,  Sir,  tlie  (luestion  you  were  jjood 
enoufih  to  i>ut  to  me  yesterday,  whether  wliat  1  linve  as.serted  in  respect 
of  intonational  law  is  not  (Miually  true  oi'  iiinnicii)ai  law;  that  .'^o  loii.o; 
us  you  aie  witliin  the  domain  of  iminieii)al  law,  dcaliuo',  for  instance, 
with  the  question  of  pr(»])erty — so  lonj>'  as  you  are  askiiio'  ibi-  that  sort 
of  lelief  the  law  is  actcnstoiued  to  {jive,  it  is  enough  lor  you  to  siiow 
that  Justice  requires  it,  until  you  are  en(;ouiitei'cd  by  eitiier  a  ^t^atute 
or  Ji  ])rinciple  of  hiw  that  has  been  .'-ettled  to  the  contrary.  In  other 
words,  to  put  the  proi>osition  in  another  form,  the  only  way  in  a  Court 
of  -lustice,  ev<'n  in  municipal  law,  to  answer  tlie  nnin  wlio  demands  a 
rij-iit  that  is  within  the  juovince  of  law,  and  satislies  the  Court  that  it 
is  just,  is  to  show'  that  tlie  law  has  been  settled  otiierwise,  ui»on  some 
ground  that  restrains  the  haml  of  the  Court  from  doinj^'  what  it  other- 
wise would. 

Is^)w  I  conu'  back  to  this  ease.  I  ho])e  the  time  has  not  been  quite 
wast(d  in  considering''  this  i)rincii)lc.  t]iou,uli,  as  will  be  a])parent  from 
what  1  have  to  say,  it  may  not  be  necessary  to  invoke  it.  We  return  to 
the  subject  of  the  rij;ht  of  these  i)coi)h'  to  prosecute  the  business  that  it 
called  peia^iic  sealino;.  Of  course,  if  they  have  not  tiie  right  to  do  it, 
the  I'nited  States  luive  a  ri^ht  to  lyrotect  themselves  from  it.  TiuMi 
arises  the  (pu'stion  wliich  my  learned  friends,  with  the  in.oenuity  that 
comes  to  able  advocates  with  lou^;'  -'.xperieiice,  have  sought  to  dispose 
of  by  analysis.  "What  does  the  right  of  the  United  States  stand  on  ?" 
They  are  entitled  to  an  answer  to  that  (piestion.  We  are  here  on  our 
own  territory,  dealing  with  a  lace  of  animals  that  is  appurtenant  to  it; 
begotten  there,  born  there,  leared  there,  li\  ing  there  seven  months  in 
the  year,  protected  from  the  extermination  tlnit  has  overtaken  their 
species  in  every  other  sjjot  on  the  globe,  wlieie  they  ever  iidiabited, 
and  wliich  would  sjieedily  overtake  them  here  if  we  were  to  relax  the 
reins  of  (lovernment.  One  year  after  the  United  States  took  possession, 
that  is  to  say  alter  they  ac(|uired  title  and  bel'oie  the  necessary  legisla- 
tion could  be  had  and  arrangenu'iits  made  to  ])olice  these  Islands,  an 
('uormous  number  of  .seals,  some  L'OO.dOO  were  destroyed  <m  the  Islands 
by  })oachers.  That  late  would  overtake  them  all  'inmediately,  if  not 
l)rotecte<l. 

We  have  built  up  a  valuable  industry;  we  have  introduced  upon 
those  Islands  a  civilization,  an  account  of  which  you  will  find  in  the 
American  Case,  illusnaled  by  some  comparative  i)hotographs  showing 
the  manner  in  which  the  mUives  used  to  live  and  the  nninner  in  whicli 
they  live  now, — the  Schools,  the  ('hurehes,  the  cleanliness,  the  order, 
the  Christianity  that  has  sn]»erseded  the  old  barbarism;  and  some  of 
them,  as  I  an>  reminded,  have  piopi^rty  ami  deposits  in  Uanka.  That 
is  what  has  been  broug]it  about  for  them,  the  United  States  deriving  a 
large  revenue,  the  woild  getting  the  beucllt  of  this  i)roduct,  all  whicli 
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must  be  lost,  it  the  seal  raee  is  to  be  destroyed.  That  is  our  claim;  and 
it  is  tlie  claim  not  of  iiidiv  idiials,  as  I  shall  have  occasion  to  aay  more 
distinctly  lierealter,  but  of  the  I'nited  States  (iovernment,  whose  land 
and  industry  and  income  this  is,  under  whose  law  and  under  the  super- 
vision of  whose  otlicers  this  business  is  carried  on.  It  is  a  jtossession 
that  the  law  will  protect;  an  industry,  an  interest,  a  ri^lit,  that  the 
law  of  the  world  protects,  unless  it  is  assailed  by  somebody  who  has  a 
better  rijilit. 

My  learned  friends  j;(i  into  a  liiu'  spun  arj^ument.  They  ask.  ''what 
is  y<»ur  i>roi)erly  .'  Is  it  in  the  particular  seal,  that  yon  may  follow  all 
over  the  world  .'  Is  it  in  the  herd.'  Can  you  have  a  i»i'opeity  in  the 
herd,  if  you  have  not  a  property  in  every  one?  What  is  its  exact 
nature, — how  do  you  deline  it  .'"' 

i\Iy  friends  who  are  so  adversetofi'oinfj'down  totlie  foiiudation  of  things 
in  another  ])art  of  the  case,  are  xcry  anxious  to  jict  t(t  the  extreme 
foundation  in  this  case.  What  is  the  remote  analysis?  There  is  not  a 
claim  of  »r()i)erty  in  the  world  but  to  the  mind  shallow  enough  to  be 
open  to  \iiat  sort  of  intluence,  can  be  reduced  to  the  jtoint  of  ridicule 
by  that  juocess  ol  reasoning;'.  Human  rijihtsarenot  dealt  with  in  that 
way,  I  respe<'tfully  submit,  in  Courts  of  .lustice,or  in  the  estimation  of 
wise  men.  Our  rij;ht  is  derived  from  all  the  facts  and  circumstances 
of  the  case.  They  result  in  wliat  is  jiroix-rly  defined  as  "]Hdperty". 
What  is  the  meaniiinof  the  term  "i)ro])erty  ?"  It  is  a  word  of  the  widest 
sifjnilication — of  the  most  fjeneral  application;  it  applies  toevery  inter- 
est in  every  thiiifi'  that  is  capable  of  appropriation  and  is  valuable, 
which  is  reeoj^iiized  by  law.  It  may  be  corporeal;  it  may  be  incorpo- 
real. It  may  be  capable  of  manual  possession  ;  it  may  be  incapable.  It 
may  be  a  rijilit;  nothiii<;  but  a  riiiht.  It  maybe  an  interest,  nothinj;' 
but  an  interest.  'J'lie  man  who  umlertakes  tt*  deline  the  term  "i)roi)- 
erty'',  has  a  lonj;'  way  to  go,  and  many  tliiiiii^s  to  consider.  1  have  prop- 
erty by  the  law  of  Kn^land,  and  by  the  law  of  one  of  the  States  of 
America — thouj^h  the  general  law  of  America  is  dilVerent — in  the  lij;ht 
and  in  the  air;  I  have  a  rij;ht  in  it,  that  the  law  will  defend  and  protect. 
In  the  very  liylit  and  air  of  Heaven  I  have  a  i)ro])erty  interest;  and 
my  nei;;hbour  cannot  on  his  own  land,  where  he  has  a  rij;lit  to  do  every- 
thing' that  a  man  may  do  lawfully,  build  a  wall  that  shuts  them  out.  I 
have  a  rijjfht  of  way  across  my  neighbour's  land;  perhai)s  limited  to  the 
right  to  walkover  it;  i)erliaps  to  use  it  at  a  particular  season  of  the 
year  only,  or  for  a  particular  purpose  only — limited  in  a  thousand  ways, 
or  generally  for  all  ])ii  noses.  I  cannot  take  i)ossessioii  of  the  land; 
I  cannot  set  foot  on  it  U>.  any  other  pur])ose,  but  I  may  walk  over  it,  or 
I  may  walk  over  it  to  a  particular  wood  or  to  a  paiticular  ice])ond  ?  Is 
not  that  pio[)erty?  I  have  a  claim  uixui  a  man  for  damages  for  money 
under  a  contract.  Is  it  not  ])roperty  ?  Now  when  you  ask  us  to  deline 
with  a  remote  analysis  the  ])recise  nature  in  the  last  resort  of  thejirop- 
erty  interest  that  accrues  to  a  nation  in  wild  animals  of  this  sort  under 
just  such  circumstances  as  are  disclosed  in  this  case,  from  whi(;li  a  valu- 
able and  civilizing  industry  has  arisen  and  is  carried  on  for  the  benefit 
of  the  nation,  and  of  the  world  at  huge  as  far  as  the  production  is  valu- 
able to  human  use — when  my  iViends  ask  us  to  define  lor  them  what 
that  i)roi)erty  right  or  interest  is,  I  have  a  right  to  say,  with  great 
res])ect:  "'Define  it  yourselves;  that  is  not  our  business:  It  is  our  busi- 
ness to  assert  it;  to  show  that  by  universal  law  it  is  recognized  and 
protected,  and  that  it  must  be  recognized  and  protected  unless  such 
product  is  to  perish  oft'  the  face  of  the  earth." 
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Tliiit  isall  we  liiivc  todo.  ruisiic  itsaiialysis  f'oryotirsclvcs;  cliiiston 
it  for  yoiiisclvcs  if  it  is  iiccL'ssary.  It  is  a  proix'rty  iiiti't'cst — a  pioin-rty 
rijjlit — ('xteiidiii;;-,  as  far  as  tlic  hciu'licial  cliaracter  ol"  it  cxtcndH,  rccoiv- 
\i\iX  all  the  proti'clion  that  it  is  iicccssaiy  to  receive.  I  ini<;ht  deeliiie  thin 
discussion  alt(»f;('tliei',  hut  I  shall  tiot.  I  am  f^'oiiif:'  to  puisne  it  to  some 
extent  lest  il  l)e  said  that  we  are  assertinji  a  rij^ht  that  we  are  afraid 
to  altemj)t  to  analyse.  I'lUt  1  premise  what  I  have  to  say  upon  that 
point  by  the  resix'ctl'id  assertion  that  I  am  called  upon  to  ilo  no  such 
thin};';  that  the  princijyles  of  law  wc;  contend  tor  are  established,  are 
rec(»_iL;iiized  by  usa.i;e  all  over  the  world,  nnder  which  every  i>ro[»erty  of 
this  sort  in  the  world  is  held  to  day,  and  by  th(^  assent  of  all  numkiud 
has  been  acknowledj^ed  and  juotccted  everywhere.  That  is  the  j-round 
upon  which  we  stand;  let  those  who  assail  it  show  that  it  is  a  i)art  of 
the  Just  freedom  of  the  sea  that  they  may  come  and  exterminate  this 
property. 

Now,  Sir,  ]vt  us  j>'()  a  little  furthei'.  Suppose  we  consider  what  this 
claim  of  property  does  exactly  stand  \\]Hn\ '!  There  are  some  prelimi- 
miry  remarks  that  should  be  made  about  that,  as  it  seems  to  me.  The 
lirst  is,  that  the  rules  of  ])ropcrty  extend  as  comi)letely  to  wild  animals 
nnder  projjcr  circumstances — ix'rhaps  I  should  say  valuable  wild  ani- 
mals not  noxious — as  they  do  to  any  other  ])roperty  in  the  world. 
AVhere  it  is  said  that  this  kind  of  property  is  (pialitied,  it  is  meant  that 
it  is  (lualilied  only  because  it  is  liable  to  cease  without  the  act  of  the 
owner.  No  rijihtof  projierty  except  in  wild  animals  ceases  without  the 
act  of  the  owner.  Its  forfeiture  to  the  i)ublic  law  of  the  country  is  no 
exception,  be(!ause  that  depends  on  the  owiicr's  act.  The  i)roperty  in 
wild  animals  of  this  sort  may  cease  by  the  animals  rejiaininj^  their  wild 
state  and  forsakin<>'  their  ])roi)rietor.  That  is  what  is  meant,  and  all 
that  is  meant,  when  it  is  said  that  it  is  'Miualitied." 

Then  a  riylit  of  i)roperty,  my  learned  fricml  the  Attorney  General 
says,  must  always  have  its  root  in  municipal  law.  That  is  true,  iu 
respect  to  individual  i>roperty.  No  man  can  ])ossibly  have  any  proi)erty 
lif^ht  or  interest  of  any  descrij)tion  that  is  not  _i>iven  to  him  by  the 
numicipal  law  nndc  which  he  lives,  or  nnder  which  the  property  that 
he  claims  is  controllt d.  If  he  has  yot  it  rightly,  it  is  derived  under 
some  nnndcipal  law — the  law  of  his  domicile,  the  law  of  the  situs,  the 
law  of  the  ]»lac(>  of  c(»ntract.  15ut  how  is  it  with  a  (Jovernnient?  The 
(-rovernment  creates  the  municipal  law;  it  is  not  the  subject  of  it,  except 
to  the  limited  extent  in  which  it  may  deal,  as  an  individual  mij;ht,  when 
he  buys  a  i)articulai'  i)iece  of  ]»roperty;  but  as  a  <;eneral  pro]  jsition 
(lovernment  does  not  derive  its  title  from  innnicii)al  law — it  derives  its 
title  from  assertion  and  possession,  unless  that  assertion  and  posses- 
sion controveits  the  rij^hts  of  some  other  nation.  A  (Jovc^rnment  takes 
])ossession;  it  asserts  that  it  has  a  title.  That  makes  a  title,  unless,  iu 
making  that  assertion,  and  takin,i>'  that  ])ossession,  it  infiin;nes  the  rij-ht 
of  another  nation.  It  is  u])on  that,  the  whole  theory  of  discovery  and 
occupation  dejiends.  1  may  not  .u'o  into  some  sea  and  lind  an  undiscov- 
ered island,  and  take  possession  of  it  as  my  property.  ^Vly  Government 
can,  and  all  the  land  in  the  woild  is  held  by  the  .liovernnients  that 
possess  and  control  it  under  Just  that  title — by  occui)ation  or  discovery, 
or  by  succession  to  those  who  did  occupy  and  discover.  It  is  assertion 
and  possession,  I  rejieat,  that  j^ives  a  title  to  a  (Jovernment,  uidess  it 
transgresses  the  rights  of  others  who  alone  can  com])lain.  How  came 
we  by  the  Pribilof  islands  ?  K'ussia  discovered  them,  occupied  them, 
kept  them,  and  asserted  the  title  to  which  they  had  uo  other  claim  but 
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prior  discovery,  and  transferied  it  to  the  United  States.  We  stand 
upon  their  title.  The  seals  are  iippin tenant  to  it,  and  that  (Jovern- 
jnent  had  taken  jjosscssion  and  I'onndcd  this  industry  and  set  all  this 
machinery  in  motion, — had  sent  their  crui/.crs  there  to  i)rotect  it,  and 
their  aji:ents  to  carry  it  on,  and  to  save  and  i)reserve  animals  that  would 
have  disappeared  loiiy  before  any  of  us  were  troubled  with  le;;al  ques- 
tions, if  it  had  not  been  for  that  interposition. 

There  is  am^tlier  su;;j;estion  before  I  come  to  the  i)i'eeise consideration 
of  this  (piestion  of  property.  <J\-er  all  wild  animals — 1  mean  all  usefid 
wild  animals — every  (JoNcrnment  lias  tiie  primary  ri^ht  of  control. 
Not  the  proi)erty;  it  does  not  own  that.  It  does  in  this  ease,  but  not 
always.  The  (io\ernment  does  not  own  the  i)artrid}ie  on  my  land;  if 
it  is  killed  i7  does  not  behiiig  to  the  (Government,  but  the  rij^ht  of  com- 
plete control  does,  so  that  thedovernment  lias  a  v\ix\\t  to  say  to  me,  and 
does  say  everywhere  to  its  subjects,  Vou  sliall  not  slay  the  ])artridj;e 
on  your  own  land  that  is  necessary  Ibr  your  food,  e\c<'pt  at  a  certain 
l)eriod  of  the  year,  in  a  certain  way,  under  certain  restrictions,  ])eihaps 
by  takinj;  out  a  certain  license.  It  may  sxo  further  and  say.  You  shall 
not  kill  it  for  a  series  of  years  if  it  is  deemed  necessary  for  the  i^eneral 
preservation  of  these  animals,  which  with  theii'  cajtaeity  to  uo  from  «»no 
proprietor  to  another  never  can  be  made  the  absolute  property  that 
domestie  animals  are.  The  theory  of  ])rotectin<4',  for  the  benelit  of 
mankind  these  animals.is  carried  so  far  thai  every  (iovernment  assumes 
without  dispute,  the  ])rimary  and  ])rior  riyht  of  contiol,  i^veii  over  the 
owner  on  whose  land  the  bird  or  aninnd  is,  wlnle  it  is  there.  And  that 
is  a  proposition  that  is  no  louj^er  open  to  any  dispute. 

Now,  the  claim  of  property,  J  say  apiin,  which  is  assailed  by  the 
pelaftie  sealer,  is  a  claim  by  the  (iovernment  of  the  United  States;  and 
it  will  be  seen,  1  think,  before  I  am  throujih  that  that  may  make  an 
important  difference — that  a  (iovernment  has  certain  riiihts  auainst 
conduct  on  the  hi,<;h  soas  whic'i  an  individual  would  not  have — that  a 
Government  may  be  entitled  to  protection  in  the  ownershii)  of  such  an 
industry  as  this,  when  if  it  were  ndiie,  1  mi,nht  not  be. 

lieturninf;'  then  to  the  question  of  ])i'operty,  let  us  first  ref>ard  it  in 
tlie  lifi'ht  of  the  rules  of  the  municipal  law  that  ])ievails  between  indi- 
viduals where  no  ftovcrnmental  ri.ylit  is  involved.  Where  a  wild  ani- 
mal, valuable  to  man,  is  so  far  restrained — Ijiouyht  under  the  custody 
and  the  control  of  the  pro])rietor  of  the  land — tliat  it  has  what  has  been 
called  the  animus  n'nrtciuU,  which  briii<>s  it  constantly  back  wherever 
it  ji'oes,  to  the  place  Avhere  it  leceives  protection  and  care,  it  becomes 
the  pro])erty  of  the,  jji'oprietor  until  the  aiiiiinis  rcrcrtcmli  is  lost.  That 
])roposiri()U  is  not  (lisi)uted  as  a  .licneral  proi»ositioii.  The  numerous 
illustrations  of  it  found  in  the  law  books  are  not  dis]»uted;  they  cannot 
be.  All  those  have  been  <>()ne  over, — the  ri^ht  in  the  bees,  in  the  swans, 
in  the  pi*jeons,  in  the  (b'er,  and  so  on — all  those  cases  which  have  arisen 
have  hail  the  .general  principle  particularly  applied  to  them.  There  are 
valuable  animals  found  on  a  ])roi)rietor's  land,  t(»  wh.ich  those  ])riiiciples 
have  been  held  not  ai)plicable,  and  to  which  I  shall  allude;  but  the 
general  principle  and  the  application  of  it  to  all  those  animals  that  have 
been  the  subject  of  precise  iejual  decision  is  not  disputed.  1  need  not 
go  over  that  fjround  ajjain.  It  need  not  have  been  j^one  over  at  all;  it 
is  very  familiar  of  course  to  every  member  of  the  Court. 

Then  what  is  the  disputed  Where  are  we  at  issue?  Ton  have  had 
on  that  side  from  my  learned  friend  Sir  IJiciiard  Webster,  what  Courts 
always  have  from  him  on  every  question,  the  very  best  argument  that 
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cat!  !)('  iiiailc.  He  lias  addressed  liiiii^elt'to  it  in  an  exhaustive  matiner. 
Jle  saw  with  iHrfcct  acuteiiess  what  Ihe  point  was;  and  you  liave  tlio 
Hatislaetion  of  knowin";'  that  you  Iiave  Iieaid  e\'eiy  word  tliat  can  1)0 
usefully  said  on  tliat  side  of  the  case.  So  that  in  dcalin,;;  with  that 
arnuineut  we  are  dealiui;' with  tlu;  whole.  They  admit  the  piinciple. 
They  admit  every  illustration  which  lias  been  established  by  pidieial 
decision;  but  they  say  it  does  ]i(»t  apply  to  the  seals.  To  all  tliese  other 
aniiiials,  but  not  to  the  seals.  Js  Ihi'ie  any  law  to  the  coutiary?  Oh, 
no.  The  (juestion  never  came  up  as  tofur  seals  bef(M'e.  The  at  t<'uipted 
application  <tf  that  lule  to  the  fur  seal  is  new.  There  is  no  decision  on 
that  subject.  Tlicn  you  have  to  resort  to  the  principle  on  which  those 
decisions  deixMid;  and  my  friend  has  undertaken — and  he  succeeded  so 
far  as  an\body  can  succi-ed,  1  am  sure — to  i)oint  out  what  is  the  dis- 
tinction which  would  include  the  other  animals  to  which  this  rule  has 
been  applied,  and  excdude  the  seals. 

This  whoh'  case  turns  upon  that  distinction — niion  that  precise  point, 
Avhether  there  are  dilfereiices  in  the  condition  of  the  fur  seal  under  the 
ciicumstances  of  this  ease,  and  the  condition  of  t  liose  other  animals  in 
respect  to  wiiiidi  the  riiiht  of  proi)erty  is  not  denied.  Let  us  see  in  the 
first  |)laco  exactly  what  ar(>  the  facts  on  which  we  claim  that  the  seals 
are  within  that  general  rule;  and  then  let  us  s«>e  on  what  points  of  dif- 
ference,  if  any,  it  is  claimed  or  may  be  claimed  that  they  are  not  within 
the  rule.  Let  us  deal  with  tin'  subject  iairly  on  both  sides.  l>'airly 
my  learned  friend  has  dealt  with  it.  certainly,  and  lairly  I  shall  try  to 
deal  with  it. 

'J'liese  animals,  as  I  have  said,  are  bcfi'otten,  born  and  reared  on  this 
land,  and  have  been,  since  tlu^  lirst  knowlcdii'e  of  mankind  in  respect  to 
them.  Jt  is  not  merely  a  ]>lace  to  which  tli(\v  can  j^'o,  as  in  tiie  case  of 
other  animals  that  have  the  (niimn.s  rcrcrlrndi.  It  is  ])robably — not 
certainly,  but  probably — the  only  place.  Some  land  of  this  description 
is  absolutely  indispensable.  They  are  amphiliious.  They  cannot  ju'op- 
aji'ate  or  breed  or  rear  their  younn"  but  upon  the  land.  The  youiifjc^onhl 
not  be  born  elsewhere.  They  could  not  live  if  they  were  born  elsewhere 
than  njMui  the  land.  For  seven  months  in  the  year  they  remain  there, — 
1  do  not  mean  every  individual  of  the  herd,  but  from  tln^  time  the  herd 
begin  to  arrive  until  they  fi'ct  Ihrtuiyli  ,ii'(»iiiSii\vay  is  about  seven  months; 
sometimes  longer,  according  to  the  testimony.  They  would  not  go  away 
at  all  if  the  winter  was  mild  enough,  'i'hat  seems  to  be  generally  agreed. 
Jt  is  the  inclemency  of  the  (dimate — the  iiKdemency  of  any  climate  that 
in  the  summer  alt^)rds  (pialities  necu'ssary  to  theii'  existence  and  their 
])ropagation,  that  obliges  them  to  move  tor  the  winter.  There  they  are 
submitted  so  com])letely  to  thecoiitrid  of  man  that  tlii'ie  is  nothing  that 
can  be  done  to  an  animal  that  we  could  not  do  to  every  one  of  tin. se.  if 
it  was  of  any  use.  AVe  can  shut  them  uj);  inclose  them;  brand  them; 
mark  tlu'in — we  can  do  anything  Mith  them.  They  are  comiih'tely 
Avithin  our  control.  There  they  derive  tlu^  ]>i()tectioii  without  whicii 
they  would  cease  to  exist,  through  the  forbeaiance,  tiie  judicious,  intel- 
ligent forbearance  taught  by  experience.  The  Kussians  did  not  have 
it  in  the  lirst  place.  They  used  to  kill  the  seals  indisiiiininately ;  but 
as  early  as  ISJT — perhajis  earlier  than  that,  but  certainly  as  early  as 
1S17 — they  found  <mt  that  indiscriminate  killing  meant  extermination; 
that  they  must  save  the  females:  and  then  they  introduccil  the  ])raetice 
of  selected  killing  by  wlii(di  only  tlu^  males  of  a  certain  age  ari'  taken, 
and  only  a  certain  restricted  number;  and  that  has  continued  down  to 
the  present  time. 
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Tli()S(^  iii'c  the  (•iiciiiiistaiH't's  iiixiii  wliicli  we  say  tliat  tlii-<  aniiniil  is 
brftiij^lif  iiioie  fully  within  the  rciisoi,.-.  wliirli  nro  iissif^-iicd  Ity  coiirts  of 
justice  for  tli<'  estahlislimciit  of  tliis  ^ciicial  rule  and  I  lu'  aitplicatioii  of 
it  to  otlior  animals,  tlnm  any  oilier  animal  t  liat  1ms  been  tlie  sni>i(M't  of 
jtnlicial  consideration,  lleio  is  an  aninml  of  a  lii^li  dcfiiee  of  intelli- 
gence, an  aninml  to  wlioni  this  land.  <tr  sonn'  land  wiiicli  is  like  it,  is 
absolutely  essential.  '1'\h'  ((iiinnis  rtrerltii<li  is  not  «»idy  in-rlect,  but  it 
is  constant  and  it  is  undistnilx'd. 

Senator  .M(»i;(;an. —  .Mr.  I'heli»s,  in  speaUinj;'  of  some  other  land  Just 
like  this  to  which  the  seal  may  resort  for  their  summer  habitat,  is  tliere 
any  cvitleiicc  in  this  case  to  show  that  any  tiaee  has  been  found  else- 
where in  I'ehriufj  Sea  than  on  these  islands  that  they  have  ever  had 
such  a  home? 

"Slv.  I'llEr.i'S. — I  was  about  to  renmrk  upon  that,  sir.  It  is  a  sutr};<'s- 
tion  that  comes  very  naturally  to  mind  in  considering'  this.  In  all  the 
exhaustive  evidence  in  this  cas(!,  in  all  the  discoveries  of  tlu^  Ibitish 
Comndssioners — and  it  is  pretty  safe  to  assunn'  tliat  anything  that  <'au 
be  dis(;overed  on  their  side  they  have  Ibnnd,  there  is  not  tln^  shadow  of 
SI  sug^i'estion  that  a  fur-seal  in  the  I>elnin<i'  Sea  ever  hauled  out,  as  the 
])hrase  is,  ever  went  ashore  <tii  any  s])ot  except  the  I'ribilof  Islands  ami 
theCommauder  Islands.  I  do  iH)t  speak  of  {he.lapan  Islands,  of  course. 
AVe  are  speakiny-  of  these  waters.  Whether  if  tin;  I'lnted  States  were 
to  ])laiit  batteries  on  the  I'ribilofs,  open  lircMiiton  the  herd  of  seals  when 
they  came  there  in  the  sprin.u',  drisc  them  olV.  and  absolutely  ]trcvent 
their  landiufj'  there — whether  they  would  fiather  themselves  to;;et her 
and  seek  fresh  fields  and  pastures  new  somewhere  else,  is  a  <piestion 
tlmt  inibody  can  answer.     It  is  purely  and  oidy  a  matter  of  conjecture. 

To  be<>in  with,  there  would  be  no  youn.i;'  that  year.  The  yiuui};' would 
all  i)erish.  There  would  be  no  youn,i>'  tiie  next  year  because  no  itidi>a- 
jjation  could  take  ])lace.  Then  what  would  !)■  come  of  these  repelled 
aidnnds  not  killed  but  driven  away.'  No  man  knows.  It  is  km)wn 
that  they  must  have  some  land  like  this,  posse^sinj^  its  (pndities,  its 
moisture,  its  cloud,  its  particular  tbi-nmtion.  It  is  not  for  nu'  to  say 
that  there  is  not  in  the  world  any  other  such  land,  except  the  Com- 
nninder  and  the  Kurile  Islands.  They  have  brou,i;ht,  (which  I  shall 
allude  to  in  another  connection,)  the  evidence  of  sonu!  conjecture  by 
persons  mor(^  or  less  (pmlilied  to  exju'ess  conjecture— some  of  them 
l)retty  well  qnalilieil,  others  less  so — to  sliow  that  if  we  did  not  care 
tor  these  aninuds,  if  we  allowed  them  to  be  disturbed,  if  we  interfered 
with  them  too  much,  if  they  were  re]»ell'd,  they  would  j^o  to  the  Com- 
mamler  Islands,  or  they  would  fjo  somewhere  else.  rerhai)S  they 
would;  for  they  must  jio  somewhere  (U'  perish. 

^'ow,  Avhat  is  the  distinction  on  which  it  is  said  by  my  learned  friends 
that  the  seals  are  diH'erent  Irom  all  these  other  aidnmis  held  to  be  the 
subjectof  pro]»erty?  The  hiw  never  has  been  applied  to  this  ])articular 
aninnd,  under  these  i)articular  circumstances.  It  is  a  new  (|uestion,  as 
far  as  the  ai)plication  is  concerned.  The  princii)le  is  asold  as  liracton, 
and  IJlackstone,  and  the  Itoman  law.  '("he  api)lication  of  it  to  this 
particular  aninnd  is  new,  simply  because  acase  has  not  occurred  betbre. 
What  is  the  distinction  between  them?  If  the  seals  Hew  lhi'ouf;h  the 
air  instead  of  swimnn'nji';  if  these  islands  were  oidy  a  ])eninsula  and 
they  ran  as  the  deer  do,  would  that  make  a  dill'erence?  Jf  the  bees  on 
the  other  hand,  swam  when  they  went  abroad  after  honey,  or  the  deer 
llew^,  would  the  law  be  ehanycd'?  If  the  wild  swans  travelh'd  on  foot 
and  the  wild  yeesc,  would  the  law  cease  to  be  what  it  is  now?    Would 
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coui'tH  ofiustico  say,  "\V<^  pnttoctt-d  tlic  l»(>os  while  tlicy  tlrw.  now 
tliiit  tlicy  swim  tln'y  liavo  censed  to  he  itroteeted.  We  piolected  the 
deei'  wliih^  it  inn.  now  that  it  Hies — tiiat  is  the  end  of  it."  Why  yon 
(•annot  eonsicUM-  tliat  seriously.  It  (hies  imt  depend  on  lliose  dilfeienees. 
Some  of  thesis  animals  lly;  some  of  tliem  inn;  sonm  of  tliein  swim, 
some  of  them  stay;  and  they  are  all  niidei'  the  protectioji  of  the  prin- 
cijile  of  law. 

'•  Well,  hilt"  says  my  learned  fiiend,  "there  is  not  any  ease  in  which 
the  animal  has  not  been  conliiied.  \o\\  ha\('  bees;  yoii  put  them  in  a 
liive.  Von  have  piteous;  yon  ])iit  them  in  a  dovecote.  Von  have 
swans;  yon  ])nt  them  in  an  emdosed  i)ond.  Yon  have  deer;  yon  put 
them  in  a  jtark."  Why?  ISocanse  that  is  wliat  tlie  necessities  of  their 
life  reiniire.  That  is  wlial  is  ajipropi  iate  to  them.  Is  there  any  dilli- 
cnlty  in  onr  eiiclosinin'  these  animals  alter  they  };et  there  in  .Iiine?  Is 
there  any  dillicnlty  in  the  United  States  runniiiji'  a  fence  around  tin; 
whole,  and  shitliiiiij  Iheni  in?  Not  the  slij;htest.  Ihil  yon  see  what 
would  hecoiiie  of  the  animals.  We  slionid  have  to  leave  the  j;ateopen 
for  them  to  jun  out  into  t  lie  sea,  or  else  (hat  would  lie  only  another  mode 
of  destroy  in  ji'  them.  Is  there  any  (lilhcnlly  about  imttiii^  everyone 
into  an  enclosure?  It  is  -.i  v,,\\v  (piestion  of  expense.  \V(^  conid  build 
one  bi}f  enonj^h  to  hold  them  all;  or,  as  1  said,  we  can  brand  them. 
Now  it  is  very  evi(h'iit  that  this  distiiicti»m  will  not  «lo.  Voii  riiist 
tind  somethiiiji-  better  than  that.  If  my  learned  friends  an'  riylit  in 
sayiiij;'  that  the  seals  are  outside  the  rule  and  tlu'  other  animals  are 
within  it,  you  must  (iiid  some  better  reason.  ''Oh,  but"  says  my 
leariie<l  friend,  Sir  IJichard,  "did  yon  ever  lind  a  case  of  an  a])i»licati()n 
of  it  to  the  mijiiat(»ry  animals."  There  is  a  distinction — the  mij^ratory 
animals.  What  is  a  iiii;irat()ry  animal,  pray?  It  is  an  animal  that 
jjocs  away  and  comes  back  a^aiii,  is  it  not  ?  Is  there  any  other  deliiii- 
tion  to  the  word.  Whether  he  {joes  once  a  week  or  once  in  three 
months,  or  once  in  six  numtlis;  whether  he  stays  twenty-four  hours  or 
tliree  months  or  live  siionths;  does  tiiat  touch  the  ininciple?  If 
there  is  nr  case  in  the  books  of  a  mij^ratory  animal,  it  is  because  it  has 
not  arisen.  Have  you  jnot  a  case  where  it  is  held  that  it  would  not 
ajijily  to  a  niij.ratory  animal?  J)o  you  li.id  in  the  learned  opinions  of 
tliese  Judjies  wi.om  we  have  been  reviewinii',  anything  to  show  that  tliey 
would  not  have  apjilied  them  to  the  animal,  if  it  had  been  migratory; 
anything  to  sii.yw  that  the  reason  of  the  rule,  the  principle,  does  not 
touch  the  migratory  animal?  When  you  say  migratory  in  distinction 
to  an  animal  that  you  would  say  was  not  niigrat'iry,  the  ditt'erence 
between  the  seal  and  the  bee,  yon  speak  only  of  the  absence  being 
periodi(;al,  and  longer  continued.  Vou  do  not  touch  either  the  certainty 
of  return,  the  value  of  the  industry,  the  husbandry  on  which  it  is 
founded,  the  care  and  protection  that  is  given — you  do  not  tcmch  any- 
thing that  alVects  the  ])riiiciple.  These  animals  do  not  go  as  far  as  the 
carrier  pigeon  goes.  AVas  it  ever  lieard  that  you  may  have  property  in 
the  tame  jiigeons  that  never  go  more  than  a  mile  or  two  from  home; 
but  the  carrier  ])igeon  that  crosses  the  sea  and  goes  to  another  conti- 
nent and  comes  back  again,  you  cannot  have  any  ])ioperty  in  him  ?  J)id 
any  judge  ever  venture  upon  any  such  absurdity  as  that"?  Then  if 
the  (listance  does  not  make  any  (lidereiice,  does  the  fre(|uency  of  tlie 
journey  make  any  ditl'ereiice,  or  does  the  period  of  time,  so  long  as  the 
aniinuti  rcvcrtcmU  remains  complete?  The  length  of  absence  may  be 
very  important  evidence  indeed  on  the  question  whether  there  is  an 
animus  rcvertcndi;  but  when  that  is  not  questioned,  when  it  cannot  be 
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(lupstionod;  wlicn  evt'iy  sii);;lt'  lact  tliiit  ;;ivi'.s  rise  to  lliis  lulc  (»f  law 
and  tliat  t'nablt's  it  t(»  l»e  iipplird  to  tliosc  animals  ;i|)pli«'s  to  tlicsc, 
»'X('('pt  tlic  distance  to  wliirli  tin'.v  iii:i>-  ;;o  or  nniy  not.  or  t  lie  time  wlicii 
tliey  arc  j^onc,  aItii()M,iili  t  licir  rctiini  is  alisolnidy  ccitain  and  periodic, 
canyon  ])n'dicate  any  dilVeicnce  in  tiu*  jtiinciple.'  (Jan  you  say  tiiat 
the  l)ees,  tor  instance,  it  it,  was  the  habit  of  tlic  animals  to  j;o  away  in 
November  for  ")(>()  miles  and  come  Itack  witii  an  nnciiin;;  certainty  necr- 
essaiy  to  their  life  to  the  sam(^  control  the  in>xt  April — do  y(»u  say  the 
rule  of  law  that  used  to  apply  to  them  is  }ioiie'.'  If  i  had  a  liixc  of 
bees,  Sir,  sonni  newly  discovered  aidmal.  dilfcrent  from  lormer  bees  who 
made  tlieir  honey  in  tiiat  way,  who  went  t<»  tiie  southern  States  wliero 
the  roses  bloom  in  tlu^  winter,  and  came  back  laden  with  llie  material 
for  their  honey  in  A))ril  to  the  home  that  was  necessiiry  to  their  existence, 
viitli  an  absolute  and  unerrini;  certainty,  1  ask  wheiher  the  projierty  I 
have  in  the  ordinary  bees  in  my  other  hives  would  be  lost  in  them  J 

The  Tribuiml  here  adjourned  for  a  short  tinu'. 

'J'he  IMm:sii>knt. — Mv.  rhcljt.s  we  are  ready  to  hear  you. 

I\Ir.  I'llKi.PS. — I  think,  Sir,  I  nmy  disnnss  thedistimtion  that  is  sought 
to  be  drawn  between  the  seals  ami  tiie  other  animids  in  respecit  of  wldcli 
jmtperty  is  predicted  by  th(i  Connuon  liaw,  on  tlie  score  of  s«';ils  beinj^' 
inij:ratory.  Now  says  my  learned  friend,  tiie  (OiiniUK  rwcrtt  udi  does  not 
create  property — it  only  continues  it ;  it  must  have  another  ori;;in  besides 
animus  rcvvrtvnili.  Well,  if  1  understand  him  correctly,  I  a.i^ree  with 
him.  I  do  not  say  with  rejiard  to  wild  <lucks,  for  instance,  tliat  return 
by  their  instinct  to  the  water  adioinin<i'  my  i»roperty,  that  iiiso  fafto, 
and  if  that  were  all,  that  makes  them  my  i>ro|)eriy. 

If  my  friend  means  that  there  must  be  based  up(Ui  this  (tiiimiis  ra-cr- 
icndi  or  in  coniu'ction  with  it  such  a  ]>ossession  or  contact  witii  the  ani- 
iUal  as  enables  me  to  niak(^  him  the  foundation  of  a  useful  iind  valuable 
industry,  then  1  ajireeAvith  liim.  AVe  are  not  at  issue  upon  that  point. 
But  what  is  ])o»!session  ?  He  says  theaninial  must  l»e  contined.  What 
is  (confinement?  Js  it  anythinju  but  the  |)os;ession,  the  control,  the 
conlinement,  which  the  habits  of  the  aninnd  admit  of  consistently  with 
his  life  and  liis  preservation  and  usefulness'.'  Is  not  that  possessi<m? 
iMany  attem])ts  have  been  made,  as  all  lawyers  know,  to  (b'tine  the  term 
"possession"'  as  ai)plie(l  to  i)roperty.  Is'one  was  ever  successful.  If 
there  is  a  ternj  that  is  dillicult  to  detiiie  in  words,  it  is  the  word  "]>os- 
session"  as  ai)plied  to  i)roperty,  because  the  nature  of  the  jjossession, 
the  (duiracter  of  it,  and  the  means  of  it,  are  Just  as  various  as  the  kinds 
of  property  that  are  found  in  the  worhl.  Possession  of  real  estate — 
what  is  it? — One  might  suppos(c  that  there  you  would  be  aide  to  state 
what  is  possession.  But  tl'.e  moment  you  undertake  to  deline  it  you 
Iind  that  it  depeiuls  upon  the  imture  of  the  land.  Is  it  a  house  in  a. 
city  like  this,  or  is  it  a  wild  lot  upon  the  mountains?  Both  arc  real 
estate.  Both  are  governed  by  ])recisely  the  same  lules  of  law.  To 
occupy  the  lot  of  wild  laud  in  the  wilderness  as  1  might  occupy  a 
liouse  in  the  city,  is  impossil)le.  What  then  is  the  ]iossession  of  the 
wild  land?  It  is  such  possession  as  the  pio])erty  admits  of.  Slight 
acts  of  possession — payment  of  taxes — recording  of  a  su'vey — going 
upon  the  land  sometimes — keepirig  nj)  a  supervision.  The  <|uestiou 
that  is  left  to  the  jiuy  if  the  title  to  that  land  in  a  suit  depends  njton 
possession  is:  whether  this  claimant  has,  during  the  re(|uisite  ])eriod  of 
time,  exercised  such  acts  of  ownership  as  tlu^  ])roperty  ad  nut  ted  of; 
very  slight  perha])S,  but  still  enough  to  iudicjate  it.  Can  such  a  sort  of 
possession  as  that  be  regarded  as  the  possession  of  a  house  in  this  city? 
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Wliy  certainly  not.  When  you  come  to  personal  property  what  is  pos- 
sessioii  ?  Why  the  jiosscssion  of  a  watch,  of  a  <li:iinon<l,  of  a  br.iik.  note, 
of  a  coin  is  one  thin^j,  tiic  ])osses-!ion  of  articles  which  are  moveable, 
but  which  cannot  be  carried  about  the  person,  as  the  contents  of  a 
liouse  is  another;  and  so  you  go  on  from  article  to  article.  Possession 
is  sometimes  symbolical.  Tiie  delivery  of  a  key  is  <he  delivery  of  pos- 
session. T]i(5  supervision  of  an  a<jent  may  be  possession.  In  short  the 
oidy  delinition,  tliat  is  to  say  the  nenrest  ai)i)roiich  to  a  definition,  of 
the  term  "possession"  that  has  ever  been  successfully  jiiven  in  any 
book  tiiat  I  ever  saw,  or  in  any  Court  whose .jud,i>inent  I  ever  heard  or 
read,  is  that  it  is  such  occupation  or  control  indicatiu};  ownership  as 
the  nature  of  the  j)  operty  admits  of,  and  its  usefulness  requires. 

I  have  si>okeii  of  possession  of  the  air  and  lij^ht.  What  is  my  i)os- 
session  of  runninj;'  .vater?  No  interest  in  property  is  better  defined 
than  that — I  do  not  mean  navi^j^able  water,  but  small  streams — the  mill 
streams  tliat  a|)proac'.  or  run  along  i)ast  my  i)roperty — the  mill  rights, 
the  water  privileges  as  they  are  called.  It  is  the  right  to  use  that  water 
for  mechanical  purposes;  for  irrigation;  for  the  use  of  animals;  for 
any  puriiose  f(U"  which  water  is  valuable.  The  water  is  not  mine. 
1  cannot  do  anything  with  it  tliat  destroys  the  value  of  it  to  my 
ueighboxir  upstream:  I  cannot  do  anything  with  it  that  destroys  the 
value  of  it  to  my  neighbour  down  stream.  Their  rights  are  as  good 
as  mine.  My  right  to  use  nuist  be  consistent  witli  their  rights  to  use. 
1  may  use  it,  but  I  nuist  i)ass  it  along  unpolluted,  so  that  tlieuseof  my 
neighbour  below  is  as  good  as  mine.  So  with  w.y  neigld)our  opjmsite. 
lie  has  a  mill  i)rivilege  on  one  side;  I  have  one  on  the  other.  I  nniy 
have  two  thirds  of  it;  1  may  have  the  paiamount,  he  the  subordinate  use 
or  otherwise.  It  maybe  aivided  in  all  forms.  He  may  or  I  may  have  the 
right  to  it  for  a  particular  mill,  for  a  ]»articular  purpose,  and  no  other. 
All  that  is  projx'rty.  When  am  I  m  ijossession  r>f  it?  When  am  I  in 
possession  of  the  stream  that  is  running  on  to  tiie  ocean,  not  a  droj)  of 
which  remains'  1  am  in  possession  of  it  when  I  am  employing  it  in 
any  way  that  is  co'isisifut  with  its  use,  and  of  wl  ich  the  nature  of  it 
admits.  I  am  in  possession  of  it  when  it  is  turiung  a  water-mill;  I  am 
in  ])ossessi<)n  of  it  when  it  is  wateiing  my  animals.  Now  these  illustra- 
tions nnike  it  perfectly  ai)parent  that  when  you  talk  about  "jtossession 
and  control",  you  are  using  a  term  that  is  absolutely  imlelinite,  and 
that  must  be  defined  according  to  the  nature  of  the  ])ro])erty.  My 
learned  friemls  cited,  as  authority,  from  Pollock  aiul  Wright's  excel- 
lent treatise  on  Possession  in  the  ComnKui  Law.  1  ii:'»c  tiie  passage 
Avhich  they  cited.  They  *'ite  this  passage  in  the  i)riiite(l  authorities 
they  have  submitted  to  tiieTribumil  i)ending  the  discussion.  I  am  read- 
ing now  from  page  L*.'31. 

On  tlio  siiino  fjroiiiitl  trosi)iiss  or  tlii'ft  caiiiiot  at  coininon  law  Ito  coTuniitted  of  liv- 
ing aiiiiiialH _/■('»■(('  iirtliinv  unless  tliey  ar(!  tame  or  conlini'd,  Tlicy  may  hv  in  tlic  park 
or  jxind  of  a  ])ei\soii  ulio  lias  tln'  cxchisivt*  riy;lit  to  talu;  tlicin,  but  tlwy  iiro  not  in 
his  ))oss('s,sion  unless  tliey  arc  eitlier  so  coniinetl  or  so  ii.wcrless  by  reason  of  innna- 
turity  that  they  ean  l)o  taken  at  pleasuro  with  certainty. 

That  is  I'opied.  In  the  haste  of  the  preparation  of  the  case  my  friends 
omitted  to  read  a  little  further. 

All  animal  once  tamed  or  reelainuMl  may  continiio  in  a  man's  possession  altlioufjh 
it  lly  or  run  al)n)ad  at  its  will,  if  it  is  in  the  habit  of  rcti'minj;  reiriilarly  to  a  place 
where  it  is  under  bis  comideto  control.  .Such  habit  is  commonly  called  a/iiTOM« 
revertindi. 

That  is  what  the  author  mciint.  Put  it  is  not  for  that  I  took  uj)  the 
book  iit  this  moment — it  was  on  the  subject  of  possession  j  and  perhaps 
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I  shall  boexcus(Ml  for  rciulnij?  a  few  words  froTii  Sir  Frederick  rollock's 
adiiiiriihle  cliiipter  on  this  subject,  in  wliich,  tliroujjlj  a  number  of  i»iij;es, 
he  iUustiates,  with  care  and  accuiacy  of  lan<;ua}ie.  the  dilliculty  of  delin- 
iii};-  this  word  "possession"  and  the  vast  rai'jxe  of  api>ii«^"ations  in  which 
it  is  deitciident  ajxtn  the  nature  of  property,  It  will  repay  a'ly  person 
who  desires  to  investii;ate  this  subject,  to  read  this  whole  chapter,  lie 
says,  for  instance,  at  paj^e  (5: 

To  ]>ri'V(;iit  iiorpctiial  ciiiiivocation,  it  is  iioressary  carefully  to<listiii<;iii.sli  between 
]iliysi(al  and  legal  po.ssession.  Wit  here  refer  to  Mie  fonner.  It  does  not  supposo 
any  law — 

1  lind  I  am  mistaken  in  sayinj?  this  Is  Sir  Frederick  Pollock's 
lan{;uaj?e.  It  is  quoted  by  him  from  Sir  E.  Periy,  who  is  translating 
Savi,i,niy  on  possession;  and  the  lanj^in^e  I  am  reading  is  not  Sir  Fred- 
erick Tollock's,  but  is  <iuoted  and  adopted  by  him;  tiioujuh  what  I  have 
said  (piite  I'ppjles  to  what  he  does  say  in  his  own  words. 

AVc  here  refer  to  the  former:  it  does  not  ,sii])i)ose  any  law;  it  existed  before  thero 
were  laws;  it  is  tlie  ]),issession  of  the  8iil)Jett  itself,  wliether  a  Ihiii;^  or  the  service 
of  a  man.  J>efj;al  iK)>.>,essi(Hi  is  alto;;ether  t  he  work  of  the  law  ;  it  is  the  possession  of 
the  li^lit  over  a  thioi,'  or  over  the  serviies  of  man.  To  have  i)iiysi(al  possession  of  a 
thinj^  is  to  have  a  ecrtain  relation  with  that  tliinj;,  of  ^^uieh,  if  it  pleas(!  the  le;jis- 
lator  tlio  existence  may  h(dil  the  place  of  an  in  vestil  iv(f  event,  for  the  ))urpose  of 
giving  commencement  to  certain  rijjhts  over  that  tliinjr.  To  have  lej;al  i»oHsession 
of  a  thinj;  is  already  to  have  certain  ri!4hts  over  that  thing,  wlii'ther  by  reason  of 
physical  i)08se8sion  or  otherwise. 

It  would  seem  as  if  tliis  iiuthor  ;inticii)ated  what  would  be  claimed 
some  (bty  by  eminent  counsel  t»ii  this  subject — that  jiossession  meant 
])liysical  coiidnement,  even  tlionj>li  it  wtis  a  i»hysical  conlinement  that 
destroyed  tlie  object  of  i)ussession. 

I  do  not  lead  the  whole  ptiye,  but  I  pass  to  another  ptissafie. 

'J'h(!  idea  of  jiossession  will  be  dilVerent  according  to  tlie  )iatiire  of  the  subject, 
according  as  it  resjiects  tilings  or  this  servic-es  of  man,  or  lictitious  entities,  as 
parentage,  ]irivilcge,  exemption  from  services,  etc. 

The  itlea  will  lie  dilferent  according  as  it  refers  to  things  nu)Ve.able  or  immove- 
able. How  many  quest  inns  are  necessary  foi- determining  what  conslitntesa  bnilding, 
a  Induing.  Must  it  be  (actilions,  but  a  natnral  cavern  may  s(srve  for  a  ilweliiiig, — 
mnst  it  lie  iinmoveabli! .'  Ibit  a  coach,  in  which  one  dwells  in  jonrneyin;;,  a  ship, 
au'  not  iinmovcabi.  sif  Jint  this  land,  this  bnildiiii; — what  is  to  be  done  that  it  may 
be  ))osscsseil  f  I'  it  actnal  occnpation?  Is  it  the  habit  of  ]iossessing  it?  Is  it 
facility  of  possessing  williont  o]iiiiisition,  and  in  spite  of  ojiposition  itself. 

A^ain,  this  is  Sir  Frederick  Pollock's  own  lanjiiiiifie  at  paj-e  l(t: 

It  has  constantly  been  asked  :  Is  imssession  a  nnitter  of  fact  or  of  right?  ISentliam 
and  others  have  made  the  want  of  a  ]ilain  answer  a  reproach  to  the  law.  lint  in 
trntli  no  simple  answer  ca'i  be  given  to  snch  a  (|nestion,  for  all  its  teiinsare  complex 
ami  neeil  to  be  analysed.  I'.very  legal  relation  is  <ir  m.iy  be  an  atVair  'lotli  of  facts 
andof  riuht:  there  are  not  two  separ.ite  ami  incommnnicahh^  splK-r  i,  the  one  of 
fact  and  the  other  of  right.  I'"a(Us  have  no  importance  for  the  lav  vcr  nnless  and 
until  the\  appear  to  be,  directly  or  indirectly,  the  conditions  of  l.-;r!il  results,  of 
rights  which  can  be  claimed  and  of  duties  which  can  be  enforced  J.  ij;hts  cannot 
be  established  or  en'orecd  '.mless  and  nntil  the  existencti  of  the  reiinisite  facts  is 
recogni/.ed. 

Then  at  iiiij>e  lii  he  says: 

It  appears  t';;;,,^  fii;it  dven  at  the  earliest  stage  wo  have  many  things  to  distin- 
gnisli.  '!/!' fiifto  possession,  or  detention  as  it  is  currently  named  in  continental 
writings,  may  lie  jiaraphrased  as  etlVi  tive  occn|iatiiin  or  control.  Now  it  is  evident 
that  ex.lnsi  vc  occi!|)at  ion  or  control  in  the  sense  of  a  real  iinc|nalilied  power  toex<dndo 
otht  rs,  is  nowhere  to  bo  found.     All  jdiysical  stu'urity  is  linite  and  (|ualitied. 

Then  on  jiaj^e  13  he  says: 

To  deteiiiiine  what  acts  will  be  snilicient  in  ;i  particular  I'ase  we  must  attend  to 
the  eirciimstanco.s,  and  esjiecially  lo  tie  nature  of  the  thing  dealt  with,  and  tUo 
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manner  in  wliirh  things  of  the  R.'une  kind  are  liabitnally  usrd  and  enjoyed.  We 
iiinst  distinfjnish  liotwcen  ni()V('al)]e  and  iininovenlilo  i)r<)pL'rty,  between  ])()rtablo 
objects,  an(l  those  whieh  exceed  tlie  liniita  of  jiort.ibb^  mass  or  bulk  Further,  we 
must,  attend  to  the  apparent  intent  witli  wliieli  tlie  acts  in  (inestion  are  done.  An 
act  wliieh  is  not  done  or  believed  to  be  done  in  the  exerci.sc  or  assertion  of  dominion 
■will  not  eanse  the  person  doing  it  to  be  regarded  as  the  dv  facto  exerciser  of  the 
powers  of  use  and  enjoyment. 

Again,  on  paoe  li  lie  says: 

And  in  order  to  asi-ertain  whether  acts  of  alleged  occnpation,  control,  or  use  and 
enjoyment,  arc  ell'ective  as  regards  a  given  thing  we  may  liave  to  consider. 

(«)  Of  what  kinds  of  ])hysical  control  and  nse  the  thing  in  qnestion  is  practically 
capable; 

(ft)  With  what  inleution  the  acts  in  tijnestion  were  done; 

(c)  Whetlier  the  knowledge  or  inteiuion  of  any  otlicr  i>erson  was  material  to  their 
ed'ect,  and  if  so,  what  that  person  did  know  and  intend. 

Then  on  i)af?e  6  lie  says: 

When  the  fact  of  control  is  coiijjled  with  a  legal  claim  and  right  to  exercise  it  In 
one's  own  name  against  the  world  at  large,  wo  have  possession  iu  law  as  well  as  in 
fact. 

All  that,  Sir,  is  very  obvious.  It  is  felicitously  stated,  but  it  is  not 
new.  It  is  ih  ^  new  to  that  clnss  of  lawyers  wlio  liave  been  aceustonied 
to  apply  law  to  hiinian  ai't'airs.  There  are  two  kinds  of  law,  1  may  be 
lieriiiitted  to  say:  the  law  that  is  i)ra<'tieal)le  and  tlic  law  that  is  imprac- 
ticable— that  is  visionary — that  is  tlie(»retical.  The  one  conies  out  of 
the  closet  of  the  man  who  has  never  been  anywhere  else;  the  other 
comes  from  the  constant  application  of  the  principles  of  law  to  the 
administration  of  human  Justice,  never  separatinj;'  law  from  facts, 
always  remembering  that  law  dciieiids  upon  facts,  and  their  changes, 
variations,  conditions,  and  circunislances;  and  that  iio  other  rule  can 
be  stated,  except  that  when  a  i»rincii)le  is  established,  it  is  in  the  light 
of  that  princii>le  that  all  (lucstions  arising  under  it  are  to  be  considered. 

What  then,  still  having  in  mind  my  friends  jiroposition,  which  as  I 
have  said  is  sound  enough  if  I  understand  it  rightly — if  he  did  not  mean 
to  carry  it  farther  than  1  think  he  did — that  there  must  be  something 
besid<'S  the  aiiiiiius  revericudi — there  must  be  some  jiossession,  control, 
something  ))racticable,  .something  useful,  something  entitled  to  be  iiro- 
tectcd — that  annexes  itself  to  the  animal.  In  other  words,  [.\\q animus 
renrtcndl  is  in  itself  only  an  t'l'idciKr  of  pos.session.  Jt  is  evidence  or 
an  element,  as  you  please  tociill  it,  in  this  complex  question  of  fact  and 
hiw,  of  what  is  ])ossessioii.  Tin;  aiiiuiKS  revcrtcudi,  in  the  case  of  an 
animal,  of  this  description,  is  one  element — not  euitngh  of  itself  I 
admit — but  a  strong  element,  when  it  is  connected  with  tlie  recognized 
control  and  the  re(;ognized  uset'niness.  Now  what  is  that?  It  is,  in  the 
first  ])lace,  as  I  have  said,  a  [lossession  that  the  nature  of  the  pro])erty — 
the  nature  of  the  animal  (to  come  to  this  ]»articular  case),  admits  of.  It 
varies  with  every  ditferent  animal.  Jt  is  dilferent  with  the  Bee,  with 
the  Pigeon,  with  the  Deer,  with  the  Swan,  and  with  the  Seal;  because 
what  is  a  usel'iil  possession  with  one  is  the  destruction  of  the  other. 
And  it  vari<!s  in  the  next  place,  with  the  requisites  of  the  usefulness  of 
the  industry,  the  husbandry,  that  makes  it  valuable. 

Now  in  the  cases  cited  by  Mr.  Carter  of  Jilades  v.  Iligf/s;  Baries  v. 
Poiccll;  and  Moif/dny.  Tin  iJitrl  of  Abergavetun/ — those  three  cases  in 
respect  of  deer  that  were  cited  in  the  opening,  and  which  are  quoted 
very  largely,  if  not  entirely,  in  the  Appendix,  and  some  purts  of  the 
United  States"  Argument.  What  took  place  there?  ICverybody,  that 
knows  anything  of  the  laws  of  ilngland,  knows  that  the  deer,  while 
fcnc  natunv,  is  not  in  itself  iiroperty.  If  one  buys  a  deer  forest  in  Scot- 
land of  20,()Ul>  acres,  the  only  value  of  it  is  the  deer.    The  lard  is  good 
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for  nothing?  except  for  tlie  door.  Doos  ho  own  any  particuliir  door  that 
is  on  it?  ]S'ot  Olio.  Thoy  aro  lioro  today  and  gone  tomorrow,  llecan- 
iiot  f-ay  to  his  iieigiibour,|  "Tlioso  door  woio  here  last  suninior;  they 
were  probably  born  on  the  land;  tlioy  come  back  to  luo,  and  you  must 
not  touch  tlioni".  The  law  doos  not  jiistity  such  a  claim  as  that.  When 
they  go  on  the  neighbour's  proix'iry,  the  neighbour  has  the  same  right 
as  he  has.  So  far  as  they  give  value  to  the  land,  they  go  with  the  realty; 
and,  when  one  buys  the  soil,  he  gets  the  advantage,  the  privilege  of  tlio 
deer  frequenting  it  and  the  opportunity  to  take  tiieni  for  sport  or  prolit. 

J  But  when  we  come  to  these  cases,  we  lind  that  deer  may  becoino 

m  property  under  the  same  law  of  England  which  I  have  referred  to, 

uJider  which  thoy  were  not  projioity.  Presently  we  tind  they  are  dis- 
trainable  for  rent;  that  is  to  say,  they  are  speciht;  personal  i)roperty 

9  Avliich  may  be  taken  by  the  landlord  by  distress  for  his  rent;  that  they 

goto  the  executor  and  do  not  goto  the  heir  on  the  decease  of  the  owner. 
How  comes  that  to  pass?  What  is  the  ilistinctioii  upon  which  the  same 
Court  renders  an  entirely  ditforont  Judgment  in  respect  of  the  same 
animal  in  one  case  from  what  it  gives  in  another?  Are  these  deer  con- 
lined?  In  one(!ase  the  range  they  had  was  (><>U  acres,  and  in  the  other 
700  acres.  Thoy  could  not  be  caught  exce[)t  by  hunting  them,  or  shoot- 
ing them  with  a  rille,  at  a  long  distance.  The  proprietor  of  the  land 
can  no  more  ])ut  his  hand  ujion  thoin  than  anybody  else.     They  (loo 

«  from  his  approach,  and  it  i.s  only  by  running  them  down  in  an  open 

1  forest  that  he  could  get  hold  of  them. 

J  Then  what  did  make  them  proi»orty?    Tho  a iiimtis  rercrtcndi  alone, 

say  my  learned  friends,  would  not  do  it.  I  agree  to  that.  It  would  not 
have  done  it  in  the  case  of  the  deer  forest  in  Scotland.  Then,  what  did 
make  them  projjorty?  Solely  and  only  the  fact  that  the  proprietor  had 
established  a  husbandry;  that  they  were  no  longer  objects  of  sport, 
which  assumes  that  they  are /era;  volunr  to  begin  with, — the  object  of 
hunting  and  shooting, — no  longer  that,  but  thoy  were  made  the  basis 
of  an  actual  industry  and  husbandry,  by  which  their  ])'  (luce  was  taken 
by  selective  killing  and  sent  to  the  market.  Woll.bu  what  did  he  do? 
He  did  not  shut  tluMU  up;  ho  did  not  confine  them.  He  <lid  what  tlie 
nature  of  the  animal  rendered  possible,  and  what  the  necessity  nt  the 
industry  rendered  desirable.  That  is  what  ho  did;  and  forthwith,  under 
that  same  intelligent  and  discriminating  law,  the  animal  that  was  ye-;- 
terday  fenv  naturw  is  to-day  the  subject  of  property,  and  is  ]>orsonal 
property  with  all  its  incidents,  going  to  the  ]>orsonal  rei>rosentativo  at 
death,  distraiiiable  for  rent,  and  the  subject  of  an  action  if  anybody 
interfered  with  it. 

Now  nothing  can  be  ])lainer,  as  I  respectfully  submit,  to  a  mind 
accustomed  not  only  to  deal  Mitli  legal  i>rinciplos,  but  to  apply  them 
to  the  vicissitude's  and  emergencies  of  liiiinau  affairs,  than  that  the  siib- 
staiitial  distinction  which  renders  those  wild  animals  property  which 
wore  not  pro])erty  before,  and  may  cease  to  be  property  afterwards,  is 
that  thoy  are  taken  into  possession  in  connection  with  the  )>erpotuatiou 
of  the  aninni.s  rerrrtt'iHli  tiiat  brings  them  back  to  the  spot,  taken  into 
such  jiossession  as  they  admit  of,  and  such  jjossossion  as  is  necessary. 
There  is  the  principle.  There  is  no  artificial  distinction  that  depends  oil 
their  means  of  locomotion  or  the  character  of  their  covering — whether 
it  is  fur  or  feather,  whuther  they  lly,  run,  or  swim,  whether  their  ab- 
sences are  ])eriodi(!  or  occasional,  longer  or  shorter,  regular  or  irregular. 
•;  It  is  the  operation  of  the  principle  under  which  they  are  sid>Jecte<l  to 

J  the  control  which  they  admit  of  and  are  made  the  basis  of  a  valuable 
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industry.  And  in  coiiiioction  witli  that,  bocanse  that  staiulinjj  aloiio 
would  not  be  enouj>li,  tliat  is  to  say,  would  not  apply  when  the  animal 
was  tenij)orarily  jjone,  we  have  this  constant  and  certain  auimiis  rever- 
tt'iuU.  1  cannot  found  an  industry  upon  wild  aninals  upon  my  land 
that  would  make  them  ])roi)ei'ty  if  they  yo  away  ac<'oniin}j  to  their 
nature  and  do  iu)t  come  back  a{;ain.  ^ly  husbandry  is  not  enouj;h, 
because  when  the  aninials  are  {jfone  they  leave  us  the  (tnimus  reverteniH. 
On  the  other  hand,  if  they  merely  canu'  back  by  habit  and  I  did  iiothiu}^ 
to  them  and  made  nothing  out  of  them,  that  would  not  create  a  i)rop- 
erty,  1  must  i)ut  the  two  tejictlier.  I  must  combine  possession  and  the 
animus  rerertendu  and  combine  it  for  a  useful  i)Uipose.  and  combine  it 
with  all  the  custody  that  is  necessary  and  all  the  liabits  of  the  animal 
admit  of,  whatever  they  are, 

I>nt,  says  my  learned  friend,  you  must  create  the  (uiimiift  revertenfU. 
With  great  respect,  what  does  he  mean  by  that?  Create  the  iniimun 
rcrertendi  in  an  animal? — create  an  instinct  which,  so  far  as  the  woi'd 
may  be  applied  to  an  animal  below  the  scale  of  humanity,  is  a  mental 
quality'?  Sui)i)ose  you  could,  how  does  that  diH'er  from  the  <i)iimiifi 
rererteudi  which  ycm  ])erpetuate  1?  ("an  that  make  a  diiference?  Itnniy 
exist  before  your  industry  begins,  and  your  industry  may  be  based 
upon  it,  but  I  cannot  conceive  liow  it  can  be  created. 

We  have  the  speculations  of  a  number  of  learned  gentlemen  gathered 
together  by  the  British  CommissioiuMS  on  the  (piestiou  which  1  was 
discussing  this  morning — what  would  become  of  these  seals  if  they 
were  turned  away  from  the  islands  in  which  tliey  have  had  their  home 
ever  since  the  Creator  first  looked  ujion  his  work  ?  No  man  can  answer 
that  question.  Any  man  can  speculate  about  it  with  more  or  less  wis- 
dom. They  assemble  the  speculations  of  several  gentlemen,  some  of 
whom  admit  they  have  spoken  without  much  thinking,  that  if  you  cease 
to  care  for  the  seals,  which  you  do  if  you  aliow  them  to  be  disturbed  or 
too  much  interfered  with,  they  will  go  away  and  notcome  back — they  will 
go  to  theConunander  Islands  or  to  the  Kurile  Islands,  where  the  other 
seals  go,  or  go  somewhere  else.  As  I  said  this  morning,  I  do  not  under- 
take to  disi)ute  that,  because  I  can  no  more  dis])utt'  it  than  they  (.'an 
assert  it.  It  is  pure  conjecture,  and  it  may  be  tiiie  for  aught  I  know. 
Assume  it  to  be  true  as  these  learned  naturalists  or  some  of  them 
believe.  We  are  an('  have  been  preserving  that  oiiimus  rcrertendi  by  the 
care  and  the  i)rotection  they  receive  there.  "What  do  you  do  to  them," 
says  my  learned  friend  the  Attorney  (ieneral.  "You  only  kill  them." 
Oidy  kill  them!  Do  not  we  i)reserve  the  whole  race  from  extermina- 
tion? The  cruisers  that  surrouml  the  Islands,  the  agents  and  emphtyes 
who  are  on  the  Islands,  and  the  strict  rules  that  are  enforced  there  in  so 
many  particulars  against  their  disturbance,  ami  against  their  injury — 
does  not  that  jyiotect  them?  If  the  seals  were  <'apable  of  having  a 
case  stated  for  the  opinion  of  my  learned  friend,  whether  in  as  much  as 
they  are  killed  there  more  or  less  every  year,  they  had  not  better  leave 
the  Piibilof  Islands,  and  lind  some  other  place,  is  there  any  doubt 
about  the  advice  they  would  receive?  Their  lives  are  not  safe  any- 
where; they  are  surrounded  by  all  sorts  of  enemies,  human  and  other- 
wise; to  ])i'eserve  all  their  lives  is  impossible.  Would  not  they  bo 
advised  that  there  is  no  other  spot  in  tli  >  world  where  they  would  b<^ 
as  well  preserved,  where  their  rejyroduction  would  be  kept  so  sale,  ami 
where  so  nmny  of  them  would  be  spared  as  theic?  That  a  part  of 
their  life  goes  to  the  service  of  humanity  is  a  ])i()i)(tsition  that  is  true 
of  all  created  things.  There  is  no  jylace  for  any  creature  to  i^o  and  be 
safe.    There  is  no  life,  part  of  which  does  not  go  to  the  public  service. 
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There  is  no  animal  on  tlie  caitli  that  has  not  to  contribute,  after  his 
measure  and  accor<lin<;'  to  his  ])la('e,  to  the  re(|uiroinents  of  mankind. 
That  is  the  law  of  nature.  It  would  not  be  for  tiieir  benelit  to  attempt 
to  ])reserve  every  one;  but  they  are  protected  from  cxteriniiiation ;  tlioy 
are  protected  from  (truelty,  from  wrou^,  siud  the  i)roof  of  that  is  found 
in  the  fact  that  they  do  come  back  year  after  year,  for  these  hundred 
years,  since  mankind  took  ixissession  of  that  Island,  and  iiave,  from 
year  to  year,  all  that  time  taken  the  inoduct  of  this  herd.  What  bet- 
ter evidence  do  you  want  than  that?  They  tell  us  they  could  <lcfcat  it 
so  easily.  They  bring  these  i)hilosophers  to  inform  us  that  if  wo  failed 
in  these  duties  away  would  go  those  animals.  Who  then  creates  the 
animus  revertcndi?  I  do  not  say  that  we  created  it  in  the  tirst  jtlace, 
before  the  footsteps  of  man  had  roa(;hod  those  Islands;  but  who  has 
perpetuated  it  so  that  instead  of  forsakinj^'  the  Islands,  as  those  gen- 
tlemen toll  us  they  could  be  so  easily  induced  to  do,  they  have  stayed 
there  from  that  time  to  this. 

"lint  they  are  free-swimming  animals"',  says  Sir  Charles  Kussoll. 
Who  invented  that  term,  and  on  what  authority  does  it  stand  ?  What 
does  it  mean?  Those  are  questions  that  I  think  it  woidd  puz/le  my 
learned  friend  to  answer,  lie  uses  that  as  though  it  constitutod  an 
imju-ognablo  position.  ''Froo-swimming!"  Is  there  any  animal  that 
swims  that  is  not  a  free  swimmer?  And  what  is  the  dilforence  between 
a  free  swimming  and  a  free  Hying  animal  and  a  free  running  animal,  or 
a  free  staying  animal?  There  are  oysters,  tiiat  are  the  subject  of 
jiroporty,  wild.  There  are  b<>os;  there  are  d<'er;  there  are  swans,  and 
there  are  ])igeons.  All  but  the  oysters  have  some  mode  of  locomotion 
in  some  element. 

Tiien  they  say,  you  are  making  grouse  and  pheasants  and  partridges 
jiroperty.  These  animals,  these  seals,  are  like  the  pheasants  and  the 
grouse  that  are  raised  upon  English  estates,  that  is  to  say  protected 
there,  fed  there  and  used.  There  is  an  analogy  that  it  is  important  to 
observe.  Well,  let  us  see.  There  you  have  a  class  of  animals  who 
have,  to  a  certain  extent,  the  auimus  rerertendi,  and  they  are  not  i)rop- 
erty.  Xo  suggestion  can  better  illustrate  our  proposition,  which  is 
that  the  ])roperty  depends  upon  the  conditions  and  the  use. 

My  learned  friend  raises  pheasants  upon  his  land,  as  his  neighbours 
do.  They  are  hatched  there;  they  are  sheltered  to  some  extent;  they 
are  i)rote('ted,  and  they  go  away,  the  nature  of  the  animal.  They 
go  away  on  somebody  else/s  land,  and  that  somebody  else  may  sho(»t 
them;  and  all  my  learned  friend  gets  out  of  raising  them  is  the  privi- 
lege of  shooting  them  on  his  land  at  such  times  as  the  law  allows 
them  to  be  taken,  and  in  such  a  manner  as  the  law  allows.  Because 
there  is  no  unimuH  revcrtendi  that  is  cajtable  of  apprehension,  of  proof, 
of  being  distinguished.  All  his  neighbours  have  pheasants  over  the 
County  ill  which  he  lives;  they  are  alike;  you  cannot  tell  them  apart. 
That  some  of  them  come  back  is  highly  probable;  that  many  do  not 
come  back  ia  equally  certain,  and  that  many  pheasants  from  other 
estates  come  to  him  is  also  ecjually  certain. 

Now  applying  the  princii)le  of  law  which  I  have  been  trying  to  state 
to  these  animals,  what  is  the dilliculty  that  we  encounter?  The  first 
thing  is  that  there  is  no  certainty  and  no  proof  of  this  nnimuH  rccerfcndi. 

The  animus  revcrtendi  exists  in  his  neighbour's  pheasants  to  return 
to  him.  and  in  his  to  return  to  tliem,  and  they  scatter  about.  The 
attempt  to  separate  those  pheasants  and  say  that  my  learned  frieiul's 
were  his,  and  Mr.  A's  his,  and  Mr.  B's  his,  all  over  an  English  County, 
is  absolutely  impossible  and  equally  unjust  ami  unnecessary.     If  liia 
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pheasants  j^o  away  otliei-s  come  to  liim.  If  liis  neighbour  kills  some 
tliat  were,  liatelied  on  his  i)ieinises,  lie  kills  others  that  were  hatched 
on  his  neijulibour's  premises. 

Now  let  me  state  a  ditlerent  case.  I  have  a  friend  not  far  from  my 
residence;  wlio  has  nndertaken  to  im])ort  into  America,  where  the  bird 
do(is  not  beloMfi,-  and  is  not  indigenous,  En<;lish  pheasants.  He  has  sent 
abroad  and  obtained  the  e};',us  of  the  pheasants  from  Enj>;land  and  on 
his  estate  has  caused  tliem  to  be  bred.  He  protects  them  iii  the  winter 
without  which  protection  tiiey  would  perish  in  that  climate.  He  feeds 
them  and  looks  alter  them  and  nobody  else  has  any  En<;iish  pheasants. 
It  has  an  Hniitius  revertcndi  of  course,  because  if  it  did  not  go  back 
it  would  perish,  Xow  by  the  law  of  iMigland  if  those  pheasants  are 
his  property  wiien  on  his  land,  every  one  of  them  being  recognizable 
and  cai>able  of  i)roof,  brouglit  there  l)y  him  as  well  as  protected,  if 
when  they  an;  on  my  land  and  witli  my  eyes  open  to  that  fact  I  under- 
take to  kill  one,  I  should  like  to  know  by  the  same  law  of  England  if 
I  am  not  responsible  for  it ". 

No  case  can  be  ])lainer.  Why  is  the  same  pheasant  under  the  same 
law  property  on  tiiat  man's  estate  and  not  i)roperty  on  the  estate  of 
my  learned  friend  i  t5imp]yl)ocause  the  conditions  are  changed,  because 
in  the  one  case  lie  has  a  wihl  bird  which  without  possibility  of  identiti- 
eation  goes  and  comes  as  the  other  birds  go  and  come. 

Lord  Hann'hx. — As  you  speak  of  English  law;  I  cannot  admit  that 
if  you  give  a  foreign  biid  its  freedom  in  your  country,  you  would  be 
entitled  to  say  it  is  yours  wherever  it  tlew,  I  cannot  admit  that  that  is 
Englisli  law.  Take  a  marked  exam[)le  of  that.  Tliose  who  first  intro- 
duced the  Himalaya  pheasant  and  the  golden  pheasant,  they  turned 
them  out  and  gave  them  their  freedom,  they  are  subject  to  the  general 
law  ap])licable  to  wild  i)lieasants. 

j\Ir.  i'liEiirs. — But  if  the  bird,  in  the  exercise  of  its  own  habits,  goes 
abroad  and  returns  again,  under  the  circumstances,  it  has  seemed  to 
me — perhai)s  because  1  am  more  familiar  with  the  law  of  Vermont  than 
witli  that  of  Eiighmd,  that  tlic  Court  winch  administered  there  what 
we  sup[)ose  to  be  the  law  of  iMigland,  would  hold,  in  the  case  of  this 
foreign  bird  that  went  abroad  temporarily  and  with  a  constant  animus 
revertcndi  to  its  owner,  that  there  was  a  right  of  ](roi)erty  that  could  be 
l)rot('cted  against  wanton  destruction.  Take  it  tliat  the  estate  is  on  the 
borders  of  Lake  Champlain,  which  runs  up  to  Canada,  and  is  public 
water  on  which  Canadians  have  a  right,  under  the  existing  Treaties 
between  th(>  countries.  Suppose  they  come  down  on  Lake  Champlain 
for  the  purjKjse  of  shooting  those  birds  in  the  breeding  time  whenever 
they  cross  the  owner's  line,  and  exterminating  the  race,  is  there  no  pro- 
tection? 1  must  (lel'er  to  His  Lordship's  far  better  knowledge  of  the 
law  of  England,  but  I  may  be  ])ermitted  to  say,  under  the  law  of  Ver- 
mont they  would  be  most  certainly  protected.  Jiut  the  illustration,  of 
course,  depends  on  the  view  that  is  taken  of  that  particular  ease.  It  is 
but  an  ilhistration,  and  L  do  not  care  at  all  to  insist  upon  it. 

There  is  another  dill'erence.  The  law  of  England  in  respect  to  this 
game  has  become  esta])lished.  It  is  assumed  by  courts  of  Justice  as 
being  the  established  law,  and  they  would  spend  no  time  in  discussing 
what  tlie  law  would  or  ought  to  be  if  it  was  to  be  nuide  over  anew  in  a 
new  case.  I»iit  even  in  that  case  they  would  probably  come  to  the 
same  conclusion  in  respect  to  ganu>.  l)cing  the  subject  of  property 
that  they  have  now,  because  it  would  stand  upon  the  same  reasons, 
ami  the  sanu;  course  of  reasoning  would  conduct  to  the  same  result. 
You  have  here  aninuils  that  are  quite  sui  (jcncris,  animals  that  return 
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because  they  must  return — to  whom  this  place  is  necessary,  who  derive 
no  protection  or  sustenance  or  advantage  from  anybody  else  in  the 
world,  who  are  made  the  subject  of  this  natural  industry  and  hus- 
bandry of  great  value,  and  the  question  is  not  on  the  right  of  property, 
but  on  the  right  of  extermination — not  as  against  the  mere  individual 
owner,  but  as  ngainst  the  Government  to  which  they  belong. 

Xow  a  word  or  two  more  and  I  shall  be  able  to  leave  this  subject. 
As  a  concluding  remark  on  this  biancli  of  the  case,  dealing  with  it  thus 
far  upon  purely  municiiial  law,  is  not  this  the  true  and  sound  ])roposi- 
tion;  tliat  inasimudi  as  there  is  a  principle  of  law  which  includes  many 
animals  of  different  varieties  under  the  term  property,  and  as  that 
principle  of  law  undoubtedly  does  exclude  otiier  animals  such  as  we 
have  been  already  speaking  of  as  game,  which  might  be  property,  and 
since  here  is  a  new  animal,  that  is  to  say,  new  in  this  inijuiry,  and  the 
question  is  into  which  class  does  it  fall — within  the  class  of  those 
animals  in  which  property  is  maintained,  or  within-  those  in  which 
property  is  not  maintained,  that  the  criterion  is  to  ascertain  what  is 
the  i)rin(ii>le  and  what  are  the  circumstances  that  mark  the  distinction 
between  the  two  classes  of  animals.  Is  not  that  the  .just  criterion? 
These  seals  cannot  be  put  in  botli  categories.  They  cannot  be  put  into 
the  category  of  the  bees  and  the  deer  and  swans  and  ]>igeons,  and  at  the 
same  time  be  in  the  category  of  the  i)heasants  and  the  partridges  and 
the  rabbits  and  English  stags.  It  is  the  same  law  that  includes  one 
set  of  animals  on  the  one  side  and  excludes  the  other.  On  which  side 
of  the  line  do  they  fall?  If  it  had  ever  been  determined  by  authority 
you  could  repose  upon  that.  It  lias  not.  Is  there  any  other  way  than 
to  see  whether  the  facts  in  regard  to  the  seals  assimilate  them  to  the 
animals  that  are  i)ropeity,  or  assimilate  them  to  the  other.  It  is  not 
an  extension  of  the  law  to  include  them.  It  is  simply  an  application 
of  the  principlesjof  the  law. 

In  the  (.'aseof  the  "Atalanta"  in  (5  Eobinson's  Keports,  which  as  the 
Court  are  aware  are  the  reports  of  the  decisions  of  that  gi'eat  ICnglish 
Judge,  Lord  Stoweil,  sitting  in  Admiralty,  there  are  a  few  useful  words, 
as  it  seems  to  me,  bearing  upon  this  question  of  the  operation  of  i)riu- 
ciples  of  law  upon  new  cases. 

On  page  458,  Lord  Stoweil  says: 

Umler  the  authority  of  thut  deciHiou.  . .  . 

he  is  speaking  of  some  Admiralty  case;  the  case  itself  is  not  material. 
It  is  his  language  I  quote  this  for.  Tiie  (luestion  was  whether  a  ship 
was  forfeited  by  a  certain  business  that  it  had  been  engaged  in,  and  it 
had  been  argued  that  the  ship  was  not  l^nfeited,  only  the  property — 

I  am  warriintcd  to  liolil  that  it  in  nil  act  whicli  will  atVect  the  vchido  without  any 
fear  of  iiicun'iiii«;  tlio  iiiiiiiitatiou  wliicli  is  soincdiiics  .itran;:i'ly  cast  iiiiou  tliis  Court 
that  it  is  {guilty  of  iuter|)o]ation  in  tho  law  of  nations.  If  tiie  Court  took  \ipon  itself 
to  awsiinin  iiriniiples  in  thoniselves  novel,  it  iiii{;ht  justly  incur  such  au  im|)Utation; 
but  to  apiily  e8tal)lislu'(l  princiijlos  to  now  caspw  cannot  surely  be  so  couBidered. 
All  law  is  resolvable  into  j^oneral  priiicii)Ies.  'I'he  caws  which  niay  arise  under  new 
combinations  of  circumstances,  Icadinj?  to  an  extei-ded  a]i[)lication  of  principles 
ancient  and  recognised  by  Just  corollary,  niiiy  ho  inlinito;  but  so  hmi^r  as  the  conti- 
nuity of  tho  original  and  ;'stal)lislied  i)rinciplo  is  preser  od  pure  and  unbroken,  tho 
practice  is  not  new,  nor  is  it  Justly  charjieable  with  bcir.i^  nu  innovation  on  the 
ancieiit  law,  when  in  fact  the  Court  does  uothiiiff  more  than  iipi^y  old  principles  to 
new  cjr<Ministances.  If,  therefore,  the  (h^cisiou  the  Court  iias  to  pronounce  in  this 
case  stood  upon  principle  alone,  I  should  feel  no  scruples  in  resting  it  upon  the  just 
and  fair  application  of  the  ancient  law. 

That  is  the  laiiguiige  of  that  great  Judge  when  he  was  sought  to  be 
alarmed  by  the  idea  that,  in  (Itndiiig  with  a  novel  question,  he  was 
extending  the  law.    It  is  tlie  business  of  Courts  of  Justice  to  inform 
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tlioiiisclvcs  of  ])riiK,'iples  iiiid  to  extend  tlieiii  to  new  cases  whore  it  is 
iiecessiiry. 

Tlie  case  of  the  "Adonis"  is  another  decision  of  the  same  .rnd{,'e. 
This  is  in  V'ohinie  a  of  ('.  liohinson's  IJeports;  and  perlnips  this  deci- 
sion is  more  directly  apitropriate  on  the  point  I  was  discussing  this 
morniiiff,  how  the  hiw  of  nations  is  to  be  collected  in  a  case  where  it  is 
not  established. 

"This  is  :t  case,''  says  ho,  "  in  wliich  1  iiiivo  taken  sonio  short  tinio  to  doliltoiato, 
being  nnwilliiiij;  to  jirc^ss  witli  any  decree  of  nniiceessary  severity  the  elVect  of  \nv- 
siimption  afjainst  tliis  class  of  cases;  nu)re  es|ie(ially  be'ciuiso  it  is  one  in  which  tho 
])rinci))l('s  of  law,  tiion^h  nminestionalily  Imiit  njiiin  the  jnst  rights  of  war,  innst 
be  alloweil  to  operate  witli  some  iiardsiiip  on  niMitral  coninierce  and  because  it  is  a, 
class  of  eases  on  which  tlie  (,'onrt  Inis  little  authority  to  resort  to,  but  has  to  ctollect 
the  law  of  nat  ions  fr(nn  some  such  sources  as  reason,  supported  in  some  slij^ht  degree 
by  the  i)raetice  of  nations,  may  appear  to  point  out." 

I  read  from  pajje  159. 

There  is  a  passaji'e  or  two  that  I  may  read  from  the  TJnited  States 
Arjiument,  paj^e  1 72,  for  convenience.  One  is  quoted  from  rhillimore's 
Treatise;  on  International  J^aw. 

Analogy  has  gi'eat  inlluence  in  tho  decision  of  international  as  well  as  municipal 
tribunals;  that  is  to  say,  the  a]>]>lication  of  the  ]irincipli.'  of  a  rule  which  has  been 
adojited  in  certain  former  cases,  to  govern  others  of  a  similar  character  as  yet  nudo- 
terniined. 

Then  from  ]»owyer's  headings,  ])age  88,  is  cited  this  line. 

Analogy  is  the  instrunieni.  of  the  progress  ami  development  of  tho  law. 

In  determining  this  (piestion  there  is  another  consideration  which 
seems  to  me  to  be  altogether  conclusive,  in  addition  to  all  that  I  have 
referred  to.  as  pointing  out  wliich  class  of  animals  the  seal  under  the 
circumstances  belongs  to.  There  is  a  reason  for  all  iiitelligent  law.  It 
is  fouiuled  upon  the  necessities  of  human  affairs,  esi)ecially  in  regard  to 
I)r()perty.  Now,  with  regard  to  this  English  game  is  there  any  neces- 
sity at  all?  1  have  shown  that  it  is  impossible,  that  it  is  altogether 
unfair  to  undertake  to  make  the  specitic  game  that  arises  on  one  estate 
projjerty  against  everybody  else,  because  it  gets  as  much  from  other 
estates  as  it  does  from  tlie  one  that  claims  it,  on  which  it  is  born. 
There  is  no  extermination  of  the  race  of  i)heasants  going  to  take  ])lace 
if  such  is  not  the  law,  and,  therefore  those  wise  considerations  of  the 
common  law  of  Kngland  in  respect  to  game  liave  been  found  right. 
How  is  it  with  the  seals?  If  we  have  iu)t  the  rig'.it  of  property  the 
aninnd  jierishes  off  the  earth.  It  is  of  no  use  to  talk  about  treaties 
that  we  may  make.  That  is  a  matter  not  of  right,  nor  of  law.  If  we 
have  no  proiierty  in  this  industry,  this  herd,  this  business, — call  it  what 
you  will — that  we  are  in  i)ossession  of,  then  the  aninml  is  gone,  as  in 
every  other  instance  his  s))ecies,  substantially  speaking,  is  gone.  Some 
snuill  remnant  on  one  of  those  southern  islands  has  been  preserved  at 
a  late  date — by  what?  J>y  the  institntioii  of  this  very  claim  and  the 
maintenance  of  it;  but  with  that  insignilicant  exce[»tion  they  are  all 
gone  from  the  face  of  the  earth.  As  pointed  out  by  Mr.  Carter  in  his 
opening,  the  oidy  means  by  which  they  can  be  preserved  tor  the  use 
of  America,  for  the  use  of  any  country,  for  the  use  of  anybody,  is  by 
sustaining  the  right  which  we  claim. 

My  learned  friend  says.  ]\Ir.  Carter  has  dealt  with  the  reasons.  Well, 
as  I  said  this  morning  in  resjjt'ct  to  showing  that  a  thing  was  riglit,  is  it 
any  objection  to  a  i  ule  of  law  that  it  is  siiown  (o  be  necessary  to  the 
existence  of  the  subject  of  it  l  If  there  is  iu)t  suHicient  in  and  of  itself 
as  a  matter  of  positive  law  to  give  the  princii)le  elfect  and  ellicacy,  has 
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that  consideration  no  weight  in  determining  the  (niestion  I  have  been 
discussing,  on  w'iicli  side  of  the  line  these  aiiiiuals  fall?  When  it  is 
niad(^  ai)i)arcnt  tliat  not  only  their  ns<'fiilness  to  mankind  but  their 
existence  on  the  earth  depend  ui)Oii  the  right  of  the  nation  in  posses- 
sion of  fliem  to  i»iescrve  them,  and  as  they  have  |)reserved  tiiem — they 
and  their  iiredecessors — for  one  linndred  years,  if  there  is  any  doubt 
upon  the  ])lain  priii(;iples  of  municipal  law — when  you  come  to  weigh 
in  the  balance  the  reasons  on  wiiieh  the  law  is  founded,  they  settle  the 
(lUestion. 

Sir,  supi)ose  that  the  Province  of  Alaska  was  a  country  l)y  itself,  poor 
and  barren,  and  to  a  certain  extent  desolate.  Suppose  instead  of  being 
a  ])roviuce  of  a  great  nation,  which  does  not  need  it,  it  was  a  country 
by  itself.  It  would  be  larger  then  than  many  of  the  independent  states 
in  the  world;  and  sn])i)ose,  what  is  almost  true,  if  it  is  not  (piite  true, 
that  the  seal  industry  is  all  they  have,  all  the;  provision  the  Almighty 
made  for  the  existence  of  the  inhabitants,  all  the  food,  the  raiment, 
the  conimerce,  the  business,  the  means  to  prevent  their  starving  to 
death;  would  the  law  be  any  different  that  ai)i»lied  to  this  case  then, 
than  it  is  when  applied  to  the  case  of  the  United  States?  Would  the 
principle  of  law  vary  in  that  case?  Could  any  intelligent  man  say, 
"why,  as  they  have  nothing  else,  they  own  these  animals;  but  if  they 
had  gold  aiul  silver  and  abundant  revenue  they  would  not  own  them?" 

Now,  pressed  by  the  diniculty  which  my  friends  who  have  ]>repared 
this  ease  on  the  part  of  (Jreat  Britain  felt  themselves  embarrassed  by, 
they  have  made  an  elfort  to  break  in,  in  some  small  degree,  upon  the 
facts  on  which  we  base  this  right  of  possession.  They  say  that  all  the 
seals  do  not  come  back  to  the  Pribilof  Islands.  Tiie  great  bulk  of 
them  do;  but  there  are  some  few  that  travel  over  to  the  Conunander 
Islands. 

liefore  proceeding  to  demonstrate,  as  I  can  out  of  this  evidence,  that 
there  is  not  one  word  of  truth  in  that  suggestion,  nor  one  wtsrd  of  evi- 
dence to  support  it  that  does  not  perish  when  you  expose  it  to  the 
light — I  should  like  to  inquire  what  dilVerence  it  would  make  if  it  was 
true?  Suppose  wo  were  to  concede  that  while  the  bulk  of  this  army 
comes  hixv\i.  with  an  jextraordinary  certainty  and  pertinacity,  yet  a  fl'w 
individuals  scattin-  away  and  wander  across  the  sea  and  may  bring  up 
on  the  Commander  Islands,  the  only  other  ]»lace  besides  Jai)aii  im  the 
Northern  Pacific  where  any  other  seals  have  i)een  known  to  exist,  ilow 
far  does  that  alTect  the  case?  I  have  said  that  our  interest  did  not 
dei)end  U|)on  the  sptM-ific  ownershii)  of  every  seal,  whether  each  one  came 
back.  It  depends  upon  the  general  interest  in  the  great  herd  and  tho 
industry  that  is  founded  upon  it. 

If  it  were  conceded  that  some  few  of  these  seals  did  wander  away, 
ami  find  their  way  to  the  Cominaiuler  Islands,  is  that  a  distinction 
which  ]u'events  the  application  of  the  general  principles  of  law?  The 
statement  of  that  question  carries  tho  answer  to  it.  It  is  a  question 
that  does  not  survive  a  distinct  statement.  Why  then  shall  I  take  the 
pains,  with  the  permission  of  the  Tribunal,  to  show  that  there  is  no 
foundation  for  it?  Because  we  believe  that  it  is  better  for  the  Govern- 
ment of  the  United  States  to  be  right  than  to  succeed;  because  F  shall 
not  consent  that  any  assertion  that  has  been  deliberately  imuUi  by  the 
Uiiite<l  States  in  tliis  case  upoi  any  of  these  questions  shall  turn  out 
to  be  one  in  which  the  (xovernment  was  wrong.  This  case  has  not 
only  been  ably  prepared  by  my  friend  who  has  had  that  subje(;^  in 
charge. — General  Foster;  it  has  in  my  jiidgmenr  been  conscientiously 
lU'epared.    There  is  no  assertion  that  has  been  made  in  this  case, 
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whetlicr  iinpoitant  oruiiiinportant,  tliiit  we  do  not  claim  coiuplcfcly  to 
bave  siistaiiMMl.  Tlicic  is  no  attempted  ('oiitradictioii  of  our  assertion 
of  any  fact  that  wo  do  not  claim  is  completely  overtlirown  by  the  evi- 
dence; and  therefoie  I  ])ropose  to  look  into  this  evidence,  fi'oni  which 
bits  and  scraps  have  been  referred  to  here  and  there,  as  tendin};  to  show 
some  eommin^liiiji  of  these  seals,  under  the  idea  that  perhajts  if  that 
were  made  out  the  force  of  the  case,  arisinj-from  their  atlachment,  their 
apjturtenance  to  this  land,  would  be  to  some  small  extent  weakened. 
1  may  have  time  for  the  few  moments  before  the  adjournment  to  illus- 
trate on  the  map  one  or  two  things. 

There,  Sir,  are  the  I'ribilof  Islands  (indicatin,i,M)n  map),  as  you  have 
perceived;  ami  there  are  the  Commander  Islands  (imlicatinft),  SOO 
miles  away.  Mere  is  the  route  of  the  Alaskan  seals  (indicatinfj:)  {^oinj^ 
from  the  islands  in  the  fall,  down  thi'ou;4h  the  .Vleutiau  passes  (indicat- 
ing), across  where  the  blue  line  indicates  (iiulicating),  until  they  come 
opposite  to  San  Franciscct.  1  do  not  know  that  there  is  any  (nidenco 
that  they  j;o  much  lower  down.  I  do  not  thiidc  they  do.  They  then 
return  f;i'a(bially  aloiij;'  in  the  sprinj;-,  followinj?  the  blue  line  (indicatiiifj) 
around  until  in  .lune  or  July  they  come  back  a<jfain.  That  is  the  niigra- 
tion  route,  in  respect  to  which  I  shall  read  somethinf;;-  from  some  of  the 
naturalists;  the  rej^ular  migration  route  of  these  animals  excepting' only 
that  the  old  bulls,  as  they  are  called,  do  not  make  this  (drcuit.  They 
remain,  I  believe,  nj)  north  as  far  as  Sitka.  The  black  line  indicates 
the  route  of  the  old  bulls  (indi(atin<i;'  on  maj)).  They  are  seldom  found, 
as  the  evidence  is,  south  of  Sitka.  But  there  is  the  route  of  the  others 
(indicatinji). 

From  the  ( jonunander  Islands,  there  is  what  is  shown  by  the  evi- 
dence, and  [  believe  there  is  no  (lisi)ut(!  about  it — the  British  Commis- 
sioners admit  that — to  be  the  nn'f^ratiou  route  of  the  seals  from  the 
Commander  Islands  (indicatin,i;'  on  niap);  far  away  from  that  of  the 
American  seals,  and  they  return,  I  suppose,  in  the  same  j>eneral  course 
(indicatinji).  There  is  not  nuich  evidence  about  it.  But  you  see  from 
the  geographical  construction,  that  there  is  not  an  opportunity,  prob- 
ably, ibr  them  to  go  elsewhere;  but  at  any  rate,  there  is  the  migration 
route  (iiulicating). 

Now,  what  la  the  suggestion — and  it  is  nothing  more  than  a  sugges- 
tion, as  we  shall  see  when  we  come  to  analyze  this  evidence?  It  is  tlmt 
some  of  the  Ameiican  seals  get  out  of  tlK'ir  migratorv  route,  at  some 
time  or  other,  and  tirid  their  way  across  here  (indicvtting  on  map),  for 
the  purpose  of  getting  mixed  up  with  another  herd.  What  for,  upon 
what  motive,  upon  what  inducement  that  is  applicable  to  such  animals, 
or  to  any  aninnds,  nobody  even  suggests. 

Now,  liere  is  shown  ui)on  the  maj),  indicated  between  those  red  lines 
(indicating)  what  is  called  the  North  I'acilic  drift  current.  That  sets 
over  from  the  Japan  coast  (indicating).  It  is  described  by  some  wit- 
nesses, whose  testimony  I  shall  refer  to,  as  a  warmer  current,  full  of 
food  tish,  which  naturally  attracts  the  seal,  both  from  its  temi)erature 
and  especially  from  its  food.  And  you  see  when  they  come  down  far 
enough  to  strike  this  current  (indicating) — it  is  not  very  far  below  tlie 
Aleutian  Islands  that  the  (!urrent  passes — they  go  with  the  current  of 
food,  and  on  around  liere  (indicating)  ujitil  the  necessities  of  nature 
require  them  to  go  away  to  the  iiortli.  So  that  in  addition  to  the  reg- 
nlar  migratory  route,  wliich,  as  we  shall  see  tVoai  the  naturalists,  is  one 
that  the  aninuils  never  depart  from,  nor  any  animals  of  this  class — in 
addition  to  that,  tli(\v  strike  into  the  North  Pacilic  drift  current,  Avhich 
is  the  place  for  their  food  iuiA  the  place  which  at  that  time  of  the  year, 
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tlie  winter,  ^-ivcs  llicni  tlie  mildness  wliicli  tliey  come  away  to  obtain, 
on  account  of  the  <'old  and  tlie  ice  that  surrounds  tliesc  islands  in  the 
winter. 

The  iMn:sii)KNT. — Does  that  drift  current  run  all  the  year  round,  or 
only  in  certain  seasons? 

Senator  IMoucAN. — It  runs  all  the  year. 

Mr.  J*lli;Lrs.--I  thiidv,  Sir,  it  runs  all  the  year  round. 

Senator  Mokoan.— It  is  like  the  (lulf  Stream  in  the  Atlantic  Ocean. 

]\Ir.  (Jahteu. — It  is  as  constant  as  the  Gulf  Stream  in  the  Atlantic. 

]Mr.  Phelps. — Yes;  1  suppose  it  is. 

Now  then,  the  sufrji'estioii  is  tliat  under  tlio.se  circumstances,  at  some 
time, — and  I  believe  their  evidence,  s(»  far  as  you  may  di<;nify  it  with 
the  name  of  evidence  tends  to  show  that  it  is  in  the  fall  when  they 
come  away  from  here  (indicatinj*) — some  of  these  .seals  liiid  their  way- 
over  here  (iiidieatinu),  wliere  they  would  encounter  tlie  mijiration  (»f 
the  C'omniaiider  .seals  south.  It  is  not  contended  that  the  Commander 
Lsland  nii.n'iation  is  any  later  in  the  year  than  the  inij;iation  from 
tlu^  Pribilol'  Islands.  One  would  suppose  it  is  about  the  same  time. 
"Whether  the  evi(h'nce  states  1  do  not  remember.  IJiit  under  those 
circumstances,  alter  this  mi,iiratiou  has  be^un  in  the  fall,  the  suufjes- 
tion  is  that  they  liiid  their  way  over  into  this  s])ace  heie  (imlicatiiifi), 
so  that  they  can  be  seen  to  some  extent  to  have  been  mingled  with  the 
seals  on  the  Commander  Islands. 

The  ruESTDENT. — Perlia]is  the  commingling  would  come  from  the 
other  side,  from  the  Commander  Islands  seals  coming  into  this  current? 

jVIr.  PiiELi's. — Yes;  I  was  about  to  say  that  ui)on  any  evidence  or 
pretence  of  evidence,  it  might  as  well  come  from  the  Commander  seals 
as  from  these.  That  is  left  altogether  in  doubt.  Now,  that  is  the 
theory  suggested. 

Senator  .Morgan. — If  you  will  allow  me  to  inquire,  does  not  the  evi- 
dence in  this  case  show  that  this  great  ocean  current  of  warm  water 
that  you  sjieaU  of  divides  .tut  to  tli<'  southwest  of  the  Aleutian  group, 
one  branch  of  it  goijig  u])  into  the  liehring  Sea,  and  keeping  that  sea 
oi)en,an<l  the  other  i)assing  around  ui)on  the  coast  of  Ihitish  Columbia 
and  the  (Jiiited  States? 

.Mr.  I'llELi's. — That  suggestion.  Sir,  is  true,  and  the  ma])S  show  it; 
but  the  evidence  in  this  case  does  not  show  it.  Therefore  I  desire  that 
it  should  not  be  put  down  upon  this  map,  because  it  is  not  proved  by 
the  evidence.  Hut  it  is  laid  down  on  the  ]»ublic  mai»s,  and  I  have  no 
doubt  that  the  division  of  the  current  that  you  suggest  is  true. 

Senator  JMokgan. — Are  not  the  ])ublic  majis  evidence? 

INIr.  Phelps. — I  do  not  know  but  they  are. 

Lord  Hannhn. — Tiie  whole  course  of  the  movements  of  the  ocean 
have  been  laid  down  upon  charts,  and  it  would  lie  very  easy  to  tind  one 
which  Avoulii  show  the  whole  course. 

Mr.  Phelps. — There  is  an  atlas  that  we  will  bring  into  court  that 
does  show  it. 

Senator  Morgan. — If  you  will  allow  me  to  suggest  in  that  connec- 
tion, I  think  it  is  stated  in  this  evidence,  perhaps  without  any  dissent, 
that  the  latest  arrivals  at  the  I'ribilof  Islands  are  the  pup  seals. 

Mr.  Phelps.— Yes. 

Senator  JNIokgan. — Is  not  that  accounted  for  by  the  fact  that  having 
very  imperfect  or  short  coats  of  hair  or  fur,  they  naturally  take  a  longer 
route  to  the  south,  in  order  to  get  to  a  warmer  climate,  and  therefore 
they  cannot  arrive  at  the  seal  islands  at  the  same  time  that  the  old 
males, the  holluschickie,  or  the  females  would:  that  they  have  a  longer 
detour  necessarily  because  of  the  denuuids  of  their  nature? 
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Mr.  PiiKM's._It  is  ii  very  ni.tural  i.i.d  i)iol)al)lo  (wijocfiiro      I  am 
ot  ajvar.  that    l.n..  ,s  any  .'vi.ln.n.  in  tl..  'as,-  tl.at  osta  .lis  ,  s  it 

IS  a  ly  (.tiicr  .eason  uivcn  in  the  cvi.h.iuu,  xvi.y  tliis  jMwtion  (»1' tl  <>  1  u  nl 

:;^h^^;:;;  ;;i.;;;:^:;  ii^ft.  ^*  ^"^  ^'""^  ^"-'  ^  ^--  ->  ''^"t  to  -y  uiat'i;.;! 

And  MOW    liavirio-  indicated  what  the  sufjffestii.n  is  that  is  to  bn 
em-ounrmMl,  belore  alhnlinj:  t„  any  „f  the  evidence  or  1 1!,,  '  cm     h 
.re  said  to  support  .t,  I  will,  with  th,>  pern.ission  of  the  Tri   n  al   de  ir 
entering' iil.on  that  evi.lcnec  at  tliis  late  moment.  ' 

^\^hv  j^nlmnal  tli.w.  a.ljonrne.l  nn(il  Tnes.lay,  J.me  L'7,  l,S!»;i,  at  ll.;tO 
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FORTY-FIFTH  DAY,  JUNE   2f^\  1893. 

ISIr.  Piii'U,rs. — On  l^'ridiiy  hist.  Sir,  as  tlic  'riiltimal  will  rciiicnibor, 
ill  t'liteniij;'  iiixm  tin'  assertion  in  rrspct't  to  tlic  coniniinfiiinj,' of  the 
two  herds  of  seals,  l)elon;iiii<:  icspeitively  to  the  I'lihilof  and  ('<tni- 
inander  Islands.  I  had  heyiiii  to  |)(»int  out  on  tlienr.ii»  the  roiiti's  wliieli 
they  followed;  and,  in  order  that  what  1  am  altont  to  say  may  be  intel- 
lijuible,  i>eiha|>s  yon  will  jiennit  me,  for  a  moment,  to  reler  aj;aiii  to  the 
maj).     (I'efers  to  the  routes  and  distances  on  the  maj*.) 

Now.  what  is  meant  by  the  t(^rm  "iiifermin<;iin;;"?  If  it  means  only 
the  ensnal  int4M'min<j:linji'  of  the  seals  in  the  open  sea  to  some  small 
exteiM,  then  it  is  manifeslly  of  110  importance  to  the  ease.  If  the  seals, 
on  leavinj;  the  IMibilof  Islands,  make  their  circuit  and  return  to  tlio 
I'ribilof  Islands  ajiain,  it  is,  of  course,  utterly  immaterial  whether  a 
few  of  them  do  or  do  not  in  that  interval  i)ass  fai'  eiionji'li  to  the  west- 
ward, or  a  few  of  the  Commander  seals  pass  far  enonj,di  to  the  east- 
>vard  so  that  tliey  are  bronnht  to;,fetlier,  because  they  si'parate  aj^ain. 

Jlow  preposterous  it  is,  1  may  say  in  passing,  because  no  motive, — no 
jiossible  indmement  can  exist  why  they  should  turn   about  and   jjo 
aj^ainst  the  drift  current,  forsakinji'  their  ordinary  inij^ratory  route,  a 
1^  lo!<;- di  hince  to  the  west  or  a  lonj;' distance  to  tiie  east  for  the  mere 

pie;'  ;uie  o^"  t  ncounterin;;'  in  the  water  some  seatteicd  seals  from  the 
other  11  Id.  and  then  have  to  make  their  way  back  aj;aiii; — but  it  is  not 
worth  while  to  stop  to  refute  it  because  it  is  of  no  eoiisetpience. 

If  on  the  other  hand  it  is  meant  to  be  asserted  that  any  part  of  the 
Priltilof  Islands  seals  not  only  j^o  out  into  the  western  sea  where  tlu^y 
encounter  seals  from  the  other  side,  but  f;()  to  the  Commander  Islands 
and  Join  themselves  to  another  herd,  breed  on  the  Commander  Islands 
and  forsake  the  I'ribilof — or  if  it  ai)p('ared  that  any  i)ortioii  of  the  Com- 
mander seals  forsake  the  heid  which  they  belonj;  to,  and  come  across 
and  Join  themselves  to  the  I'ribilof  Island  seals,  then  it  would  be  a 
fact  the  materiality  of  which  would  of  course  de[»eud  upon  its  fre([uency 
and  its  extent. 

There  is  one  consideration  which  is  ])erfectly  conclusive  anainst  that 
theory  before  you  enter  ui»on  any  evidence  whatever,  except  the  evi- 
dence allbrded  by  the  ma]».  If  it  wer<>  true, — if  it  is  true  to-day,  that 
these  seals  intermiiifile  to  any  api)reciable  extent — then  there  is  every 
reason  to  supjiose  that  they  have  always  done  so.  There  is  no  reason 
wliy  that  should  occur  now  any  more  than  always.  If  it  had  always 
occurred,  these  two  species  would  lotiff  ago  have  been  entirely  undis- 
tinsiuishable.  The  cross  breed  in  j;'  that  would  have  taken  i)lace  if  the 
seals  went  indilferently  to  any  extent  at  all  to  the  Islands  that  belonged 
to  other  herds,  would  lon^- a<;()  have  etfacjcd  the  difference  which  it  is 
still  conceded  exists  between  these  seals.  They  would  be  no  lonjjer  dis- 
+injjnishable.  It  would  not  bo  true  as  I  shall  have  occasion  to  show 
from  the  evidence  of  the  Furriers — every  one  of  them  on  both  sides  of 
the  ease — that  tlu'ie  is  a  marked  and  plain  dilference  between  the 
skius  which  enables  an  expert  to  distinguish  them  from  each  other. 
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Jt  could  not  bo  any  longer  true  if  for  centuries — or  nuinbeiless  centu- 
ries— we  do  not  know  liow  lon^^ — interbreedin;^'  liad  been  taiving  place 
between  the  seals. 

Let  us  look  tor  a  moment  at  tliis  finest  ion  as  it  stood  upon  the  testi- 
mony, up  to  tlie  time  of  the  filin<4'  of  the  liritish  Counter  Case.  The 
American  Commissioners  si)eak  of  this,  and  as  I  shall  not  read  very 
much  I  may  beexiMised  for  readinj;"  a  few  words  from  wlii't  liiey  say  at 
page  '6'23  of  the  United  Htates  Case. 

3.  The  fur-soals  of  the  I'ribilof  Islands  do  not  mix  witli  .noHd  of  flie  ("oiiiniitiidtT 
and  Kiiiilt'  IslaiidH  a*^^!iny  time  of  tlioyear.  In  smiimt'vt',o  t  wo  liords  remain  I'ntircly 
distinct,  S(']);nated  l>y  a  water  interval  of  several  Iuind,{'d  miles;  and  in  their  winter 
mijrrations  those  from  tlie,  I'lihilof  Islands  follow  the  Ameriean  coast  in  a  south- 
easterly  direction,  while  those  from  the  Comniaiider  and  Knrilo  I  lands  follow  the 
Silierian  and  .lapan  coast  in  a  soiithwc'slc.'rly  direction,  the  two  herds  liein.ir  separattid 
in  wint<^r  hy  a  water  intersal  of  several  tlionsand  miles.  'I'iiis  rej;nlarity  in  the 
movements  of  the  dill'erent  herds  is  in  obedience  tn  the  W(dl-known  law  that  iiiifini- 
iorii  uuhiuth  follow  ilcfiiiile  roiitcn  in  minraHoH  and  vvtitrn  i/ao-  (tflir  j/tar  to  ihc  same 
places  to  breed.  Were  it  not  for  this  law  there,  wonlil  Ik^  no  such  lliiiii;  as  stability 
of  s|)ecies,  for  interl)reedin<^  and  (existence  nn<lcr  di\eise  ])hvsioi;i'ai)hic  conditiona 
■\vonld  destroy  all  s|i(M'ilic  ehiiracttirs. 

The  pelan'e  (d'  the  I'riliilof  fnr-seal.s  ditl'er  so  marki'dly  from  that  (d'  the  Commander 
Islands  fnr-seals  that  liie  two  are  readily  distiiipfuished  by  experts,  and  have  very 
dill'erent  values,  the  former  commanding  nnudi  higher  prices  than  the  latter  at  t.io 
regular  J^ondon  sales. 

Dr.  Allen's  rt'port,  in  the  lirst  volume  of  the  Ajjpendi.K  to  the  Case  at 
page  4(i(),  is  to  tlie  same  effect.  It  is  a  very  able  and  intoresting  article. 
lie  says: 

The  Commiinder  Islands  hei'd  is  (evidently  distinct  and  sei)arate  from  the  I'li'dlof 
Inlands  herd,  Its  home  is  the  Coiuuuunler  grou|»  of  islands  on  tin;  western  side  of 
Ijehring  sea,  and  its  line  of  migration  is  westward  and  southward  along  the  Asiatic 
toast. 

To  suppose  that  the  two  hiu'ds  mingle,  .'lud  that  the  same  animal  may  at  on(^  time 
be  a  mond)er  ol'  one  herd,  and  at  another  tiim;  of  the  other,  is  contrary  to  what  is 
known  of  tlie  habits  of  migrating  animals  in  general,  liesides  while  the  two  herds 
ai'e  classitied  by  naturalists  as  bidonging  to  one  and  the  same  sjiecies,  namely,  the  Cal- 
lorliiniis  iirHiuiin,  they  yet  jircscMit  slight  ])liysical  diU'ereiices,  as  in  the  sliajie  of  the 
body  and  in  the  character  of  the  hair  and  fur,  as  regards  both  color  and  texture, 
sullieient  not  only  to  enable  exi)erts  in  the  fur  tiade  to  recogni/e  to  which  herd  a 
given  skin  belongs,  Vuit  snflieient  to  atl'ect  its  commercial  value.  As  yet,  exjx'rt 
naturalists  have  been  nnable  to  make  !i  tlirect  eoin]>arison  of  tnt!  two  animals,  but 
the  ditlerences  alleged  by  furriers,  as  distinguishing  the  rejireseutatives  of  the  two 
herds,  point  to  their  being  se])arable  as  snlispecies.  in  other  words,  as  well  marked 
geographic  phast>8,  and  thus  necessarily  distinct  in  habitat  and  migration. 

Then  Ave  go  into  considerable  ev:<len('e  which  1  shall  not  feel  justified 
in  detaining  tlie  Tribunal  to  read;  but  we  liave  examined  six  IJritish 
I'tirriers  in  London,  twelve  American  scientists  aside  from  the  gentle- 
men Irom  whom  I  read  Just  now,  and  one  witness,  .Mr.  Morgan,  who 
Avas  ii  superintendent  on  the  Jslaiuls  tor  a  loirg  time,  and  a  ship 
master  in  those  regions  for  a  very  i(mg  tiim>.  Tlie  eviucace  will  be 
found  on  ]»ages  1>lJ  to  !tS  of  the  A;  iieiidix  to  the  American  Argiiment, 
in  which  the  testimony  is  collated.  These  \vitii(^sses  state  the  ditferenee 
between  the  furs — tlie  animals  and  the  skin;  and  they  state  the  differ- 
ences in  the  price,  and  they  all  state  that  anybody  actpiainted  with  the 
triule  can  readily  and  easily  distinguish  them. 

Now  one  fdi'tlier  citation,  and  that  is  wliat  the  Ibitish  ('ommissiouers 
liave  said  about  it.  1  shall  not  be  understood,  1  trust,  l(>t  me  say  once 
for  all,  as  referring  to  the  I'.ritisb  ('ommissioners  Report  as  evidence  in 
respect  to  any  (luestion  of  fact  that  is  in  dispute,  except  so  far  as  I 
gatlier  from  it  the  admission  of  tlie  other  side.  1  refer  to  it  as  I  refer 
TO  the  statements  of  a  party,  and  I  shall  have  something  to  say  about 
that  by  and  by.    It  is  enough  to  say  now  that  i  refer  to  this  book  as 
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tliestatiMiieiit of  the  adverse  party,  and  wliere  it  tMuitiiiiis  any  admission 
tliat  is  I'avoinablc  to  us.  i  liavc  tlie  ii,uht  to  use  it  as  such.  Wliere  it 
contains  any  otiier  statenn-nt,  I  sliail  liave  an  oppcntunity  to  show  before 
I  o-et  throMjili,  or  i  atlicr  all  I  lie  Wiiy  alon;^'  whenever  I  deal  with  ((uestions 
of  fact,  just  how  far  it  is  relialile  as  evidence.  If  i  he  case  liad  remained 
wiiere  it  remained  at  tlie  bejiinnino' of  tiiis  ('(under  (  use,  nothinj;' more 
w<ud<l  need  to  Iia\'e  been  added,  l^ceause  the  ibitish  Commissioiu  rs,  as 
you  will  see,  admit  t\\o  whole  jioiiit  tor  wliicli  1  liav  «•  been  contending', 
and  eoincide  .ucnerally  with  tiie  American  claim,  and  with  the  j^'reat 
body  of  e\  ideiM-e. 
They  say  at  section  197  i)af;'e  .'IJ: 

lieHpectinu'  the  miration  raiii;e  ol'  the  tur-seals  wlileli  r(>s(>rt  to  the  Coniniatider 
Islands,  to  lidldicn  Island,  and  in  small  niirnliers  to  se\  eral  jilacis  in  the  Kiirile  Isi.inds, 
as  nil  ire  luUy  notid  in  siilisi'i|neiit  pa-jes,  comiiarativel  y  lit  tie  lias  hee.i  recorded  ;  Imt 
the  risiilt  of  iiKiniries  made,  in  varioiis  directions,  when  IniMisrht  together,  are  siii'll- 
eient  lo  enalde  its  miicrai  iharailer  and  tlii!  area  \\hich  it  covers  to  lio  outlined. 
The  dcliciency  in  iiiloiiiiat  ioii  tor  the  Asiatic  coasis  dc|iends  on  the  fai-t  that  pelajiie. 


alinu',  as  u  idcrslodd  on  the  coast  of  America, 


tliei 


e  |ii'a  ■tically  nnlviiown,  while 


the  |ico|de  inhabit i m;'  tlui  coast  and  its  adjacent  islands  do  not.  likt^  the  Indians  and 
Aleuts  of  the  ciiposiro  side  of  the  North  I'.icilic,  naturally  \<'iiture  far  to  Hca  for 
hnntiiif;'  iiur]Kises. 

Xow  I  etili  ]iaiticnlai  atteiiiion  to  this: 

The  faits  already  cilei'   in  coiiiiection  with  tln^  minration  of  the.  seals  on  the  east 
show  that  these  animals  enter  and   leave   ISehiiu'j  Sen  almost 


side  of  the   I' 


ICllll 


entirely  by  the  eastern  jiasses  throiinh  the  Aleutian  chain,  an',  th.at  only  under  excc))- 


tional  cii'cumstanci!s,  and  nude 


ii'cssof  weather,  are  some 


\  oune;  seals. 


wh 


tliiir  way  south,  driven  as  far  to  tlni  w  est  as  At Ua  Island.  No  lai'i;(^  bodies  of  nii^rat  in^;' 
seals  are  known  to  p.iss  near  Attn  Island,  the  \\esf(^rnniost  of  the  Aleutians,  and  no 
yoniifj;  seals  have  ever  within  memory  lieeii  seen  there.      I'hesi!  circniiist.'iuccs  with 


itlnrs  which  it  is  not  necessarv  to  detail  here,  are  sntticient  t( 


•nnmstiate  that  I  he 


mam  mi;;i'at urn- routes  o 
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the  .Meul  ian  chain,  and  there  is  e\  cry  leasou  to  belii'\ c,  that  altlioujrh  thi:  seals  become 
more  or  less  commiiij;'li'il  in  r.ehriiii;  Sea  <lurinji  the  summer,  the  miuration-routes  of 
the  two  side  s  of  tin*  North  i'acilie  are  essentially  distmei. 

I  refer  now  to  section  l.").">  of  this  d'leunieiit  on  nam;  .St): 
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111  normal.     It   is   not   ludieved  that  an v  volnnlarv  or 


systc'iiatic  moveiiieni  of  fur-seals  takes  place  Irom  one  ^roiip  of  breediiij;  islands  to 
the  other,  but  it  is  prcdiable  that  a  contiiined  liaiassiii;^  of  the  seals  upon  one  Ljriiiip 
niiulit  result  in  a  course  of  years  in  a  corre^po|ldin.n■  ;;radual  accession  to  the  other 
^n'oii]). 


In  what  1  have  further  to  say  on  tliis  snlijeet.  1  liope,  Sir,  that  yo 


ti 


will  bear  thi.s  lan^'utige  in  miii<l.     1  will  also  read  fit 
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rhcdher  voliint;irilv  ov  h'd  tliitl 
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iii(|iiiiies  alonj;-  the  Aleutian  chain  show  that  no  rei;ul;ir  iiii;;ralion  route  lidlows  its 
direction,  wliei  her  to  the  north  or  soul  h  id'  I  he  inlands.     It  is  certain  that  the  yoiiiii; 
seals  in  ^-oiiiu' southward  Irom  the   I'ribihd'  Islands 
the  westward  as  I  he  ITL'nd  niei  idiaii  of  west  hmeiiud 


mlv  rarelv  jjet   drifted  as  far  lo 


«  lille 


Attn  Isl.and,  on  tin 


d 


iiiei  idian  e.'ist,  is  never  \  isitcd  b\  yoiiii'^  seals,  and  I  liei  efure  lies  bet  «  ei'ii  I  lie  1  r nil  la r 
ail  I  limn  ini^ratioii-ronies  id'  the  m'iiIs  ^iiin^  tiom  t  he  I'riby  lot'  and  ('oininander  b.lands 
respei  I  ively. 

if  any  difference  between  that  and  the  propositi<ui  in  reo-ard  t<j  these 

.seals,  which  is  stated  by  the  .\iiieiieaii  Commissioners,  i>y  1)'.  Allen, 
and  iiy  a  considciable  number  <d' witnesses  I  slndl  allude  to  liereatter, 
can  be  perceived,  it  is  a  dilference  that  is  not  percei>tible  to  me.     Nevor- 
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tlioless,  and  this  is  not  tlie  first  instance,  nor  the  last,  in  wliich  different 
statements  on  the  same  suhjeet  and  on  the  same  jjoint  will  he  iound  in 
this  doeiiment,  there  is  soiiietliiM;L;-  in  section  I'lOthat  seems  to  hear  the 
other  way, — that  it  is  not  easy  to  reconcile  with  that  which  I  have  been 
reading'. 

In  section  'JIO  it  is  said: 

In  order  to  arrive  nt  !i.scoiiii)leto  a  knowledge  as  pos.silrlo  of  the  actual  dLstriltution 
ol'  the  fur-seal  in  l?elirin<i  Sea,  a  eircnlar  was  iirojiared,  in  which  it  was  requested 
that  regular  seal  logs  shonld  1''  kept  on  the  ISrilish  crui/.ers,  and,  through  tiie 
kindness  of  the  Coiuiiiaiiiler-in-i  i.it  f  on  the  I'mcIiIc,'  Station,  conuuuiiicated  to  their 
('ouimaiiders.  'I'lic  worjv  was  taken  u])  with  enthusiasm  by  the  various  oflicers,  and 
maintained  throughout  the  season.  Careful  observations  of  tin;  sauie  i<ind  were  also 
made  (111  our  own  steamer,  the  "Danube!",  aud  sul)sc(|ueutly.  tlirou'^li  the  courtesy 
of  tile  I'liitcd  .'states  C'ouiniissioners,  cojueH  of  the  track-charts,  and  oliservntions 
made  of  seals  by  the  \arious  I'liitetl  States  eriii/<'rs,  \v(M'e  sujiidied.  Information  on 
the  same  subject  was  also  sought  in  various  other  ways,  such  as  liy  iiuiiiiry  from  the 
captains  and  hands  of  sealing- vessels  met  in  \'ictoria  and  N'ancouscr,  aud  from  the 
inhaliitants  of  various  ]daees  touched  at  during  the  summer. 

Then  section  212  pttge  3~>: 

The  obsei'\  ations  at  command  for  isitl  jiraetically  co\er  jirctty  thoroughly  the 
period  of  alioiit  two  months  diirin;;-  which  seals  are  ordinarily  taken  by  ]iel;igie 
hunters  in  Hehring  !>ea,  extending  from  tlo'  midilleof  .Inly  to  the  middle  of  Seiiteiii- 
ber,  and  they  are  nuieli  more  complete  for  the  eastern  than  tor  the  western  part  of 
the  liehriug  Sea. 

(Jn  consiileialioii  of  the  material  to  ])e  dealt  with,  it  was  decided  that  it  might 
be  most  advantageously  divided  into  two  jieriods  ot'  aliout  a  nnuith  each,  the  first 
including  all  d;it(S  from  thi!  l.'>tli  .Inly  to  the  lath  .\imiist.  and  tht>  second  those 
between  the  15th  .\iigusl  and  the  15th  Scptenilier.  All  the  lines  ci'uized  over  in  the 
iirst  of  these  periods  were  plotted  on  one  set  of  uia])s,  and  those  in  the  second  jto- 
riod  on  another.  The  parts  of  tliesi;  tracks  run  over  during  the  night,  and  in  which 
se.'ils  tlieiet'ore  could  not  well  be  oliscu'ved,  were  indieale<l  on  the  maps  in  a  dil'l'er- 
ent  manner  from  the  day  tracks,  as  far  as  possible;  and  with  the  assistance  of  the 
logs,  the  niiuibers  of  seals  seen  in  certain  intervals  were  then  entered  along  the  vari- 
ous riMites  ill  a  graphic  nniniier.  The  ]daces  in  which  ])elagic  sealers  ha(l  rejioried 
seals  to  be  abundant  or  otIierwis(\  as  well  as  those  in  which  se:iling-vessels  were 
found  at  work  by  the  erui/.crs,  and  other  facts  olitaiiicd  from  various  sources,  were 
also  indicated  on  the  nnips. 

The  result  of  all  this  is,  if  you  will  now  have  the  kindness  to  turn  to 
pa,ne  loOof  (lie  liritish  Commissioners"  Keport.  lliat  three  maps  are  ,set 
forth  by  tliese  j>entlemeii.  The  first  is  iiiimalerial  to  my  ])resent  pur- 
pose. It  only  indicates  their  own  crtiise;  in  the  secoml  and  third  mai)S 
yon  will  find  iiidicateil.  in  red  colour,  what  Ihey  call  the  resorts  and 
nH,!iiiition  routes  of  the  fnr-seals  in  the  >.'orth  I'acilic.  You  wiU  see 
from  that  icd  coloiir  tliiit  the  resort  and  lialtitat  (to  nse  a  very  iiwkv>ard 
wold)  of  these  animals  e.\teiid  cletir  across  I'lom  the  American  to  the 
Kussian  side,  a  consideriible  distance  to  the  north  and  sonlh.  It  is 
reprc.-ented  so  that  the  map  conveys  the  idea  that  the  seals  are  scat- 
tered all  through  that  body  of  water  in  siicli  a  manlier  tliat,  if  it  was 
line,  it  would  i»e  totiilly  im])ossible  to  iissnme  w  hicii  seal  went  to  which 
Island,  or  whether  it  made  tiny  dillereiice  to  aiiv  seal  which  Island  it 
went  t(».  The  thirtl  map  extends  from  -Inly  the  I.")th  to  .\n,gtist  the  Kith. 
The  fourth  map.  which  1  onutted  to  refer  to,  }>ives  th(>  area  fretiuentetl 
by  fur  seiils  fnim  August  I  he  KJtli  to  September  the  l.'dh  bS!>l. 

liOnKiii;;  at  iliat  map  and  hiokiiig'  at  nolhiiii;  else,  it  would  settle  the 
(piestion  that  there  is  no  ])articnlar  distinction  aii<l  that  these  seals 
are  eveiywhere  intermiiifiied.  Thai  is,  of  course,  what  the  imip  Avas 
intended  to  convey,  and  what  it  does  convey  until  it  is  refuted.  You 
will  remember  the  pai  t  ictilarity  with  which  il  is  staled  by  the  I'.ritish 
('(•mmissioners  that  these  maps  are  Ibitnded  n]ioii  the  lo^s  of  the  Brit- 
ish cruisers  and  the  American  ernisers.  They  ar(^  not  conjectural; 
they  iire  not  hypothetical,  nor  snjiyestive;  they  are  put  before  you  as 
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the  result  of  actual  cruises  and  observations  recorded  in  the  lo<;s  by 
the  naval  Olticers  of  (ireat  liritain  and  America,  undertaken  with  .yreat 
enthusiasm  by  the  British  Oiricers,  you  will  remember,  and  undertaken 
at  all  events,  whethei' withcnthiisiasm  or  not,  by  the  American  Ollicers. 

Now,  would  it  be  credited  till  a  velerence  is  liad  to  the  map  that  we 
were  fortunately  able  to  linnish  on  this  std)ject,  that  no  one  of  those 
cruisers  ever  was  in  a  position  to  arrive  at  any  such  result,  or  to  fur- 
nish any  information  wlialever  on  the  subject?  That  these  maps  with 
their  ai»parently  <'onclusive  results  as  to  the  locality  of  these  seals, 
stated  to  be  founded  upon  observation  of  the  very  best  olticial  charac- 
ter by  jjentlemeii  whose  ([ualilications  are  iinciuestionable  and  whose 
character  is  above  dispute,  had  no  foundation  whatever'  That  there 
were  no  ^"ch  cruises  and  no  such  observations?  1  shall  ask  your  atten- 
tion to  '.x.ips  X"^  1,  L*  and  3,  in  the  Portfolio  of  the  American  Counter 
Case;  X"  1  shows  the  cruises  of  the  American  vessels,  six  in  number, 
from  July  the  loth  to  Auj^ust  the  loth.  You  will  see  how  far  to  the 
west  they  went.  Y'ou  will  see  that  they  never  entered  the  waters  that 
are  concerned  by  this  cmjuiry.  They  went  to  no  such  place.  They  not 
only  made  no  such  obsei  vat  ions  aiicl  no  such  record  as  would  alford  a 
foundation  for  the  liritish  Commissioners'  ma])s,  but  they  never  went 
where  they  could  have  made  any  observations  or  have  known  anything 
upon  the  subject. 

If  you  will,  now  kindly  look  at  Map  X"  2  of  the  same  rorffolio,  you 
will  lind  the  lojis  of  the  British  X'essels  for  the  same  ])eriod-of  time. 
These  are  the  oentlemen  who  entered  into  the  matter  with  f>reat 
enthusiasm.  I  have  no  doubt  they  did.  as  far  as  they  went;  and  you  will 
see  that  not  one  of  them  was  much  west  of  the  171th  decree  of  loii};L- 
tude,  between  that  and  ll'P,  from  the  Yakntat  I'ass  up  to  St.  Law- 
rence Island,  and,  of  course,  they  could  not  have  made  any  such 
observations  as  to  the  locality  of  tln'  seals  beyond  that,  as  these  maps 
pietend. 

Then,  by  referrino'  to  the  third  Chart,  yon  will  see  that  the  logs  and 
cruises  of  the  two  Xaval  iScpiadrons.  the  Anu'rican  and  the  British, 
cover  the  second  ])erio(l  and  combine  the  two  in  one  map.  For  tlu^  llrst; 
period,  they  are  .yivi'n  in  separate  niai>s:  for  the  second  jteriod,  they 
are  jiiven  in  the  same  ma]),  and  it  gives  the  courses  of  six  I'nited 
States  vessels  and  four  Brit  ish  vi'ssels.  You  will  see  in  that  chart  that 
tlu^y  run  a<'ross  once  and  back  a,uain,  and  <ui  this  map,  are  laid  down 
the  seals  they  saw.  without  attemptino-  to  discriminate  between  the 
fur  and  the  hair  seals  which  freiiuentcd  that  rejiion.  You  will  see, 
from  the  loj;',  there  arc  almost  none  at  all.  'I"he  tirst  Chart  shows  that 
the  ships  never  were  in  a  place  where  they  could  have  obtained  evi- 
dence in  support  of  the  other  niaj*.  The  second  shows  that  tlu'y  did 
(»nce  or  twice  run  across  there,  an(l,  when  they  did,  they  did  not  see  any 
seals.    So  that  their  evidence  was  exactly  the  other  way. 

Now  this  is  exposed  in  t  he  Coniitf'r  ('i.<e  of  the  I'liited  States;  and 
what  has  the  llritish  Covernmeni  to  say  about  it.'  Nothiu};' whati'ver. 
In  the  liritish  Counter  Case,  it  is  said  in  substance  that  tlie  informa- 
tion referred  to  seems  not  to  suppiut  the  map.  or  some  words  to  that 
elVect.  But  tiiey  neither  (;laiin.  what  of  course,  no  man  could  claim, 
that  their  map  (lerives  any  siippoit  tioni  these  charts,  nor  do  they  offer 
any  ex]tIanation  how  it  came  to  pass  that  they  were  led  to  consti'uct 
these  elaborate  majis.  eitini;'  no  other  authority  for  them  than  the 
observation  of  ships  tiiat  either  ne\cr  were  there  at  all,  or,  when  they 
were  there,  their  obseivations  were  dii'(><'tly  the  other  way.  When  this 
was  i»ointed  out  in  the  Anu'iican  Counter  ('ase,  wheji  it  was  shown 
that  the  foundation  for  these  nuips  in  the  British  Commissioners  Keport 
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liiul  utterly  ]>erislied;  tluit  tliey  were  sustained  up  to  that  time  by  no 
evidence  whatever,  we  tlien  luive  j;iv<'n  us  ii  body  of  what  is  <;alled  evi- 
dence of  ii  totally  diHerent  kind  taken  in  1.S9U,  wliich  I  siiall  allude  to 
in  tlie  proi)er  order:  j  uni  speaking  now  of  tliis  case  as  it  stood  up  to 


the  time  of  the  filing  of  the  Britisli  C(»unter  Case. 


After  staliu"'  what 


is  claimed  by  the  United  States,  that  document  goes  on  to  say: 

It  is  then  iissuiiiod  that  the  only  diita  werotliose  th^iivt'd  from  lojiM  of  cmizors,  and 
those  ot  th(^  liritif-li  criii/orH  aro  rcin'odiiccd  in  tlic  form  of  Charts  apjx'nded  t(.  tlio 
I'nitfd  States  Counter-Case,  together  with  the  tracks  of  United  Slates  cruizers  m 
l«!tl'. 

Ill  rei)ly  to  tliese  contentions,  it  may  he  statiid  the  distrilmtion  of  seals  in  Behring 
Sea  ill  \H\)l,  as  sliown  on  tlie  Hrilish  Commissioners'  .M;;))s,  in  so  tar  as  it  relates  to 
the  i)art  of  Mehring  Sea  surrounding  tiie  I'riliilof  Ishinils,  dejiended  ehielly  upon  tli 


sveral  cruizers.     Hut  an  inspection  of  the  t 


racUs.  as 


printed  liy  the  United  States, 


•will  show  that  the  cruizers  in  most  cases  conliiied  their  operations  to  the  regions 
surrounding  the  i'rihilof  Islanils. 

Then : 

For  other  ])arts  of  the  sea,  other  sources  of  information  had  to  be  oin])loyed.  The 
British  Coinmissioners  refer  to  those  other  sources  (including  their  own  voyages)  in 
a  general  way. 

I  have  read  the  way  in  which  the  Biitisli  Commissioners  before 
referred  to  this  subject,  by  sayinj;  tiiat  nothing  was  known  in  regard  to 
it  that  was  at  all  relitible,  ami  that  there  was  nothing  to  change  the 
inference  that  these  migratory  animals  followed  their  ordinary  route; 
and  one  section  that  I  did  not  read  was  that,  if  the  sealers  knew  other- 
wise, they  kept  it  to  themselves  because  they  desired  to  keep  secret  the 
])lace  where  the  best  sealing  was  to  be  found.  Tin;  way  in  wlii(!h  they 
referred  to  n  was  to  admit  that  tliere  was  no  other  authority  wlmtever; 
and  beciiuse  there  was  no  other  iitiinority  they  desired  to  set  on  foot 
these  explorations  by  the  ships  of  the  JJritish  (lovernnient,  which  the 
Americiins  hau  done  for  themselves;  and,  on  the  strength  of  those 
ob.serviitions,  they  bas(^  these  Charts.  Is  tliere  any  e.\[)lanation?  Is 
there  any  excuse.'     ^'ot  one  word.     1  liiive  retul  it  all. 

That  is  the  way,  Sir,  that  tiiis  question  slood  when  the  Counter  Case 
was  liled.  M'liat  is  the  Counter  Case?  It  is  a  document  by  which 
under  the  interi>i('t;ition  of  this  Tretity  adoiitcd  by  (ireat  Britain,  and 
which  has  been  the  subject  of  observation  before  in  tiie  ])reliminiiry 
argiiinent  that  you  listened  to  on  tlie  adniissihjlity  of  evidence,  the 
whole  body  of  evidence  ]>iit  in  on  the  jiart  of  Creat  Britainon  all  (p;es- 
tions  of  fact,  except  what  is  found  in  the  Uritish  Commissionei'.s'  IJejiort, 
was  put  in  at  a  ])eriod  too  late  to  be  met  or  replied  to  by  the  United 
States. 

So  that  this  case  presents  the  extraordinary  spectacl(>,  unknown  as  it 
seems  to  me  in  any  Court  of  .Instice  before,  of  a  triiil  upon  important 
issues  of  fact  and  very  vobimiiioiis  evidence  of  every  descii[)tion,  includ- 
ing niiiny  new  descriptions  not  known  before,  put  in  by  one  side,  none 
of  which  the  other  side  has  any  op^iortnnity  to  reply  to  or  even  to  read 
until  it  is  too  late  to  put  in  evidence  in  exi)laniition,  impetichment,  or 
contiadiction. 

]S'ow,  in  that  Counter  Case,  they  leturn  to  the  charge,  and  bring  for- 
ward a  considerable  body  of  what  they  regard  as  proof,  and  what  is 
proof  as  iar  tis  it  goes  undoubtedly. — on  this  (piesti(»n  of  inteiiningiing. 
if  it  had  been  lett  where  it  was  left  by  the  ptirties  and  the  two  sets  of 
Commissioners  in  tlie  tirst  place,  it  would  not  have  been  o])en  to  any 
contiadiction.  except  so  far  as  iiie  Alaps  ol"  the  Uritish  Connnissioner.s 
attonpt  to  introduce  a  contradiclion,  wliich  1  liiive  shown  is  completely 
refuted.  In  the  A'ery  extraordinary  dociinient  citllcd  the  Supplemen- 
tary Keport  of  the  British  Commissioners  which  has  been  received  here 
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as  an  Ar^imicnt;  it  is  notliinj^-  els(>, — tlie  IJcport  was  nofliinj;  but  an 
Arj>uni(Mif,  an<l  tliis  is  notlnii^'  but  a  SupitU'incnlary  Arj-iiment, — we 
are  told,  at  paye  23,  that, 

"  lu  our  previouH  Report  it  seems  In  be  nccessaiy," 

— these  <  entlenien  bef>in  to  ])ere»'ive  tliat  it  is  desirable  at  any  rate,  if 
not  necessary,  to  meet  the  extraordinary  state  of  facts  about  these  niai)s 
by  soiiicthinj;-. 

Mr.  .Justice  TIat^lan. — Do  you  understand  that  rejMut  to  have  been 
l)resented  to  us  as  ])art  of  the  ar,nunu'nt  of  the  l>ritish  Counsel? 

]\Ir.  PiiELi'S. — Heally,  Sii',  I  do  not.  J  believe  there  have  been  one 
or  two  feeble  references  to  it,  and  by  feeble  I  mean  of  eourse,  brief, 
because  1  do  not  uu'an  that  anything'  which  eomes  from  my  learned 
friends  could  be  feeble: — (Icneral  l''oster  reminds  nie  that  what  1  am 
about  to  read  was  read  by  Sir  itiehard  Webster. 

Mr.  Justice  llAlJLAN. — Hut  1  understood  the  ]>ait  read  was  objected 
to  at  the  time. 

Mr.  rui:Ll'S. — It  is  not  evidence.  It  is  only  a  statement — it  is  an 
apology. 

Mr.  .Justice  IIarlan. — T  oidy  asked  for  the  purjtose  of  knowing 
whether  we  are  to  look  into  that  report. 

]\rr.  I'llELi'f-'.. — ^»ot  by  any  means  with  our  consent.  Sir.  Onr  position 
has  been  stated,  and  we  do  not  withdiaw  Iron)  it.  I  only  refer  to  a  word 
or  two  of  apology  on  this  point,  which  I  was  about  to  read,  wlii(;h  is  the 
only  reference,  jterhajis,  1  shall  make  to  it,  and  it  has  been  already  read 
by  Sir  liichard  Webster. 

Mr.  .Justice  IJaki. AX. — 1  repeat  the  en(|uir>  tliat  wc;  may  knf)w 
A\  liether  we  are  to  look  into  it.  1  do  not  understand  that  Counsel  for 
the  r.ritish  Government  have  ottered  that  report  as  a  ])art  of  their 
argument,  though  entitled  to  do  so. 

Sir  IvicilARi)  Wki'.stkr.— 1  should  like  the  Tribunal  to  understand 
that  we  most  certainly  have  ollered  that  rejxtrt  as  i)art  of  ,mr  argument. 
There  are  matters  in  it  whicih  were  not  referred  to — matters  of  subse- 
(juent  de])ositions,  which  turned  out  to  be  common  knowledge,  but  we 
have  not  withdrawn.  It  was  originally  offered  and  tendered  as  ])art  of 
our  argument,  and  we  do  not  Avitlidraw  that  now.  My  leariunl  friends 
themselves  suggested  they  might  refer  to  other  parts,  and  any  ])art  they 
wish  to  refer  to  is  open  to  them,  but  we  have  tendered  it  as  part  of  our 
argument. 

JNlr.  .Justice  Harlan. — 1  have  TU)t  so  und(M'stood. 

The  I'UESJDENT. — It  is  understood  that  the  Ciuted  States  do  not  take 
that  sui)plementary  lle])ort  as  evidenee. 

]\Ir.  PiiKLrs. — (if  course. 

I  shall  add  one  new  contribution  from  that  docunu'iit. 

In  our  previous  Ifeport,  as  tlie  existeiirc  of  a  ccitaiii  aiiiuiiiit  of  iiitennin^liiij;  lias 
never  l)eeii  (]ueHtioued — 

Sir  Ki(;iiAUU  WKiiSTi;R.— It  is  "had"  in  the  origimtl. 
Mr.  PiiKLPSi. — ^Iv  copy  is  probably  a  misprint  then.     It  says  "has"; 
but  I  will  readif'iiad" 

"Lad  uover  been  ([nestioned  ". 

That  is  to  say,  had  never  been  (juestioned  when  Ihey  wrote  their 
Keport.  That  is  no  doubt  what  they  mean,  whether  the  w«u(l  is  "has" 
or  "had." 

It  waN  not  considered  noeessaiy  to  note  in  detail  the  evidence  and  observations 
npou  wliieh  the  general  stutenients  were  l)asod. 
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Well,  what  was  the  general  statement — that  there  was  an  inter- 
jningling  or  U(»t .'  Wliat  are  the  observations  and  statements  that  it 
r<'leire(l  to.  except  tiie  laoceedings  of  these  ciuisers  and  a  very  small 
pnggestion  that  lln-y  had  (MUiuired  generally  of  sealers,  followed  by 
the  paragrajjli  1  alluded  to  Just  now,  jiointing  out  that  sealers  were  very 
reticent  in  speaking  on  tlie  sid)je(;t. 

Now  in  18!)],  wlien  they  were  on  the  Comiiuinder  Islands,  they  took 
the  testimony  of  a  native  long  enii>loyed,  named  Snigcrotf.  and  .John 
JNIalowanski  ac(ed  as  interi)reter,  >Fr.  Tliomas  Morgan  being  present. 
This  is  copied  from  the  United  Htates  Appendix,  vol.  2,  jtage  198: 

Siiijj;cr<)lV  tcHtiluMl  tliiit  he  had  livt'(l  on  tlu?  Pi-ibilof  Islands  i'or  many  years  and 
knew  tlie  ilistiiictivo  cliiiiartcristii's  ol'  Imtli  licards,  (yOiiiiiiaiulcr  and  I'ribiloC  and 
tlicir  lial)its.  and  lliat  he  rcinovcd  iVf)ni  llicnco  to  lifliriiii;  Ishiiid.  Ilr  ]ic)int(-d  ont 
liiat  tiu^  two  licavds  liiivi;  .several  dillcrcnt  rliaractciistics  and  Htatcil  that  in  his  bclicl' 
thi'V  <lo  in)t  intcriiiinjilc. 

That  is  one  statement  whicli  these  gentlemen  have  on  the  Islands; 
and  then  Mr.  Mingan  on  ])age  2(H  of  tlie  sanu'  book  testifies  that — 

Said  ('omniissiiincis  aski  •'  said  Siiij;cr"(l'  the  further  qncstion,  whether  he  believed 
that  the  l'rii)ilot' lierd  a 
lie  did  not. 


tiu'  KoMiandorski  lierd  ever  mingled,  and  he  replied  that 


"SVe  hear  of  no  other  statements  to  the  British  Commissioners  Avhat- 
ever. 

Now,  my  learned  friends,  or  whoever  had  charge  of  the  preparation 
of  tlu' Counter  Case,  perceiving  that  to  sustain  the  ]>i'oiK)sition  that 
these  seals  were  sucii  wild  animals  that  tliey  might  be  slain  at  |)leasure 
on  the  high  seas,  and  tliat  the  United  States  had  no  right  in  them,  it 
was  necessary  to  infringe  in  some  way  njion  the  great  leading  facts 
which  attacli  the  animals  to  the  Islands,  select  this  ])oint,  and  for  the 
tirst  time  tliey  go  into  a  consideral»le  amount  of  testimony,  from  two 
sources;  one  is  from  some  London  t'urriers,  wholesale  and  retail,  prin- 
ci]>ally  retail  1  should  think,  of  whom  tiiey  have  examined  a  consider- 
able number,  the  otlicr  is  from  a  bo<ly  of  sealers,  men  engaged  in  the 
l)usiness  of  sealing.  The  one  refers  to  the  diiferenee  between  the  skins 
which  we  had  oiiginally  ]>roved  and  which  was  not  at  all  contradicted  by 
the  Dritish  Commissioner's  K'ejioit — all  tlie  evidence  that  we  had  or  they 
had  on  the  subject  theiiAvas  that  they  were  completely  distinguishable; 
the  other  is  from  the  men  who  claimed  to  have  seen  seals  all  over  the 
sea  ti'om  west  to  cast,  and  at  all  times  intermingling — evidence,  of  course, 
to  which  we  had  not  a  cliaiuie  of  rejily. 

(Mr.  ITieljis  proceeded  to  review  critically  all  the  evidence  on  both 
sides  Ix'aring  upon  the  (luestion  of  the  alleged  intermingling  of  the 
seals  of  the  IMibylolf  Islands  with  those  of  the  Commander  Islands, 
reading  many  passages  lioni  it,  and  claimed  tlmt  sofarfiom  any  such 
intermingling  being  proved,  the  contrary  was  eom))letely  established. 

11(>  iiointed  out  that  the  fact  had  never  been  claimed  in  the  wlade 
history  of  seal  life  until  siiggest«'d  by  the  British  Commissioners  in  the 
contradictory  i>iissages  from  their  report  before  considered.  That  it 
Avas  denied  by  witnesses  of  the  iiigliest  credit  and  fullest  means  of 
knowledge,  both  JJussian  and  American,  who  had  been  concerned  in 
the  maiiagement  of  the  Commander  Islands,  and  of  the  Pribyloti' 
Islands,  and  was  su])])orted  by  uo  witness  who  had  ever  had  any  such 
experience. 

That  no  witness  was  ]»roduced  who  claimed  ever  to  have  seen  a  Com- 
jnander  Island  seal  on  the  rribylolf  Islands  or  a  rribylotf  Island  seal 
on  the  Commander  Islands.  Tliat  the  only  evidence  l)rought  forward 
to  x)i'ove  intermingling  was  from  a  body  of  men  employed  in  the  Cana- 
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diiui  soaliiifi'  vessels  wlio  swore  to  li.iviii<,^  seen  seals  in  various  parts  of 
the  sea  outside  of  the  iiii^ra' i(jii  routes,  and  at  various  times. 

That  none  <»!'  this  evidence  atteini)ted  to  discriniiuato  between  the 
island  or  for  seals  and  tli«?  hair  seals  which  were  proved  to  fnM|uent 
these  wat(MS,  and  wlii('li  at  a  little  distance  could  not  be  discriminated 
from  tiie  tur  .seals. 

Tiiat  these  witnesses  were  swearing  '■''  p'lrta  in  defence  of  their  own 
cral'l ;  were  a  class  of  men  wliose  credit  was  not  to  be  <i<'pended  upon, 
and  were  l)rou}>iit  forward  not  in  tlic  princi|tal  but  in  t lie  connter  case, 
.so  tiiat  llui  I'nited  ^States  iiad  no  opportnnity  wiiatever  to  reply  to  their 
evidence  by  testimony. 

'i'iiat  t':ey  divided  into  two  classes:  those  who  undertook  in  tiicir 
altidavits  to  state  tlie  locations  in  whicli  tiiey  saw  the  seals  ret'eired  to, 
and  tho.se  who  juive  no  locations  whatever  but  speak  of  seeinji  the^n  all 
over  the  sea.  That  those  who  <i'ivc  locations  tuiii  out  in  every  instance 
to  have  seen  the  seals  where  they  shonld  have  been,  in  theii'  prooer 
inij;ratory  route  as  shown  on  the  maj).  That  of  these  who  <jive  no  loca- 
tion, not  one  testifies  that  lie  ever  killed  a  seal  in  the  ontside  waters  he 
I'clers  to,  tli(Uij;ii  eiijuaj^cd  in  the  business  of  sealing  and  with  the  propter 
outfits. 

That  this  class  of  witnesses  arecomjiletely  crnitradicted  by  many  wit- 
ne.'>ses  on  botii  sides  of  nnqiiestionable  (diavacter,  who  made  «'ai('ful 
observations  in  crossing;'  these  waters  at  the  instance  of  the  Uritish  (Com- 
missioners or  (tf  tlios(^  of  the  liiiitcd  States.  That  these  witnesses 
include  all  the  captains  of  the  Uritish  st<'ains]iin  line  rnnninu' between 
Vancoover  and  -lapan.  They  include  also  the  olhcers  of  seven  vessels 
of  the  United  States  Na\y  wlio  thoi'ou,nhly  cruised  the  waters  in  (jues- 
tion  and  made  charts  of  their  observations  which  we  produced.  These 
chai'ts  show  tlie  extent  of  the  cruises  and  the  exact  number  of  seals 
.seen  and  the  localit  ies.  That  the  cruises  (»!'  the  Diitish  Commissioners 
themsel'.es  as  well  as  those  of  the  American  Commissioners  are  to  the 
same  eri'ect.  That  none  of  these  various  witnesses  saw  any  seals  out- 
side of  the  rej^nlar  navi<;ation  route  upon  any  of  these  careful  and  often 
repeated  examinations. 

That  the  alle,yed  intermin.ulin.i;-  is  demonstrated  to  be  nntrue  by  the 
S'reat  ditference  that  has  always  existed  between  the  species  from  the 
('ommander  Islands  and  those  from  the  I'l'ibylolf  Islands.  A  dilfer«Mice 
described  by  many  dealers  and  master  sealers  examined  as  witnesses, 
and  not  denied  by  any  witness,  and  which  is  still  furtliei-  shown  by 
the  yreat  difference  in  the  price  in  the  London  market  between  the  (Com- 
mander Islands  and  the  Pribylotf  Islands  species  which  was  from  I'O  to 
30  per  cent  in  favour  of  t  Im  latter.  A  difference  which  could  never  exist 
if  the  seals  from  tlu'  two  islands  intermiiiuled  in  their  repro<luction. 
That  theattemi>t  on  the  I ?r it  is h  side  to  break  t  he  force  of  tlieevidenceof 
the  furriers  by  re  examiniuin'  some  of  them  entirely  failed. 

Of  the  six  leadini;'  furriers  in  London,  tlirou'^h  whose  hands  pass  all 
these  skins,  and  who  were  examined  on  the  ]»artof  the  ('iiite([  States 
and  testilied  to  the  facts  above  stated,  l»ut  three  have  been  r(?-examined 
on  the  iiart  of  (treat  IJritain,  tlion,uh  they  are  British  subjects,  (jiiite 
ac(!essible  in  Lomloii.  To  six  other  furriers  who  tcsiit'y  on  the  British 
side  no  question  is  put  on  this  subject,  thouj.',h  they  must  of  course 
have  full  knowledi;e  in  regard  to  it. 

One  of  the  fJriti^h  witnesses  of  the  ]R"{yest  exjjeriencc  says  that  the 
new  skins  are  readily  distinuuishable,  but  that  the  process  of  dyeinp; 
and  di'essiu<>'  causes  the  ditfeience  to  disappear  to  a  considerable 
extent.  Four  others  testify  that  there  are  some  skins  in  each  catch 
that  are  indistinguishable  after  they  are  diesscd  and  dyed. 


72 


ORAL    AU(.ii;.Mi:NT    OF    HON.  EDWARD    J.  PHELPS. 


Of  sonu'  otlicrs  wlio  stiitc  tliat  1Ii('i'(i  aro  soiiu;  skins  that  an*  inidis- 
tiiiffuisliablf  cAt'iy  OIK' iiiciitioiis  as  cNistiiif;'  soiiio  uiio  or  more  of  tlie 
(lillcreiices  stated  by  the  witiiesst's  who  testify  on  the  side  of  the  United 
(States. 

No  witness  in  the  case  states  tliat  lie  ever  boiij^ht  or  sold  or  heard  of 
there  beinjr  boiiiiht  or  sold  a  skin  from  the  (Joniniander  Islands  I'or  ii 
skin  from  the  i'rii)ylolf  islands,  or  of  any  (juestion  ever  arisinj;'  amonj;" 
the  trade  or  elsewhere  as  to  which  islands  a  skin  belonj;t'd  to.  Nor 
does  any  witness  deny  the  great  and  uniform  dilference in  the  ])riees  as 
abovi!  state(l. 

Nor  is  any  naturalist  called  on  th(^  i)art  of  Great  liritain  to  contrii- 
di(;t  the  stroiif;-  and  clear  evidence  j;iveM  by  the  Anierii^in  Commission- 
ei's  and  other  scientists,  as  well  as  by  ])racti(;al  sealers,  showing  the 
dilference  that  exists  between  these  two  s]>ec'ies,  ai>i)arent  to  all  who 
are  ae(|uaintt'd  with  them  eitliei'  scientili<'ally  or  )Mactically.) 

Mr.  i'ni;Li's continued:  J  shall  refer  brietly  to  another  (juestion  which 
lias  been  made  by  the  Hiitish  Commissioners  but  which  has  not  been 
observed  u])on  by  my  learned  friends  on  the  other  side,  and  therefore  I 
think  I  have  the  ii_i;h(  toinfer  that  they  do  not  dejtend  upon  itaiidthat 
they  aji'ree  with  me  in  tliinkin;^'  there  is  nothin<JC  in  it.  Ibit  it  has  not 
been  si)eci(ically  withdrawn,  the  e\  idence  is  there,  and  it  nniy  be  useful 
and  may  throw  li;Alit  on  some  othei'  tliin,i:s  brielly  to  consider  it.  'Die 
IJritish  ('(tnimissioners  sn^ucst  in  tlieir  I'cporl  another  theory  that  is 
new  to  the  world, — one  of  the  numcrons discoveries  they  have  been  able 
to  make  in  this  ease;  and  that  is  tiiat  the  seals  have  a  kind  of  winter 
habitat,  as  they  call  ii.  o\er  on  the  (.'ohuidiian  coast  oi»])osite  to  llu^ 
British  I'osscssions.  Now.  what  is  the  importance  of  that  suj^'.!.;est ion  '! 
If  it  were  true,  what  is  the  use  of  it?  Jt  is  another  proof  of  the  ])res- 
sure  they  felt  themsches  umler  of  escapinj;'  the  ovei'whe]uiin<;'  facts 
that  attach  tiiose  seals  to  the  Pribilof  Islands  and  the  Ameiican  ter- 
I'itory.  That  is  all  there  is  of  this  tl»e<n'y.  Jt  is  that  the  honu'  of  the 
seals  on  the  IMibilof  Islands  nuiy  be  to  some  extent  balanced,  or  offset, 
by  sliowiii;^'  that  they  are  on  the  Ihitish  coast  in  Avinter.  Vov  that 
theory,  which  is  nothinj^  but  ii  theory  and  a  conjecture,  there  is  not 
one  word  of  foundation.  When  you  be;L('in  with  the  beginnin.u,  with 
its  <>enesis,  in  this  IJeport  and  read  what  they  have  to  say  in  sni)i)ort 
of  it,  and  then  contrast  it  with  the  e\idence  in  the  ease,  it  i»eiislies  so 
utterly  that  1  am  not  snr[)rised  that  my  learned  friends  do  not  con- 
ceive there  is  anythinj;'  in  it,  and,  therefore,  I  can  deal  with  it  Ncry 
brielly. 

(Mr.  I'helps  ])roceeded  to  review  the  .statements  on  this  subject  in  the 
IJritish  Commissioners''  Jfeport,  and  to  ])oint  out — 

1.  That  this  theory  also  is  oriu'inal  with  those  iientlemen,  tindin,u-  no 
warrant  in  any  facts  or  lielief  that  had  ever  been  known  before. 

2.  That  in  tlie  fullest  extent  to  which  it  is  attemi)ted  to  be  stated,  the 
facts  wouhl  be  of  no  c()iisc<nieiu'e,  because  it  is  not  i)reten(led  that  any 
seal  was  ever  known  t(»  jiousiiore  or  to  rei)rodu(!e  in  IJritish  C/olumi»ia 
or  anywhere  else  except  iiiion  the  islands. 

3.  That  no  evidence  (m-  proof  of  any  sort  is  cited  in  su]>i)ort  of  it 
except  tiie  reports  of  vajiue  statements  which  are  not  given,  and  whose 
authors  in  most  instances  are  not  named,  not  anu)untiiii4'  to  the  di.nnity 
of  hearsay,  because  what  is  said  is  not  stated,  nor  by  whom  nor  to 
whom;  that  the  ])rincipal  source  of  them  is  a  witness  wlio  is  shown 
by  his  own  testimony  ami  by  various  evidence  in  the  case  to  be  utterly 
ignorant  on  the  subject  of  seal  lil'c,  and  to  have  advanced  and  main- 
tained with  equal  positiveiu'ss  several  other  theories  in  respect  to  it 
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wliicli  are  now  concrdcd  to  bo  cntiri'ly  witlmut  foundation;  tliat  lie  is 
also  shown  to  be  an  e.xtieiiie  partisan  of  the  sealei-s,  employed  in  tlieii- 
belialf,  as  a  writer  for  lln!  newspapers  and  };eneial  advocate;  that  his 
statements  show  him  to  be  very  reckless  of  what  he  says;  un<l  that 
linally,  when  examined  as  a  witness  by  the  United  States,  he  substan- 
tially takes  back  what  he  has  said  on  the  subject  and  admits  that  his 
observations  and  inlbiination  liad  no, just  foundation. 

4.  That  the  thi'ory  thus  sn^jicsted  is  o])posed  to  all  tlie  known  facts 
in  seal  life  in  re,uar(l  to  their  conise  of  migration,  and  is  entirely  dis- 
])roved  by  tlie  evidence.) 

.Mr.  IMiKLi'S  continued:  There  is  only  one  oilier  cpiestion  of  fact 
wliich  1  have  to  allude  to.  (|uite  bi  icily.  1  have  dealt  with  two  ])arti(!- 
idais  in  which  it  was  attempted  by  th»'  llritish  ('oiiiniissioiiers  to  «pnilify 
to  some  extent  tlie  ,i;reat  liU'ts  we  lia\'e  claimed  to  l)e  true,  and  1  think 
1  may  say,  ])roved  to  be  true,  in  resjtect  of  the  resort  of  the  seals  to  the 
l*)'ibilof  Islands. 

The  lirst  was  the  commin.vlinu';  the  second  was  the  winter  habitat. 
There  is  another  attempt  upon  which  a  <i(iod  deal  of  testimony  has 
been  expended,  that  is  to  say,  a  considerable  number  of  witnesses  have 
been  examined,  but  upon  which  uothinj;-  has  been  said  by  niy  learned 
friends,  thon.i;h  they  allude  to  it  as  a  fact  in  tlu'  Case,  and  evidently 
rely  upon  this  e\idence,  and  that  is,  that  ini]»re,nnation  of  the  seals  has 
taken  place  to  some  small  extent,  or  rather  may  ha\'e  taken  ])lace  to 
Some  snnill  extent  in  the  water. 

To  save  tinieaud  to  avoid  goinjjthroujih  evidence  of  that  sort,  1  liave 
jmt  some  observations  upon  it,  with  references  to  testimony,  ujioii 
]»a]»er,  which,  with  your  ])ermissioii,  1  will  hand  ui>,  and  1  have  f;iven 
copies  to  my  learned  friends.  It  embodies  notliinj;'  ex(!e])t  wliat  I 
should  say  if  it  was  a  subject  that  1  cared  to  discuss  at  length.  There 
is  uothinj;-  in  it  except  references  to  evidence  and  the  heads  of  suj'f'es- 
tions  that  1  should  have  intended  to  make. 

Sir  CiiAULES  Russell. — Looking  at  it  s  subject  nnitter  and  my  learned 
fiiend  having  been  good  enough  to  show  us  a  co])y  of  this,  we  do  uot 
object  to  its  being  handed  in. 

The  President. — We  quite  ai)preciate  the  pro])riety  of  that  measure. 

]\Jr.  PiiiOLPS. — 1  will  make  only  one  or  two  general  observations,  ami 
leave  the  rest  to  the  contents  of  the  i)rinte(l  i)aper.  Jn  the  tirst  ])lace 
that  theory  is  completely  (lis])roved,  in  niy  a])i)reliension,  by  the  fact 
that  it  contravenes  the  great  doniiiiating  fact  of  this  animal's  life,  which 
distinguishes  it  from  all  other  animals  that  ever  were  known;  and 
■which  has  been  so  clearly  explained  in  the  evidence  that  it  is  not  the 
subject  of  any  dis])ute.  This  theory  is  entirely  opi)osed  to  that  fact, 
aii(l  would  render  it  an  absurdity  and  an  impossibility. 

Jn  tlie  next  i)lace,  the  theory  is  comi»letely  disproved  by  the  period 
(»f  the  year  in  which  the  young  of  this  animal  are  produced,  and  about 
whii'li  there  is  al)sulutely  no  conliict  in  the  evidence.  The  jieriod  of 
gestation  is  stated  by  all  witnesses  on  both  sides  to  be  about  12 
months, — undoubtedly  lunar  months,  which  I  believe  is  usual  with  such 
animals,  'i'he  time  when  the  young  areprochu^ed  and  born  on  the  Islands 
is  not  the  subject  of  dispute.  Conseciuently  it  is  made  ap])areut  that 
impregnation  must  occur  on  the  Islands.  Then  when  we  conu^  to 
analyse  the.  testimony  to  tiie  contrary,  it  absolutely  disai)pears  into 
thill  air:  tiicre  is  really  nothing  of  it. 

Now,  Sir,  that  brings  me  to  the  end  of  one  i»rincipal  to))ic  in  this  case. 
I  have  thus  far  endeavored  to  consider  the  title  we  should  have  to  these 
sales  under  the  general  i)rinciples  of  municipal  law,  if  instead  of  the 
Uuited  States  Goverumeut  we  were  merely  a  Corporation,  which  Lad 
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bccninc  tlio  )irt)|»ri«'tors  of  tlioso  islniuis.  niid  stond  in  tln^  s;niie  sitiin tioti 
tliatthc  (Jiiitfd  States  (lovcininciit  now  do.  I  shall  proct'cd  on  the  nrxt 
hcarinji'  (o  tako  a  laviiicr  view  ol'  that  subject.  'I'liiis  far  1  liiive  <'on(ined 
myself  to  th(^  priMiiples  of  nuinieipal  law.  an<l  I  have  tried  to  ])oint  out 
that  upon  the  ^reat  tacts,  luuiisputed  <'xcejtt  so  far  as  the  tliree  niiiioi' 
particuhirs  1  have  discussed  to  day  are  eoncenu'd,  and  not  disputed 
suecessfully  I  think  1  am  warrantecl  in  saying' in  those  j)articulars,  we 
have  a  rifjjht  of  ]»ropei  ty  in  this  held  of  animals  whei'c  they  aie  situated, 
and  as  they  are  situated;  in  view  of  the  liushandry  and  industry  estab- 
lished in  res])ect  of  them ;  in  view  (»f  the  control  under  which  they  were 
brought;  and  of  the  (Diiiinis  ycrcii<'ii<li,  wliich  causes  them  constantly 
to  return  voluntarily  to  mir  eontiol. 

My  friends  emiuiic:  "  Wliat  lia\'e  you  done?"  They  say:  '*  Yon  have 
done  notliinj;'  except  to  kill  the  animals — you  select  them  for  killin-;". 
We  have,  in  the  first  place,  by  Act  of  Conuress.  appropriated  this  teiri- 
tory  and  reserved  it,  which,  otherwise,  the  (lovernment  mij;ht  occupy 
lor  other  pui'poses  or  mij^ht  make  subject  to  entry  and  sale  as  the  lands 
of  the  (Government  of  the  I'liited  States  are  made.e\ce]>t  when  reserved 
for  special  jmrposes.  By  special  Act  of  Conjiiess  th<'se  islands  are  con- 
secrated to  the  useof  these  animals.  Under  the  Statutes  of  the  United 
States,  and  by  the  superintendents  of  the  United  Slat<'s,  ui)pointe(l  by 
the  (io\  eiiiment,  and  ])aid  by  the  CJovernment,  th<'y  are  watched  over 
and  ]U"otecti'd  fiom  the  extermination  that  would  otheiwise  certainly 
come  to  them.  The  cruisers  of  the  United  States  surround  the  islands; 
and  thus  we  have  tbnnded  this  valuable  husbandry.  If  we  have  not 
confined  the  seals  more  closely  it  is  not  because  we  could  not  do  so  if 
■we  desired,  but  becaus<'  it  would  have  been  not  merely  useless,  but 
prejudicial  to  the  animal. 

liere  are  two  classes  of  animals — wild  animals — valuable  animals — to 
one  class  of  which  the  law  anncixes  pi'operty  so  lony  as  the  ((niinu.s  con- 
tinues, which  returns  the  animal  to  the  i)ossession.  The  animus  rcver- 
tciuJi  is  nothinji  i)ut  an  elenuMit  of  possession — it  takes  the  place  which, 
in  domestic  animals,  entire  conliuement  takes.  It  is  a  mere  element. 
Jt  takes  the  place  of  the  fence  or  the  wall  that  would  restrain  animals 
who,  if  so  restrained,  would  perish  and  lose  their  usefulness.  There  are 
other  animals,  and  the  distinction  was  pointed  out  the  other  day,  under 
Avhich  the  law  of  Unnland — ])robably  the  law  of  other  (countries — api)lies 
a  dilVerent  rule  becanse  the  conditions  are  entirely  dilferent. 

Now  to  which  class  do  these  seals  belonj>' '!  What  is  the  distinouish- 
ing  fact  on  which  this  leual  ])rinci])le  attaches?  That  is  the  question. 
We  have  seen  that  the  animals  are  as  di\erse  as  they  can  be.  They 
belou};"  to  every  species.  We  have  seen  that  the  coutinement  is  as  dif- 
ferent as  the  animals  themselves.  What  is  the  i)rinci])le?  It  will  be 
found  in  th(>  Unglish  cases  that  were  cited  by  my  associate  Mr.  Carter 
in  the  oi)enin}>'.  It  is  the  establishment  of  the  husbandry — the  indus- 
try— which  means,  in  the  first  ])la(!e.  care,  i)ains,  i)rotection,  exi)enditure 
of  money,  on  the  part  of  the  proprietor,  wliich  obtains  the])roduct  for 
himself,  and  for  the  woild,  without  which  the  animal  would  perish. 
There  is  the  criterion.  That  the  animus  rcvcrtcndi  so  larjiely  enters 
into  it  is  because  it  is  so  couimonly  the  case  that  without  the  animus 
revertendi  it  is  not  subject  to  any  custody  that  would  nuike  it  useful — 
that  if  you  shut  it  uj)  in  the  yard  or  in  the  building  you  have  destroyed 
it.     It  is  the  husbandry — the  industry. 

That  is  the  great  leading  fact  that  distinguishes  those  from  the  wild 
deer  of  Scotland  or  the  wild  deer  of  America.  Jt  was  the  husbandry 
that  was  founded  and  maintained  by  taking  such  ])ossession  as  the 
uature  of  the  animal  admitted  of;  aiul  I  respectfully  say  that  there  is 
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no  (!ase  in  the  raiiffo  of  the  law  where  those  facts  have  not  operated  in 
nMUiicii)al  law,  to  t,nve  a  title.  There  is  no  such  case  where  a  ri;;lit  of 
property  has  not  been  dediued  and  protected  by  the  law;  and  when 
you  tin«l  on  the  otiu'r  haiul  the  cases  of  the  wild  fianie  tlnit  are  put  in 
the  other  class,  you  lind  animals  whicii  are  the  subject  of  sport,  w  iiero 
the  animal  returning  cannot  l»e  identilied,  where  when  he  j>:oes  on  to 
the  neijjrhbour's  land,  he  yets  from  that  nei;;iibour  exa(!tly  what  he  f-ets 
at  luuiu?,  80  that  the  pheasant  or  ]i  irtridjre  tiiat  uoes  from  my  estate  to 
the  estate  of  my  friend  (  wes  nothinj;'  moie  to  me  than  he  (»wes  to  liim. 

Now  when  you  come  to  apply  those  considerations  to  tlio  ease  ot'  the 
fur-seal,  it  will  be  found  that  in  every  respect  and  j>articiilar  the  ease  it* 
much  strouj^'cr  than  that  of  any  wild  animal  to  whu;li  a  pro|terty  wa.s 
ever  attached  in  any  system  of  law.  Von  .see  their  j;reat  intelli^'  n(!e. 
You  see  that  this  soil  is  not  merely  a  casual  place  which  tlu'y  ouUl 
exehanj^e  for  aiu)ther  tomorrow.  l)ut  is  u<'cessary  for  their  existeiu-e. 
You  .see  that  this  ammxiH  revet Uniii  whicli  constitutes  a  part,  and  but 
a  part  of  oui-  possession,  is  continued  and  virtually  created  l-y  the  care 
and  ])rotection  that  they  receive;  and  you  see  tiie  luisl)andry  which  tin) 
])roi)rietor.s — it  is  the  (loverument  in  this  ease — havt'  built  up  and 
maintained,  without  which  there  would  be  no  suctli  animal  for  them  or 
for  the  world. 

If  it  is  convenient  for  you  to  stop  here,  Sir,  1  will  continue  ray  ar}>u- 
nient  to-morrow. 

I  The  Tril)uiuil  tliereupon  adjourned  until  Wednesday,  the  L'8th  June, 
1S!)3,  at  I1.3Ua.  m.| 
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FORTY-SIXTH  DAY,  JUNE  28'",  1893. 

Mr.  lMii;i,vs. — I  liavo  tlius  far,  Sir,  as  tin*  Trilniiial  will  liavo  i)er- 
(M'ivcd,  dealt,  with  tlu^  (|iu'sti()ii  of  ritjlit  in  tliis  case  as  it  would  liavo 
arisen  if  tliivsc  islands  had  ix'cn  tln^  property  not  ni"  a  (iovcrnnuMit  hut 
of  an  individual  or  a  corpiuation.  1  eouu*  now  to  take  a  dinbrcnt  view, 
a  larj^er  view  periiaps,  of  tlio  cpu^slion,  np(»n  prineiples  tliat  have 
be('(Muo  a  part  of  international  law,  in  (he  lirst  place  heeause  they  are 
rifjht,  in  tli«!  next  pla(!e  because  they  are  necessary,  and  linally  because 
they  have  been  adopted  l)y  the  usaj^'e  and  custom  and  piaetiec  of 
luitions  in  all  parts  of  the  world  in  resju'ct  to  all  the  varieties  of  proj)- 
eity  of  this  class.  And  still  at  the  risk  of  unnecessaiy  repetition,  let 
me  recur  aj;'ain  to  the  observation  1  made  in  the  outset,  which  I  desire 
to  keep  constantly  in  view,  and  subject  to  whiidi  1  hope  everythinjf  I 
say  U])(Ui  this  subject  will  be  understood.  That  is,  that  it  is  not  for  tlio 
I'liited  Slates  to  nuike  out  a  ])ro]»erty  or  a  riyht;  it  is  for  those  who 
]>ropose  to  continue  such  conduct  as  we  ('onii)iaiu  of,  to  establish  the 
justilication  for  it;  and  in  establishing- that  justilicatioii.  the  theoretical 
analysis  is  for  them,  if  any  is  necessary,  and  not  ft>r  us. 

On  this  branch  of  the  case  my  jiroposition  is  this:  That  wliei-e  any 
marine  or  semi  niaiine  animal,  valuable  and  not  inexhaustible,  is 
attached,  and  becomes  api)urtenant  to,  a  marine  teiritory,  is  there 
made  the  basis  of  a  valuable  iiulustry  by  the  nation  to  which  that  terri- 
tory belon<is,  is  ])i()tected  by  its  laws  and  by  its  care  from  the  exlernii- 
iiation  that  would  otherwise  overtake  it,  so  as  to  give  to  commerce,  and 
to  the  world,  its  ])roduct,  as  well  as  the  i)rolits  of  the  industry  to  the 
nation  or  its  subjects,  it  becomes  the  ])r.»i)erty  of  such  nation  within 
the  dettnition  of  the  term  "  proi)erty"  which  I  luive  oiuie  attempted  to 
jifive,  even  thouj^h  its  habitat  (as  it  is  called)  may  extend  outside  of  what 
is  known  as  the  three-mde  or  cannon  shot  limit,  ])artially,  entirely,  or 
temi)()iarily,  ])ro\idcd,  always  that  if  it  is  temporary  it  is  accompanied 
by  such  an  (uiimii.s  rriwrtcndi  as  ensures  its  return.  We  ( laim  that  this 
rule  is  established  in  the  first  ])la(;eon  authority,  so  far  as  the  words  of 
Avi'iters  of  acknowh'(l,ue<l  authority  can  be  rej^arded  as  such.  That  it  is 
established  by  ])rincii)le  for  the  sound  reason  that  it  is  lu'cessary  to 
the  continued  existence  of  any  such  i)roperty;  that  under  its  ])rotec- 
tion  all  ])roi)erty  of  that  sort  tliat  remains  in  the  world  has  been  saved 
and  is  held  today;  and  that  wherever  it  has  been  omitted  to  be  asserted, 
such  pi'odtict  has  ])erish(!(I. 

In  tiie  United  States  Argument,  page  l.'?t,  there  are  one  or  two  cita- 
tions which  as  tlie,\-  are  brief,  and  express  my  idea  better  than  I  can 
exju'ess  it,  ])erhai)s  yoii  will  ])ar(lon  me  for  reading.  I'ulfendorf,  in  his 
law  of  Nature  and  Nations,  has  this  language: 

As  for  lishiuj;,  tlioiiffli   it  li;itli  iinicli  more  iiliiiii<l;iiit  subject  in  the  sea  than  in 
lakes  or  rivers,  yet  'tis  iii;iiiilost  timt  it  iiiiiy  in  ])iirt  hn  exhausted,  and  tliat  if  all 
nations  should  desire  such  rightaud  liberty  near  thocoast  of  any  i)articular  country, 
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that  country  iiiiist  he  very  iiiinli  |in'iii<lirc<l  in  thi**  r<'«t|>cct ;  rspfciiilly  siiico 'tis 
very  iisiKil  th.it  Hoiiii'  parlii  iiliir  Uiinl  i>l  li>li,(ir  [ici  li.i|is  sdiiic  niiuc  inrcidus  ciiiii- 
iMDility,  lis  |ii-ai'lH,  ('dial.  ainlxT,  or  llif  like,  arc  to  lie  rniiiul  niiiy  in  one  pait  of  tlio 
sra,  anil  llial  of  nii  cdnsiili'iaUli'  fxlcnt.  In  this  casr  tlioii'  Ih  nii  rcasun  why  tiio 
hiii'ilt'i's  r^lidiilil  niil  lutlitT  riialii'nut'  tn  IlKMiiHfht's  this  liapiiiiiiss  dl'a  wraitliy  nlidrt' 
or  st'ii  t  lian  t  Iidsc  w  Iid  arc  scalcil  at  a  ilistaini^  Irnin  il . 

It  is  very  a])pai('nt  that  this  laiiyuajic  ri't'crs  t(»  that  portion  of  tho 
sea  which  is  ontsidc  of  tlic  territorial  line,  because  iMsi(h>  (»f  that  lin«^  it 
has  never  Ik'OM  (niestioned  that  the  excbisivc  rij^ht  of  pnisiiinir  luiy 
Idiid  of  property  to  be  fouiid  in  the  sea.  beioims  to  the  nation,  'i'iiat: 
is  not  questioned  iiere  by  my  h'ariied  IVieiids.  'liiis  lan^iua,;;*'  applies 
to  tliose  adjacent  .seas  wasliinj;  the  siiores  of  tlie  inition  in  winch  a 
l»r(»duct  of  liuit  kinil  is  found,  wliii-li  wouhl  be  (b'stroyed  if  it  were 
tiirown  open  to  tlie  world  without  piittectiou,  and  a  title  to  which  may 
well  be  asserted  by  the  nation  to  whicdi  it  jnoperly  belongs. 

Another  citation  is  from  \'at(el,aiid  peiha|)s  there  is  no  other  amonj; 
the  nuiny  };ieat  aidhors  on  the  sul)ject  of  international  law  whom  the 
woi'ld  iias  the  benelit  of,  that  is  more  {generally  iecoj;iiizod  as  .siuind 
authority.  Mis  work,  written  at  a  comparatively  early  date,  before 
most  of  those  iu)W  extant,  still  retains  its  ori<>iiial  authority,  and  is 
still  (juoted.  and  this  very  passaoe  is  cited  by  my  learned  friends  in  the 
printed  ar<>ument  on  their  side. 

The  vaiidiis  uses  ot  the  s<>a  ncai'  the  loant  I'riiilcr  it  very  siisccptihlc  of  proixTty. 
It  i'nrnishcs  lisli,  hIicIIs,  pearls,  anilier,  etc.;  now  in  all  these  respeels  its  use  is  nut 
ineNlian.slilile.  W'lierel'ore,  the  natiim  to  wliimi  the  loast  ItehmLrs  may  aiiprojiriato 
to  themselves,  and  cdnveit  to  their  own  |)idlit,  an  ailvaiilaiic  which  natnrc  liaH  so 
])laic(l  wit  hin  tiicir  r(«:ieh  as  to  enahle  them  eonvenientl.\  to  taki;  ]idsse,ssi(in  of  it, 
in  llie  samiMiianntM' as  they  jmssess  thenr-iehes  of  the  iluminion  oi'  the  land  they 
inliahit.  Who  can  donlit  that  llie  pciil  lisheries  (tf  lialiiiin  and  Ceylon  in.'iy  law- 
fully hecome,  property?  And  tlioni;li.  where  the  catehinj;  iif  (ish  is  the  imly  oliject, 
the  lisliery  appears  less  liable  td  lie  cxiiaiisted,  yet  if  a  nation  ha\e  on  their  eeasts 
a  ])arti('nlar  fishery  of  a  jirofitable  natiue,  and  of  which  they  may  liecomc  maters, 
shall  not  tliey  he  permitted  to  appr.i|iriiite  to  themselves  that  lidiintediis  ;;iltof 
natiirt^  as  an  append  am-  to  tln^  conn  try  they  possess,  and  to  reserv((  to  themxdves  the 
{;rcat  advanlii.;es  which  their  ednnneice  niay  tlienee  derive,  in  ease.  thert>  lie  a  sulti- 
eient  ahundaiieo  of  lisli  to  furnish  tho  neiLflihonrinfj;  nations? 

Then  citinf]f  from  another  section  of  the  same  author,  not  readinj;  it 
continuously: 

A  nation  may  approi)riate  to  hoistdf  th<ise  thinics  of  which  tho  free  and  common 
ns«)  would  he  ]ire.jndicial  or  dant^eroiis  to  her.  This  is  a  second  reason  for  whicli 
fiovernnients  extend  thi'ir  dominion  over  the  sea  alonjj  their  coasts,  as  I'ar  as  they  are 
aide  to  protect  tlieir  ri^jht. 

That  i)assaoe  will  be  found  more  frequently  quoted  by  writei-s  on  the 
subject  of  international  hiw,  by  Jurists  and  in  diplomatic-  correspond- 
ence, than  any  pa.ssaji'e  that  can  be  fotiiid  in  any  other  writer,  quoted 
with  approbatioTi  and  never  (piestionetj :  and  what  is  the  i)urport  of  it  ? 

Here  a,iiain  the  author  is  not  speakiii,y  of  the  cannon  sliot  limit,  the 
three-mile  linnt — there  isno  qtiestioii  about  that  atall;  he  is  si»(«tkiiijr<)f 
that  sort  of  marine  ])roperty  ('xteiulinjj  even  to  tisli.  in  whicli  specilic- 
ally  nobody  ever  claimed  a  property — an  animal  tliat  has  no  o)ii)nii>t 
rcrcrfouli,  not  capable  of  beinjjf  slnit  up  until  alter  it  is  cauL:lit,  when  it 
dies,  which  is  absolutely  free,  and  carryinji'  the  ])roposition  much 
ftirther  than  we  have  any  occasion  to  carry  it  here. 

The  PiiEsiDKXT. — Do  not  vouthiidvhenteanstishcrv  rather  than  the 
fish. 

Mr.  l*llELl»s. — (Jtiite  so,  Sir,  I  was  about  to  mention  thiit;  the  light 
of  tishinji',  not  the  individual  tish. 

The  rKEs>iDENT. — A  distinct  right  of  property. 
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Lord  IlANNEN. — I  must  beji  your  pardon,  Mr.  Plu'lj)s,  but  I  confess 
I  have  read  and  undeistood  that  passage  to  refer  only  to  the  threeinde 
hniit,  because  lie  ^ays: 

A  nation  may  appropriato  to  heraelf  these  thinfjs  of  which  tho  free  and  common 
nsci  wrmld  be  prejudicial  or  dnnt^cronH  to  h(^^.  TJii.s  is  a  second  reason  for  wliich 
(iovenmicnts  extend  tiieir  doniinion  over  the  .sea  alonjjtheir  ct^asts  as  far  as  they  are 
able  to  jirottM-t  their  rii,fht. 

I  understand  that  to  be  a  refercni-e  to  the  theory  that  it  is  as  far  as 
a  cannon  shot  would  j;o. 

Ml'.  I'inoLPS, — I  do  not  so  understand  it. 

^larfjuis  V'enosta. — I  leincMubcr  that  Vattcl,  after  expressing  the 
consideration  you  have  cited,  concludes  by  adoptiiif;  the  well-known 
maxim  of  Bynkerslio(!k — terra'  (lomhiiion  Ji)}itt>r  iihi  Jinitur  armonim 
ris,  or,  in  other  words,  the  rule  of  the  cannon  shot.  Do  you  not  think 
that  the  citation  you  have  read  is  in  connection  with  that  conclusion? 
It  is  an  elucidation  I  ask  you  for.  Von  do  not  think  that  these  consid- 
erations have  a  direct  reierence  to  that  conclusion.  It  is  the  same  as 
tlie  sentiment  that  Lord  Hannen  Ins  ex])ressiil 

Mr.  PiiKLPS. — I  do  not.  Sir,  with  fi'ieat  submission,  and  J  think  I  can 
show  immediately  that  it  is  not  so.  The  very  illustiation  \'attcl  employs 
in  this  ])assaj;e  in  respect  of  the  i>earl  fisheries  which  extend  twenty 
mdes  into  the  sea,  sliows  what  he  is  thinkin.::^  of,  and  the  context  of  the 
book  shows  that  he  is  not  merely  afhrminj>'  there  the  truism  of  the  line 
of  sea  over  which  a  nation  is  authorized  for  many  purposes  to  extend 
its  territorial  dominion:  it  requires  very  few  words  to  aflirni  that  and 
no  reasoning;'  to  suppor;.  it.  He  is  referring  to  the  product,  to  the  article 
of  the  industry,  not  to  the  precise  limit  of  the  sea  in  wliich  it  is  con- 
tained, and  J  unilerstand  his  pi'oposition  to  be  that  wlicte  such  a  marine 
])ro(htct  as  he  rt'fcrs  to,  not  only  the  pearl  tishery,  but  lislierics  in  gen- 
eral, where  it  is  in  the  adjacent  waters,  where  it  a]>i)ertains  to  the  terri 
tory.  where  it  is  not  inexliaustiltle  and  would  ])ei  ish  if  it  were  not  pro- 
tected, the  property  is  in  the  industiy,  in  the  lishery.  not  in  tiie  s[)eeill(! 
animal.  I>y  wliich  he  does  not  mean  rhat  he  could  follow  that  animal  off 
into  a  distant  sea  ami  assert  the  ])roperty  o\  er  him  that  he  would  ovei'  a 
domestic;  iininml — (»ver  his  hor.se  or  his  ox,  but  the  ])roperty  in  the 
industry. 

Sir  CirAKLHS  Kxtsskll, — .May  I  interpose,  if  it  is  not  inco.ivenient 
to  my  learned  frieiul? 

Mr.  riuu.i's. — Certainly. 

Sir  < 'HAiJLKS  Kijssell'. — [  have  the  book  here,  and  it  will  be  found, 
with  referenci^  to  the  book,  he  is  dealing  with  the  (|uestion  of  the  cir- 
cumstances under  which  d(»miiiion  may  Ite  extended. 

There  is  no  (luestion  of  property:  but  dominion  may  be  extended, 
and  he  justilies  that  with  I'clation  to  the  line  of  defence,  lie  goes  on 
in  the  very  next  passage  tbllowing  t(t  show  how  far  tiiis  possession  may 
extend:  and  then  he  pioceeds  tojustily  tiie  extra  territorial  linut  of  a 
ceitain  niaigin  of  the  sea. 

Mr.  Justice  II  ak'LAN. — But  when  he  refers  to  the  fisheries  of  Ceylon, 
do  you  think  he  means  to  say  that  i)ropeiiy  only  within  the  territorial 
water,  but  no  [)roperty  in  the  lisiieiy  outside.' 

Sir  CirAl{L;:s  IJussell. — No;  he  is  then  dealing  with  a  different 
nndter  altogether,  that  you  may  acquire  )',v  possession:  and  the  case 
he  ]»uts  is  dominion  in  that  si)ot,  in  that  place. — it  is  clear  from  the 
context.  The  passages  are  not  together,  and  they  are  not  in  the  same 
connection 
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Mr.  PiiF.r.PS. — They  are  succccdiiii;-  sections. 

Siv  Cii,\-I;lks  Kissi'-LL. — lie  is  showinji'  liow  far  this  possession  may 
extend;  and  then  he  i)r<K'eeds  to  discuss  the  limits  referring  to  the  old 
ideas  of  cxtiMidcd  jurisdiction.  Tn  that  itarayrapli  L'S'.'.  he  refers  to  the 
limitation  of  cannon  siiot. 

Senator  ^IokgaN. — Siv  Ch,  rles,  as  to  the  proi>eity  outside  the  three- 
mile  limit,  r  understand  yt  to  insist  that  the  author  refers  to  the 
doctrine  of  acipii-it  ion  by  presciiption.' 

Sir  CllARl.KS  K'ii;-<si;ll. — Partly  that,  1  do  not  say  wholly  tliat.  hut 
possession. 

Mr.  riiKi.ps. —  1  am  very  much  oblij^ed  to  my  learned  friend  for 
remiiuliny  me  of  wliat  had  escaped  me  lor  the  nu)m<Mit.  There  is 
another  passn^^e  from  this  author  to  he  cited  in  another  part  of  n'v 
argument  which  s1k>ws  tliat  my  construction  of  his  l!ni};ua,ii'e  is  ri^ht. 
Jt  does  not  depend  mere'y  on  the  ilhi>iiat:'»n  he  c  nphiys,  which  shows 
very  plainly  that  he  is  not  proceedin,<;  on  the  j,.'>'.ud  of  a,  three  mile 
linut.  \Ni!iiin  the  three-mih^  line,  anythini;  that  can  I)e  taken  out  of 
the  water  lielon^s  exclusively  to  the  nation:  nobody  denies  that. 

Sir  ('llA!;i.i:s  Kissell. — Well,  we  do  intl  admit  that  in  that  senseat 
all.  AVe  say  that  there  is  the  exclusive'  ri,i;ht  to  take  it.  not  tliat  the 
])roperty  beloiij;s  to  the  nation. 

'Sir.  rin.M's. — The  exclusive  ri,ulit.  if  my  learned  friend  likes  that 
expression  better,  and  it  is.  jierhaps.  the  more  correct  expression,  within 
the  three  mile  limit  of  r.  nation  to  take  out  of  the  sea  anythiiii;'  that  is 
worth  takiii'i,  n<t  mattei'  what  it  is.  !-.  just  as  comjilete  as  its  exclusive 
i'i,i>ht  to  take  -iniilar  property  on  its  soil.  I  take  it  there  is  no  (iiiestion 
about  that.  What,  tlien.  is  the  necessity  for  this  eminent  author  jioinj; 
further  tlian  that  in  the  assertion  he  makes  alxtut  these  rij^hts?  \\'heu 
he  has  said  that  within  the  territorial  limit  the  rij^lit  is  exclusive,  he 
has  said  e\  ciythini;.  He  does  !io<"  say  that  at  all.  lie  says  that  nal  ions 
may  eliallen<;e  to  themselves  the  riyht  to  appropriate  iiroperty  of  this 
kind  which,  as  he  says,  aiipertains  (if  I  ^ive  his  woi(l.s  correctly),  and 
that  I  aeir  ri,i;ht  liecomes  as  extensive  as  the  necessities  of  the  husltandry 
of  this  marine  oi'  semi  niaiine  prcdiiet:  and,  as  I  shall  show,  that  is  the 
;!sa<i'ethat  has  obtained  everywhere,  without  it.  this  would  lie  nonsense. 

1 1' you  write  in  t(»  what  \'att''  Ics  said  there,  t  he  I  i  mi  tat  ion  "provided 
always  that  this  ])ro(iiic'^  or  I;  hery.  or  whatevei'  it  may  be,  can  be 
availed  of  within  thi-ee  n;iles  ol  the  coast,"  he  has  only  aHiiiiied  in  all 
this  lan.tiua.yc  what  n<  dody  at  all  denies,  and  what  mi^^ht  Ix-  stated,  if 
he  had  occasion  to  state  it.  io  a  siiiale  line, 

Sir  Charles  IiISSELL. — lie  is  writinu'  at  the  end  of  the  last  eeiiturv, 
in  17!t7. 

Mr.  IMlEi.Ps. — \Ve  were  aware  of  the  date  ol  Vattefs  writin;:,  and  \ 
])resunie  the  Tribunal  were.  If  my  learnefl  friend  means  to  asseit  that 
Vattcd  does  not  sup[)ort  my  view,  that  is  (me  tliinji.  1 1  lie  asserts  that 
Vattel  is  not  authority,  that  is  another  thinji'. 

Sir  Cii  ARI,E,-;  licssELL. — No,  I  referred  to  tiie  dati'.  liecausc  the  limi- 
tation of  the  teiritorial  jurisdiction  was  not  then  fixed  as  it  is  now. 

Ml'.  l*ili",i-PS, — It  was  f!\e<l  and  there  wastlu'  same  limitation  that 
now  prevails. 

Senator  Moi{(f/VN. — And  it  is  tiot  fixed  now. 

Mr.  I'liEi.p.s. — Xo  as  I  shall  show  jireseiitly  by  the  !'aij;lish  decisions, 
but  we  must  take  one  thinu'  at  a  time. 

If  it  he  sail'  that  Vattel  wrote  too  early  to  he  authority,  that  will  dis- 
pose of  this  <  itation ;  that  is  a  point  on  which   I   have  notiiinj;'  to  say. 
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Tf  it  bo  tliat  ho,  in  iisiiijj  this  l;H)f;fna.!re,  nioaiit  only  to  assort  that  the 
ex<'lusiv«i  iij;lit  to  tako  pioix'rtyoiitot' tlio  sea,  witliin  tlio  limit  assigned 
to  tlio  tonitoiial  Jurisdiction,  was  enjoyed,  tiien  I  say.  with  very  yreat 
respect,  liis  Iaii<;naj4e  is  completely  inisnnderstood.  Anolher  section, 
which  will  be  found  on  i)ii,ue  MS  oi'tlie  I'nitcd  Statrs  Argument,  shows 
that  ])]aiu)y  eiioujrh.  That  is  section  !-.'S!»  which  is  tlie  section  immedi- 
ately fitllowinj;'  the  two  Irom  which  1  have  read.  Those  i  liave  read 
are  sections  LIST,  a  part  of  L'8S,  and  this  is  US!*,  or  an  extract  Irom  it. 

It  is  not  easy  to  detfrinine  to  wliut  distimic  tin-  iiMtiDii  iiimv  extend  its  rijtlits  ovor 


the  H»'a  by  wiiioli  it  is  Hiirrotiiided. 


I'.iic  li  stiitc  iii;i\  on  this  heiid  make  what 


rt'j^iihit ion   it  pleases  ho  Car  as  respeets  tin-  transiaetions  of  th(^  citizens  witii  each 
otiier,  or  their  concerns  witli  tiie  sovereiiin  ;  hnt,  liet  ween  nation  and  nat  ion.  all  that 


can  reasonably  be  said  is  that  in  ireneral  tlie 


ion  ol'  the  Ht:i|eo\cr  thi^neiuh- 


bonrini;  seaH  extontU  a'"  tar  as  her  satet y  renders  it  necessary,  and  licr  jiower  is  ablo 
to  assert  it. 

And  in  that  connection  \  should  lik<^  to  read  what  (yhancellov  Kent 
says. 

Sir  CllARLi':s  lilFSSELL,— Ibit  then  \'attel  <;()es  (in  to  say  in  the  same 
piissaoe  that  he  refers  to  the  cannoiislKit. 

Mr,  I'liKF.i's. —  Ity(»n  will  yive  me  the  book  1  will  read  it. 

Sir  (lllAi;i,KS  l!rssi;i,L, —  No.  I  l)ef;' your  pardon  tor  in  term)  (tiny- yon. 

Mr.  rilELPS. — It  is  no  embtinassnient.aiid  I  will  read  anytldii^'  that 
is  desired. 

Sir  ('irART,ES  lvUSSKr,r,. — Xo.  1  do  not  wisli  that. 

JMr.  IMlKLi's. — I  r<'oret  that  1  read  these  citations  from  copies,  with- 
out brin.i;iu;Li"  in  the  volume,  its  I  mi.oht  have  doiu'.  but  if  there  is  auy- 
thiiio'  further  1  will  recur  to  this  subjecrt  a.u'ain. 

Chancellor  Kent  says  in  his  h'irst  Commentaries,  at  pa^e  2!>. 

It  is  <lil'(i<iilt  to  draw  any  precis"  oi  determinate  I'onclnsion  amidst  the  yariely  of 
oiiinions  as  to  tlo^  <listance  to  which  a  st.'ite  may  lawCnlly  extend  its  excliisiyo 
dominicni  over  the  sea  adjoining;'  its  tcnitories  and  beyond  tlmse  |)iirtions  of  liu'  sen 
which  are  embraced  by  harliours,  ;,fnlfs,  bays,  and  estuaries,  and  o\er  which  its  juris- 
diction lUKinestionaldy  extends.  All  that  can  reasunaldy  l)e  jisscrted  is,  that  tlio 
dominion  "f  the  sovereiirn  of  the  shore  ovei'  the,  conti<;uous  sea  extends  a.s  far  as  is 
requisite  for  its  safety  and  for  s(mie  iawt'iil  end. 

It  is  ])r«'tty  clear  that  Chancellor  Kent  is  not  talkini;  about  the  three- 
mile  limit  tliere,  because  the  very  (piestion  he  is  discussing''  is,  how  far 
beyond  the  tei  ritorial  dominion  iimy  a  nation  extend  its  ]iow(ms;  and 
he  answers  that  (iuesti(Ui  by  sayin,i;'.  ove  rtlie  contiguous  sea.  the  sea 
that  washes  its  coast,  as  i'ar  as  is  rcciuisitc!  for  its  safety  and  for  some 
lawful  end. 

And  he  says  in  another  connexion  on  ])a,iie.'U: 

An<l  stales  nniy  (^xercise  a  mor(>  1 1 nat  i lied  jnrisdiction  oyer  the  seas  near  their  const 
for  more  than  the  three  (or  liye)  mile  limit  for  liscal  and  defensiye  ]inrposes,  Hotli 
yireat  I'.ritain  and  the  I'niled  States  ha\e  )ii(diibited  the  traiishipnient  within  four 
leafjiies  (d' their  coast  (d'foreinn  ^'Ovids  without  payuieut  of  duties. 

I  shall  come  to  that  subject  later  on.  I  only  refer  to  it  here  in  con- 
nexion with  wliat  N'atlel  has  said;  iind  1  respeclfidly  insist  tliat  both 
these  iiutliors,  rull'eudorf  and  \'i»ttel  intend  to  assert  and  do  assert  the 
rio'Iit  of  the  nation  to  extend  its  dominion  over  propeity  of  tluit  sort 
atiticlied  toils  ten  ilory,  which  is  made  the  basi.;  of  an  imiiortaiit  indus- 
try. Just  as  far  into  the  contijiiious-sca  as  is  necessary  (o  jjrotect  it; 
ami  whether  that  falls  oiilsidc  of  (lie  three-mile  line,  whether  indeed,  as 
in  llie  case  ot  the  petirl  lislicry,  it  all  fi.lls  oiitsid(>  of  the  threi' mile  line 
or  whether  it  is  property  that  is  j)art  of  the  time  w  ithia  the  three  utile 
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line  and  part  of  the  time  witlKuit.  it"  all  comes  in  under  the  j-eneral  prin- 
ciple, the  necessary  piiiiciple.  withiMit  which  I  have  said  there  would 
be  uo  sue] I  property  to(|iiarrel  on  er.  As  my  frieiul  suy'^ests  to  me,  both 
writers  make  a  eanliual  condii  i'»ii  ni'  I  lie  exliaustil>i!ily  of  tliis  pi'oduct, 
distinKnisliinj«- such  a  product  as  this  from  those  "general  fisheries  that 
are.  as  far  as  we  know.  pra(tie;iil\  inexhaustilile. 

Then  theie  i-^  ii  p:i-;sa,m'  fi(Uii  Valiii,  a  Ki'en<'li  writer,  which  is  cited 
at  pajje  188,  which  may  usefully  enouiuh  be  referred  to  in  this  (ionnei;- 
tion,  tliouiiii  it  is  (|U<ite(l  for  another  piiri)ose.  When  we  come  to  dis- 
cuss the  (piestion  of  the  Newfoundland  l''ishei  ies  that  have  been  spoken 
of  before  in  this  ariiument,  it  will  lie  seen  that  this  ]iassa,;e  from  Vattel 
was  ijuoted  in  that  discussion  as  niviiiji'  to  (Ireat  ihitain  the  exclusive 
control  over  thos(>  fisheries,  exteiidiiifi'  very,  very  far  out  iido  the  ocean 
in  all  directions  froiu  the  coasf.  it  is  in  that  (sonnection  that  this  from 
Valiu  is  ([uoted. 

As  to  the  riulit  of  tisliinjj  upon  tho  lianlc  of  New  loin  illaml,  as  that  island  which 
is  as  it  were  the  scat  of  lliis  lishciy  tlicii  ticloii^cd  to  I'laiice,  it  was  so  held  by  tiio 
French  that  otlier  nations  raiiihl  n;itnrall,\  ii.~li  there  oi'lv  liy  virtue  (d'the  treaties. 

How  far  out  that  was  we  shall  see  wliei  1  come  to  detil  with  the 
subject. 

This  lias  shu"!  %dian;ieil  l)y  means  of  the  cession  of  the  island  (d'  XewAnindland 
made  1()  tile  f.ne'lisli  hy  the  tieaty  of  Ulre(  lit;  hut  l.oiiis  \l\',  at  the  time  of  that 
cession,  made  an  exiness  reseixalioii  of  tiie  liuht  of  lishiii^  upon  the  liaiik  of  New- 
foundlaml,  in  favor  of  the  I'rencli  as  liefore. 

'1  "ill  be  seen,  as  tlie  context,  I  think,  is  read  from  this  book,  from 
the  (■o..strucvioii  that  has  beeit  put  upon  this  many  times  when  it  has 
beo!  c-iicd  in  siniilar  coiilro\ cisies.  that  N'altel  iicNcr  has  been  under- 
stood as  merely  assuminj;'  that  the  nation  had  a  certain  t«M'ritorial 
jurisdiction  outside  of  the  land,  which  nobody  denies,  but  he  asserts 
that  irrespecti\  e  of  that  it  may  exercise  a  (Control  over  tliis  sort  of 
product  under  those  conditions  and  under  those  circumstances. 

>;ow  is  there  any  authority  the  oilier  way  '  Have  my  learned  friends 
in  the  exhaustive  and  very  able  ar,!.;ument  of  this  case,  both  in  writino; 
and  orally,  which  the  I'l  ibunal  lia\e  had  the  advaiitaji'e  of  hearin.o', 
produced  anythiii.in'  on  the  other  side.'  Is  there  some  writer  oii  inter- 
national law  who  has  deelari'd  somewhere,  that  this  riyht  does  not 
exist?  Is  there  any  writer  or  any  ( '(uirt  to  be  found  to  asset  t  that  in  juop- 
erty  situate  like  this  to  which  Vattel  refers,  the  rij;ht  of  protection 
teriiunales  at  three  miles  or  at  a  cannon  shot  or  at  any  other  specitied 
distance?  Why  yes.  there  are  Jnii-its  who  have  had  the  hi.uh  honour 
of  beiiii;  cited  by  the  disi  iiii^uished  counsel  of  a  ^rea!  nation:  there  is 
a  iimn  who  writes  for  a  newsiKijier  in  America,  who  is  brorinht  forward 
asajiiiist,  who  has  been  ;i  steadfa--t  \olunteer  champion  to  the  extent 
of  his  capacity,  of  the  I'.riiish  side  oi  the  case  from  l  he  l»e;:inninj::,  on 
every  siiiole  point  that  litis  'leen  diseiissj-d.  lie  is  an  aiithoiify  for  my 
learned  friends,  not  only  on  this  iuip.ortant  jioiiit  of  internal  ional  law, 
but  on  everv  other  <|uesi  ion  I'l:';  has  been  proposed  in  tli**  course  of  this 
dispute.  What  his  )iioii\(s  are  may  l»e  c(Uij(>etured  f  do  not  know 
anythinj;  about  lliem,  and  I  do  noi  know  anythino-  ..ijoiit  him.  He  is 
not  a  lawyei.  ami  who  and  what  he  is.  and  whether  hii*  name  is  a  notn 
dc  phnnc  or  not.  I  do  pot  know  . 

'riu're  was  a  \ery  celebrated  i'ai;;lisli  ,)ud;;e  who,  in  one  of  his  judj;- 
nieids,  declared  dial  read  in,;.;'  and  wiitiii.y'  came  liy  iiatuie:  if  he  iiad 
lived  a  little  later  he  mioht     ave  tidded   iiiternalioiial  law  to  the  cate- 


B  S,  I'T  XV 


-(> 


82 


OKAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS. 


gory.  Tliar  is  !i  suhjcct  on  wliicli  a  jjreut  many  jicoplo  arc  able  to 
enlighten  tiic  world,  witliout  having  iiad  the  advantage  of  any  previons 
etUu-ation.  Problems  that  oe<'asion  grave  dillienlties  to  great  lawyers 
and  Judges,  tiicy  are  able  to  dispose  of  in  a  very  she  t  time.  Then 
tliei'e  is  another  yonng  geuth-maii  \v!:m  lias  written  an  argnment  and 
jirinted  it  to  the  same  ellw-t.  1  liave  not  tlie  i)h'asnie  of  knowing  him. 
Tiiese  ])i'odiictioMs  are  about  as  nnicli  autiinriiy.  1  was  going  to  say, 
tliongh  they  are  really  tai'  less  aatliority  tiian  tiie  argiiiiients  of  my 
learned  friends;  tlie  dilVerenee  Ix'ing  tliat  the  ai'unnn'iitsof  my  leained 
friends  come  from  geiitienien  eminently  (|ualitied  tomakethem.  instead 
of  fi'oni  those  wlio  are  not  (|Malilied  at  all. 

Then  it  is  said  that  my  IVieiid,  President  Angel!,  of  tlie  Tniversity 
of  Miehigan.  a  gentleman  of  very  liigh  standing,  in  :>  magazine  articles 
has  said  tliat  we  have  no  sneh  right.  Presiih'iit  Angell  is  not  a  law- 
yer, and  lias  had  no  opporttinity  to  see  tlic  I'nited  Stales  Case,  or  to 
know  on  what  grontid  we  pnt  it,  or  wiiat  tiie  faets  are.  L  slionkl  be 
very  willing-,  with  those  .uMitional  advantages,  to  submit  this  Case  to 
his  judgment.  He  would  fiatddy  say  i>rol»ably.  if  he  were  ent|uired  of, 
that  this  was  a  (casual,  superlieial  expression  u|»on  a  subject  lie  had  not 
examined,  with  which  lie  was  not  familiar,  and  in  wliieh  he  had  assumed 
as  true  what  had  been  so  largely  elaimed  on  tlu'  jiart  of  Canada  at 
least,  if  not  of  (ireat  Ib'itain.  If  we  were  goinn'  into  ])amplilet  litera- 
ture on  this  subjeet,  I  would  rather  eommend  an  Article  that  has  more 
recently  aitpeared  from  Mr.  Tracy,  a  very  eminent  lawyei',  in  the 
"North  American  Review",  whicli  1  have  seon  siiic*^  1  eame  here;  and 
an  Article  by  Mr.  Slater,  oih'  of  the  most  eminent  of  iiritish  Naturalists, 
in  the  "Nineteenth  <'«'nlury",  which  (lame  out  ])emling  luy  leai'iied 
friends'  arguiiuMit on  the  other  side.  Jf  these  are  the  sources  to  which 
we  are  to  .uo,  1  tliiidv  the  weight  of  the  nnigaziue  literature  will  be 
fouiul  to  be  as  nuicli  against  my  leai'ued  friends  as  authorities  of  a 
higher  character.  With  those  exceptions,  if  w^e  have  misread  Vattel 
and  I'utfeiidorf,  no  other  writer  is  ]U'o(luced  to  sho",-  it:  no  writer  who 
has  ]mt  a  different  construction  on  those  ])assages;  no  writcM'  who  has 
allinned  the  rule  ol'  law  to  be  dilferent  from  what  we  aflirm  it  to  be 
here.  It  is  to  such  sources  as  that  that  my  learned  friends  have  to  go 
for  what  is  called  authority. 

Xow,  it  cannot  be,  at  this  age  of  the  world,  that  in  res])ect  of  prop- 
erty of  this  kind  contaitied  in  many  seas,  on  many  shores,  the  question 
of  the  legal  right  of  the  mition  to  wliieh  it  appertains  to  enjoy  ami 
]>rotect  it  <'an  Ite  new.  It  may  be  m-w  as  applied  to  the  seals,  or  it 
may  not.  It  (tannot  be  new  in  the  sense  in  wliicii  N'atlel  and  I'ulfen- 
dorf  discussed  it.  It  can  be  found  out  one  way  or  the  other,  ami  if  we 
are  wrong.  <'ertainly  the  learning  and  diligence  of  my  learned  friends 
must  l»e  al)le  to  show  it. 

As  I  remarked  the  other  day,  the  title  of  a  nation  comes  by  pos- 
session and  assertion,  where  that  ])ossession  and  assertion  does  not 
controvert  a  I'iglit  of  another  nation,  or  any  established  i)rinciphM)f 
interimthuml  law  that  is  lounded  upon  the  rights  of  an<»t her  nation. 
It  is  ])ossession,  .md  assertion,  in  every  case,  as  will  be  seen  when  we 
refer  again  to  the  rases  ])resented  to  you  in  the  opening,  that  the  title 
of  the  nation  stands  on.  They  recpiired  no  conveyance  from  anybody. 
They  made  m,  treaty  with  anybody.  In  every  case  they  stretc'hed  out 
the  hand  of  the  juitional  jiower  and  took  ]»ossession  of  tlie  adjacent 
product,  and  pidceeded  to  liusbainl  it  and  im])rove  it,  and  to  gi\e  the 
world  as  well  as  themselves  the  benefit  of  it.     If  any  nation  had  a 
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bettor  rijilit,  tliiit  step  on  the  part  of  the  nation  tliat  appropriated  it 
\v(»nid  have  Ix'on  open  to  question,  and  would  have  boon  made  the  sub- 
jeet  of  eontroversy.  If  they  had  appropri.itod  what  bolonucd  to  soino- 
body  else,  their  apiiropriatiou  would  have  boon  open  to  cliailciiyc.  and 
would  have  boon  cliallen<;ed.  li\  on  the  otiier  hand,  they  had  apjtro- 
juiated  only  that  which  was  the  eoiiinion  ]>roperty  of  all  mankind,  still 
more  would  their  appropriation  have  been  sue('<•^.siully  rosisted  and 
ehallonged  by  those  who  had  an  interest  in  doinj;'  it.  who  (h'siicd  to 
avail  themselves  of  their  right  to  participate.  When  the  I'liitod  Stat"s, 
therelbre,  in  approi)riatiii,ii'  this  territory  to  the  |>idto(tioii  (if  rln'  seals 
and  in  foun<liiiy'  this  industry  upon  it.  lia\e  .so  tal<en  possession  of  it 
and  asserted  the  title  on  which  the  e\ist<Mice  of  tliis  herd  depends,  the 
(juestioii  is,  wiiat  ri,i>lit  of  mankind  havo  they  in\adod.'  It  can  only 
be  the  right  of  mankind  to  exterminate  that  race  of  animals,  because 
they  cannot  particiiiato  in  it  on  the  sea  without  doing  so.  If  it  were 
possible  for  the  rest  of  the  world  to  come  and  avail  tliemselves  of  what 
is  called  jielagic;  sealing  of  this  herd  and  not  exterminate  it.  then  the 
argument  of  the  other  side  would  have  the  adxantage  of  being  phu'od 
not  upon  the  right  of  extermination,  but  upon  a  right  of  participation 
in  what  they  say  is  ojieii  to  all  the  world.  I!iit  that  is  imiiossii)Ie,  as 
I  shall  show  more  clearly  when  1  come  to  deal  with  the  evidence. 

When  the  I'niled  States  stretches  out  its  arm  and  takes  possession 
of  this  property,  this  herd  or  this  interest — which  ai)i)ertaiiis  to  their 
territory,  is  pioducod  there  and  would  perish  there — takes  care  of  it 
and  iu(»tocts  it  and  founds  this  industry  u]ion  it,  and  asserts  its  title, 
then  when  the  individuals  who  challenge  that  eonie  forward  and  say 
we  are  assuming  a  title  to  what  belongs  to  the  world,  and  are  shutting 
them  out  trom  a  ]»articipation  in  what  as  a  ]tart  oi'  the  freedom  of  tho 
sea  belongs  to  all  mankind:  1  say.  "What  is  it  you  i)ropose  to  do? — 
what  do  you  want  to  ilo '  We  want  to  take  tliese  seals,  indiscriiiii- 
luitely  in  the  water.  Can  you  disi  ingiiish  betw(-eii  sex<'s  !  Xo.  1  )o  you 
attempt  to  distinguish.'  Xo,  because  it  would  lie  of  no  use."  What 
is  the  result  of  that.'  The  resuit  would  l)e  that  belbre  live  ycais  the 
seals  would  have  |)erislied  otf  the  earth.  Now  u])on  the  ]n'opositioii  of 
my  learned  friend,  international  law  is  on  tliat  side.  International 
law  provides  by  a  princii»Ie  founded  upon  wrong  and  not  u|>on  right, 
enunciated  nowhere,  by  no  writer,  a])plied  in  no  other  instance  that  we 
hear  of  in  the  history  of  the  worlil — international  law,  this  subtle 
essence  that  <inly  exists  for  mischief  and  can  be  traced  to  no  Ibuiida- 
tion  of  right,  steps  in  n(»w  and  says  we  cannot  assert  our  right  to  this 
property  on  the  i)art  of  the  I'liited  States  (Jovernment.  It  is  the  right 
of  mankind  to  exterminate  it.  and  therelbre.  if  there  is  a  little  knot  of 
adventurers  anywhere,  who  desire  to  embark  in  that  l)usiness,  tho 
(ioverniuent  niusr  retire  and  extermination  must  take  place. 

I  say  that  stands  upon  no  authority;  it  is  justihctl  by  no  wiiting  in 
any  book  that  would  recei\(>  a  moment's  atteni inn  b\  lawyer  or  judge. 
It  is  Juslitled  by  no  praetic*-  that  ever  pie\  ailed;  bur  is  i  outradicted 
by  all  practice  that  ever  was  known  :  it  rests  upon  nothing. — upon  no 
leason  that  can  be  stated.  .My  learned  lri>nd  cril  ieised  my  associate. 
Mr.  Carter,  tor  saying  that  tiie  right  of  the  ilovernment  lo  a\ail  itselt' 
of  this  industry  depends  npcui  the  tint  tiiat  they  could  so  administer  it 
as  to  preserve  it  forma  kind,  at  the  same  time  giving  mankind  atnl 
themsolves  the  lieiielit  of  the  product.  That  surprised  my  learned 
friends.  Their  capacity  tor  surprise  is  large;  and  I  have  notieed  some- 
times that  their  surprise  at  tiropositions  advamod,  was  in  the  direct 
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ratio  of  their  inability  to  answer  tlicin.  Wlicii  a  projjosition  is  stated 
tliat  cannot  be  answered,  my  learned  fi  lends  say,  "Are  we  to  regard 
tliat  as  serions?  Do  yon  mean  to  persist  in  it  alter  you  have  been 
iidbiined  in  llie  Ibitisli  ('onnt<'r  Case  that  it  is  wron<j?"  Well,  when 
they  are  appiiseil  that  we  siionld  ventuic  to  jiersist  in  it  till  we  heard 
the  answer  to  it,  t  hat  occasions  reiterated  and  additional  surprise.  Now, 
if  yon  do  not  like  my  brother  (Jartei's  reason,  if  that  is  not  snllicieid, 
what  is  the  reason  on  which  this  case  must  be  determined:'  On  what 
<;ronn<l  does  your  ])roposition  stand?  [h'le  are  two  pro[»ositioiis  that 
ai(!  directly  opposed  to  each  (tther;  oiie  of  them  nuist  stand  to  the 
exclusion  of  (he  other. 

The  jyroposition  on  our  side  is  that  the  nation  to  which  such  a  pro|>- 
eity  appertains,  where  it  beliMi;;s,  and  is  jirodnced,  whicii  can  alone 
administer  it,  and  wiiich  has  at  labour  and  expense  and  llirou^h  a  lon;^' 
])eriod  of  tiinti  established  that  industry,  has  a  ri^ht  to  it  l)y  the  prin- 
ciples of  international  law. — Their  ])ropositinii  is  that  it  belonjis  to  such 
lK)rtions  of  nmnkind. —  His;>  people,  I  believe  my  brothei'  Kobinson  says 
constitute  mankind  in  this  case, — that  it  behn)j;s  to  such  jjortion  of 
numkind  as  want  to  us(^  this  property  in  a  wa>  that  is  certain  extermi- 
nation. 

Now,  there  is  where  we  are  at  is>!U'  exactly.  When  we  ask  our 
learned  friends:  has  this  been  establi^lud  by  authority,  so  that  we  are 
too  late  in  settiup,'  forth  our  pi()positi(ui  .'  We  are  referred  only  to  one 
or  two  newspaper  wiitei's.  When  we  a>k  tor  the  piaci  ice  and  usa,ii'e, 
which,  in  another  i)art  of  this  case,  we  aic  told  by  my  learned  friend 
constitute  intertuitional  law  and  is  indisiiensablc  lu  it.  you  hnd  the 
prat  tice  of  the  whole  world  is  tlie  other  way.  In  every  case,  when  we 
^et  down  to  fundamental  luiiiciples  and  ask  for  the  riylit  on  which  it 
stands,  what  have  they  to  say  .'  Sir.  I  respectfully  say,  as  1  said  in  the 
outset,  the  statenu'iit  of  this  pioposititiu  cither  to  a  Ie.i;al  ndnd  or  to  a 
mind  ]>ossessed  of  any  sense  oi'  Justice,  is  its  ar.munent: — there  is  noth- 
ing;' to  add  to  its  statement:  the  answer  to  it  nmy  be  demanded,  and 
until  that  answer  is  lorthcominjj,-  surely  there  is  nothing;'  more  to  be 
said. 

I  do  not  propose  in  the  review  I  am  al)ont  to  make,  somewhat  rap- 
idly, of  the  various  instances. — all  the  insiaiu-es  in  the  history  of  the 
W(»rld  that  we  know  anything  about  proi)erty  sindlarly  situated, — to 
spend  a  gicat  deal  of  time,  because  this  has  been  presented  by  my 
associate  in  llie  openiu'^'.  and  it  certainly  is  not  ne<'es.sary  foi'  me  to 
repeat  what  has  been  already  said  at  the  nsk  of  not  rei)eatinji'  it  as 
well:  but  I  want  to  review  them  in  order  to  s''\<'  l>funt  to  what  I 
have  said  in  respect  to  the  ariL:iiment  o\\  the  other  side,  and  in  respect 
to  the  praeti<-al  api>lication  to  these  |)rinciples. 

The  fiist  oiu^  is  that  of  the  Ceylon  Pearl  Fisheries.  They  (extend 
from  ('}  toiM  miles  fiom  the  sboi-e,  ouisjde  enctrireiy  of  any  Jurisdi(!tional 
line.  Tlieie  is  not  an  oyster,  as  tar  ai^  1  nifderslarHl,  within  <>  miles  of 
the  shore.  l>y  various  Statutes,  and  lUHost  just  an<l  juoper  Statutes, 
throniilKUit  a  very  Ion}i  peiiod  of  time  (1  will  not  luideitake  to  say  how 
Ion,;;'.)  Itnl  it  is  said  in  the  llrilish  Arjiimu'ut '•  fioni  tinu' imnu'tnoi'ial," 
and  I  prc-ume  that  exprc'^siou  is  coriect.  these  .  iNU-eries  have  been  ri'i;- 
nlated  and  pi'otecte  1.  and  exclnsivelv  n-njoyed  under  the  British  (lov- 
eruuMiit  or  Its  Colonies,  Not  a  oeiirl-wwsrcr  wase\er  take"  there,  so 
far  IS  we  have  any  reason  to  l»eli»-v«'.  by  any  nuui,  excei>t  -nbject  t<» 
tlio.M'i  Ketululions, — and  not  an  m-i  incc  has  been  prodiu«"»l  of  any 
ship  or  ui«y  individual  ev«'r  atiempnnj;  t<»  luierfcre  with  them. 


OKAL    ARGUMENT    OF    IH  )X.  KDWAKl)    J.  I'HKLPri. 


85 


lit  rap- 
of  the 

'(l,~tO 

),v  my 
Mie  to 
it  as 
^iiiit  I 

pC'Ct 

[xtt'iid 
Itioiial 
lies  (»t' 

hitos, 
liow 
()nal," 

I  rcy- 

(lOV- 

li f,  so 
let  to 
any 


Now  let  me  sn])])ose  tliat  some  sliarji  American  should  tit  out  a  (isli- 
iii;;'  iU'et.  and  ^o  tlieie  in  pursuance  of  the  rij;lits  ot  mankind,  and 
heyiii  takinji'  U])  tliose  oysters  in  (h'fianee  of  (lie  i'e<iniations  hy  \vlii<'h 
ahnie  they  aic  protected  from  externdnation — in  (h-tiance  of  laws  wiiieh 
])i'eveiit  iJritisli  sid)jects  at  least  from  interferinj;'  witli  them  in  a  man- 
ner that  is  not  eonsjsient  witli  their  ]»roteetion.  Tiie  eommanch'r  of  tins 
oxjiedition  is  asked:  "What  are  you  proi)osin{j  to  do  here"?  "We  are 
])r(»p()sinji'  to  take  up  jiearl  oysters  and  we  have  come  out  to  make  a 


])rotit 


Take  tliem  np — lio\ 


Why  as  we  j;ct  them 


At  any  jiar 


tieular  time"?    "No,  at  any  time".   "In  any  ])artieular  way  "?     "No,  in 
any  Wiiv  we  can  yet  lliem".     "Are  you  aware  that  that  would  result  in 


the  speedy  destruction  of  the  whole  ])r()!liU'l 


Well 


we  do  not  care 


anythiu};'  about  that.  Let  the  ladies  j^'o  without  their  ])earls.  What 
i'onsequenee  is  it  if  they  are  exterminated  '  It  is  a  small  imitter.  And 
any  how,  I  am  here  on  the  part  «tf  nmnkind:  you  have  lu)  (!ontrol  over 
the  high  sea:  we  are  exereisinji'  the  right  of  fishing  on  the  high  seas 
free  to  all  mankind". 

What  does  anybody  sui)i>ose  would  take  ])hu'e? — Thai  Clreat  Biitaiu 
would  stand  back  and  bow  in  defeicnce  to  those  rights  of  maid<ind  and 
l>ernut  that  lishery  to  be  exterminated?  Will  any  man  say  that  a 
(iovernment  ought  to  do  so.'     Does  anybody  suj)pose  that  it  would  do 


so  ?     \Vh\'  the  (| 


ne 


^tioii  answ<'rs  itself. 


Wiiat  is  the  answer  in  the  lliitish  argument  to  this?  It  is  said  in 
the  pi'inted  argument  by  my  friends:  "The  I'iglit  to  these  pearl  fish- 
eries out  in  tliesea  has  been  recognized  from  time  immemorial  by  every 
bo(ly  ■'.  Thai  is  i)reciseiy  what  we  say.  It  belonged  to  you  from  time 
immemorial,  and  it  has  been  well  recognized,  and  all  the  nations  of  the 
earth  have  agreed  to  recognize  it  so  far  as  can   be    shown  by  their 


abstaniing  tiom  niterference 


on  have 


had- 


you  liavebeen  perm 


itted 


to  have — by  the  accpiiescence  of  all  nations,  this  property:  you  bring 
yourself — (in  fact  this  illustration  is  given  by  A'attel) — exactly  Avithin 
the  princiide — you  bring  yourselves  within  analogous  usages,  when  you 
inform  this  th'ct  of  (pidsi  juiates  that  come  there  for  the  purpose  of 
destroying  this  industry  with  its  means  of  livelihood  for  those  engaged, 
ith  its  ])rotits  to  tlu;  (Iovernment.     Sui)i)ose  that  the  ease  in  this 


Arbitration  between  (Ireat  IJritain  and  the  I'nited  State 


wa' 


that 


the  Tnited  States  claiined  that  the  Hritish  (Iovernment  should  ]tay 
for  fishing  vessels  fitted  out  by  the  United  States  to  go  and  prey 
upon  this  |iearl  lisher\  at  the  risk  of  exterminating  it:  .lud  suppose 
(Ireat  Britain  had  done  what  she  certaiidy  would,  ami  ought  to 
have  done  when  those  peojde  announced  the  ])urpose  of  their  i)res- 
ence  there — had  taken  the  ship,  carried  it  in  and  confiscated  it  under 
the  provision  of  the  laws  made  there  and  in  force  for  that  purpose, 
and  the  lnit(Ml  States  calls  upon  (ireat  i'>ritain  (as  they  call  upon 
us  in  this  ease),  to  pay  for  vessels  seized  in  such  tishing;  supposes 
that  to  i»e  the  (pu'stii  n  addressed  to  this  Tribunal,  and  we  to  becoiiu', 
the  advoc;\ies  of  the  rights  of  mankind  in  the  open  sea  and  ask 
an  award  that  vessels  there  for  that  avowed  puritoseand  with  that  ccr 
tain  result  and  seized  by  the  iJritish  (iovernment  in  ])ursuance  of  stat- 
utes long  in  foice,  and  w<'ll  known  to  all  the  world  should  be  paid  for, 
1  should  like  to  know  what  decision  would  be  expected  from  this 
Iribumil  in  that  case?  I  should  like  to  know  what  mend)er  of  this 
Tribunal  woidd  ent«'rtain  that  prop(»-ition  for  one  single  moment;  and 
yet  if  ^tamh  upon  ev<Mythiiig  that  can  be  invoked  in  favour  of  the 
pwpositions  <-f  my  learned  Irieiuls  in  respect  of  the  seal.    That  is  to 
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say,  it  would  stiMid  ii]ii)ii  a  j^eneral  dissertation  on  tl>e  freedom  of  tlie 
scii,  and  tlic  lijiiit  of  tlsiiiii<;  as  a  i)iirt  of  tlic  ficcMloin  of  tlie  sea,  and 
upon  tills  t';i\(»iMite  ]H'o|)ositioii  of  my  leaiiicd  friends  that  they  recur  to 
Avith  sit  mu(;li  ph'iisure — (because  it  se(Mns  more  jii'atelul  to  tliem  tiian 
(liscnssln;^- some  otlier  jnopusitions  in  tiie  case) — that  you  cannot  give 
an  extra  territorial  el'l'ect  to  nuinieipal  statutes.  Tiiat  is  all  very  true 
as  a  general  proposition,  hut  not  true  as  applied  to  this  class  of 
cases.  It  is  as  true  in  this  ease,  as  it  is  in  the  other  cases  of  the 
Atlantic:  it  is  true  that  the  sea  is  free:  it  is  true  that  lishina,  as  a 


f^i 


ue 


ji'eiH'ral  rule,  is  one  of  the  rifjlits  of  the  fn'edom  of  the  sea:  it  is  ti 
that  as  a  f^eneral  rule  statutes  do  not  extend  in  their  effect  beyond  the 
territorial  Jurisdiction  of  the  nation  that  enacts  it.  We  should  have 
the  advantage  in  our  claim  fur  payment  for  the  schooners  that  were 
destroying  the  \)o,\\\  lisheries,  of  those  propositions.  Should  we  suc- 
ceed ?  and  if  we  should  not,  ui>on  what  principle  is  one  rule  to  be 
ai>i»ealed  to  in  that  ease,  and  another  in  this? 

Now,  sir.  if  it  wei'c  true  that  those  Pearl  Oyst<'rs  had  to  go  ashore 


to 


th 


seven  montiis  of  tlie  year  in  or(...    .„ ^. , ., 

ashore  u|)on  the  IJritish  territory  for  that  i)uri)o.se,  would  the  case  be 
any  weaker  ?  Should  we  be  al»le  to  say  under  those  circumstances  -'you 
could  successfully  maintain  your  right  to  the  oysters,  if  they  had  stayed 
in  the  sea  all  the  tinw-  outside  your  Jurisdiction,  but  if  they  went  on 
land  and  ])i()i»agated  there  you  could  not"? 

Senator  iMoroan. — Does  the  British  Government  get  any  revenue 
froju  these  tisheri(\s? 

jNIr.  l'ilHi.ps. — 1  do  not  know.  E  suppose  they  do.  1  take  it  for 
granted  that  they  do,  or  they  would  not  regulate  them  by  public  enact- 
ment. 

Sir  CiiABLES  Ili'SSELL. — I  do  not  speak  with  certainty,  but  I  believe 
not.     If  you  tliiidc  it  material  we  can  e;>(|uire. 

Mr.  PiiEr.i'S. — 1  do  not  speak  with  ceruiinty.  I  su|>posed  they  did, 
but  I  do  not  really  know. 

Senatoi'  Morcan. — Tiie  AmcMican  government,  of  course,  get  a  reve- 
iine  from  the  product  of  the  fur-seals,  and  they  are  made  the  instrument 
of  i)rofit  there  to  that  e.xtent. 

Mr.  Phelps. — That  is  a  view  of  the  case  I  am  coming  to  pretty 
soon,  1  had  sui)posed  that  the  British  (lovernment  derived  a  revenue. 
1  may  be  mistaken.  My  friends  would  know  a  great  <leal  better  than  I 
should,  but  it  is  not  material  to  my  argument. 

If  you  maintain  the  un(iiu\stioned  light  of  (Ircat  Britain  in  the  ])earl 
fisheries  (which  they  contend  for  in  tlieir  argument  very  |)ro])eriy),  1  ask 
U])on  what  ground  you  arc  expected  to  <liscrimiiiate  the  cas(^  of  the  seals 
from  that?  because  when  you  come  to  look  into  the  condition  of  the 
animal,  these  animals  who  have  come  on  shore  to  live,  to  propagate,  to 
continue  to  exist,  are  ten  times  as  much  attached  to  the  coasts  as  the 
lish.  Jf  there  is  any  discrimination  between  the  two  eases  the  case  of 
the  seals  is  ten  times  stronger  than  that  ot  the  oyster. 

Then  it  is  said  by  whichever  of  my  friends  is  responsible  for  the 
printed  argument  (and  I  Itelii'vc;  it  is  said  in  the  oral  argument).  "  The 
oysters  are  on  the  bottom  of  the  sea;  the  seals  are  on  the  top.  That 
makes  a  ditlerence".  In  the  lirst  idacc,  what  autliority  docs  that  stand 
on.  When  tiiey  set  u])  a  distinction  that  has  no  reason  for  it,  and  no 
sense  in  it,  wliy.  if  it  exists,  it  exists  as  a  technical  ruh;  that  is  estab- 
lished by  authority,  and,  therefore,  must  be  regarded.  Is  there  anj- 
authorit;y  for  it?    Is  there  a  line  from  anybody  who  wrote  before  this 
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art:uiii('iit.  to  explain  lo  us  wli.v  it  is  lliat  tlicic  is  ;i  (litfcrciirf  liciwccii 
a  prctduct  of  tiiat  sort  on  tlif  Itotldin  of  tlic  sea,  and  on  the  siirfMcc? 
Sup|)os(>  sciils  propa^atcil  on  the  Itottoin  of  tlir  sea  instfiiil  of  uoinj; 
asliin'o,  wouhl  they  conctMh'  tlnit  we  should  We  uny  bctler  olf .'  Suppose, 
in  tlie  nature  of  tliese  animals,  when  tiiey  came  in  tliey  went  to  the  i)()t- 
tom  within  three  miles  and  liu'ii'  younj;'  were  horn,  nurtuicd  and  raised 
there,  would  that  make  a  ease  in  our  favour  that  we  have  not  now?  Or 
snpi)ose  on  t  he  other  iiand.  as  I  siiid  just  now.  that  oysters  went  ashor<' 
for  this  puipose.  Why,  it  is  very  apjiareiit  that  it  is  not  a  dilfeience 
that  could  touch  the  princii)le.'  'i'hat  is  not  a  ilifference  that  there  is 
any  sense  ill.  It  is  not  a  dilference  that  Wiis  ev»  r  heard  of  hefdre.  as  far 
as  we  may  infer  from  the  absence  of  any  authoril\'  beinj;'  cited  in  fa\<»r 
of  it. 

In   answerin;*'  Seinitor  Morjian's  (piestioii   ]\Ir.  i-'oster  ]Wits  into  niy- 
hands  one  of  the  Acts  with  re^iard  to  the  i'earl  Haidcs  of  Teylon,     Jt 
is  culled  Kejiuliition  No.  .'5.  ol    ISl  1. 

Mr.  .Justice  llAlJr,A.\. — Where  are  you  reiidini;  from  .' 
Mr.   PHEI.PS. — I'uiic  Kll  of  the  lirst   Nolume  of  the  United  States 
A])pendix.     The  IJe^ulal  ion  is  in  these  word.s: 

Wlirri'ns  tlii'i'f  is  I'i'iisdii  til  suspiTt  tli.it  (li  ini'ihit  inns  iin-  (•(iiiiinittcd  in  tlio  I'c.irl 
liiinks  of  til  is  IsImikI  by  lioiits  Mini  ollici-  \  esse  Is  )rfi|ii('iil  in:;'  Iliiise  |iImccs  in  tlic  caiiii 
season,  'witiutiit  any  ncci'ssily  or  law  t'lii  cause  lor  lieinj;-  in  tliat  situation. 

l'"()r  file  ])roteeli(in  of  11  is  M,ije>t,\'s  |iio|)eity  kikI  rtrdiiii,  His  Kxeellelicy  tlio 
(iovernor  in  Coillicil  is  jileaseil  licreliy  to  e\a(t  and  deelare: 

Then  follows  the  Ifeyiilaf  ion. 

That  if  any  l)oal  or  otlier  vessel  ^hail  licreafler,  hetween  tlie  lUlli  of  January  and 
the  end  of  .\])rii,  or  liet  ween  till)  1st  of  Oelolier  and  I  he  end  of  .November  in  any  year 
lie  found  williin  the  limits  of  the  ]ieail  banks,  as  dorrilied  in  the  seheiliilc  hereiinlo 
anin'xeil.  anelnuinn or  hoverini;anil  not  jivoeeediuii'  to  her  i)id))ei-  dest  inal  i.m  as  wiinl 
and  weather  may  |iernnt.  it  shall  lie  lawl'iil  lor  any  person  or  |persop.s  holdi  iji  '^  eoni- 
mission  or  warrant  troni  his  exeelleiiey  the  <io\ernoi',  for  the  jiuriiosc  <d'  this  !\'ei;n- 
lation  to  enter  and  sei/.o  suidi  boat  or  other  vessel,  and  carry  the  same  to  some 
convenient  |iiiii  or  )daeein  this  island  lor  ino^ecution.  Anil  every  su(h  boat  or  other 
\  ('ss(d  is  iiereby  d<(  hired  liable  to  torfeitiire  by  sentence  of  any  court  havin;;'  revenue 
Jurisdiction  of  sufilcient  amount,  and  shall  lie  condeinncd  aecor<lin!;ly  :  twf>-third,s 
llieieof  to  the  use  of  his  Majesty  and  one  third  to  tin;  |ier,son  sei/.inn  oi'  )irnseciit  ini;, 
unless  sncli  boat  or  other  \essel  shall  have  been  forced  into  the  situation  aluresaid 
b\  accid(Mit  or  other  necessary  cause,  the  )ir<iiif  whereof  to  be  on  the  party  alleging 
such  defence. 

Senator  MoutiAN. — That  is  a  sort  of  prize  jurisdiction. 

Mr.  rin",i.i\-<, — Yesthatis  wimt  would  happen  to  tiu^  vessel  of  anotlicr 
nation  tlnitweiit  in  therein  the  prohiliited  time,  and  intended  to  make 
a  teini»oiary  profit  out  of  the  pearl  o.\sters,  that  w<»uld  destroy  the 
animal  itself,  and  the  indiislry. 

Are  we  to  understand  tiial  the  im  aiiiii.^- of  that  statute  is  that  if  iuiy 
liritish  subject  violates  il  his  vessel  shall  be  fni  Icitcd,  but  it  is  a  nullity 
to  all  tlie  rest  of  the  world:  and  tlierefore  if  a  Uritish  subject  will  ixo 
and  rc.iiisler  his  vessel  under  the  laws  of  .some  other  inition,  that  will 
^ive  him  tliat  privileji'e;  that  he  may  come  therewith  iiupunity,  Just  as 
these  reiieoade  Aiiieri<'ans  are  doi  1154.  under  the  jirotecl  ion  of  the  British 
Haj;  in  the  (h'striiction  of  tliest;  seals,  to  commit  what  would  be  tin 
indictable  olVeiice  if  it  were  not  under  that  i)rotectioii.  Is  that  t'-v 
meaninjiol'  that  statute?  Is  that  what  my  h'arned  friends  desire  us 
to  infer  from  this  technical  ai  ;;iiment  as  to  the  j;eiieral  apitlicability  of 
statutes,  that  the  real  reading'  of  tlial  statute  is  that  if  any  i)er.soii, 
under  the  British  llaj;',  should  tlcpredate  upon  lliese  oysters  witliin  the 
prohibited  time,  his  vessel  is  liable  to  seizure  and  couflscation ;  but  if 
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li'c  cMiiif  tlicir  iiiidcr  ;iiiy  otlici'  (lit;;'  in   tlio  world  tliat  lie  could  <<:i'\  tlie 
use  (if,  w  lifllicr  it  is  his  own  or  not,  llicii  lie  ui;iy  <'\l('riiiiu;it('  tlicui  at 

l)l('ilSUl('. 

kSi'Uiitor  MoKfiAN. — It  could  not  be  niciiiit  as  a  iiovcriu^  provision. 

Ml'.  I'lli;i,r.s. — One  would  (iiiid\  nol.  'I'lic  lan^iua.uc  is  luoad  cnouuli. 
J  shall  iiave  ofcasion  pretty  soon,  iu  auolhcr  coiiiici'tion,  to  cousidci' 
exactly,  wliat  is  the  meaniuf;'  of  smth  a  statute.  1  am  now  iipon  the 
j^eiieial  sul)ject.  Have  they  shown  us  thai  in  this  ease, or  in  any  other 
o!'  those  that  have  been  rel'erred  to,  and  that  1  shall  refer  to  auain, — 
liavo  tliey  siiown  ns  that  in  aiiif  vnsv,  either  that  an  indi\  idiia!  has  l»een 
pei'uiittcd  with  impunity  to  \  iolate  any  statute  made  lor  the  ]»rotection 
of  any  such  product,  or  that  any  nation  in  the  world  iu  diplomatic  cor- 
respondence, or  in  any  otlu'r  way,  has  (dialleu;;ed  the  rij^ht,  or  asserted 
the  ri;;ht  of  its  eiti/eiis  to  ,yo  and  participate  in  it.  It  is  i lie  nsa.uc and 
(/.istom  of  nations  that  my  friend  says  makes  inteinatiotial  law:  and  it 
iiudonbtedly  does  when  such  nsaj^c  and  custom  have  been  sulliciently 
expi'cssed,  ami  it  can  only  bo  exj)ressed  by  acipiiesceuce.  I'ndoubt- 
edly,  on  a  point  where  tlu^  usaj;e  and  custom  of  luitions  can  bere;;arded 
as  established,  he  is  <]uite  rij;ht  in  sayin;;-  that  makes  Internatinmil 
law,  and  nmy  make  it  to  such  an  extent  that  you  can  iu»t  countei\  ail  it, 
even  ujion  stron;; moral  considerations.  We  are  iM)t  now  enj4a,ij('d  in  the 
discussion  of  the  p'ucral  pi'inciples  of  tlie  extent  and  applicability  of 
]>articnhir  statutes,  whether  they  are  oi' are  not  sometimes  dcrensive 
]('}fnlations,  whether  they  may  or  nniy  not  be  extended  beyond  the 
three  mileline.  That  is  not  the  ])oint.  What  is  the  usaii'e  and  custom 
of  nations  in  jtractice,  in  jioint  ol'  fact,  in  re.yard  to  projicrty  of  this 
kind  under  similar  condilions — weakei- iilways — but  similar?  Now  1 
repeat  the  (jue>li(m : 

instead  of  this  arjunmciit  on  the  j^eneial  ])i'oi)osition>s  that  nobody 
denies,  and  that  is  ]icrfcctly  foreij^n  to  anytliinu'  we  have  belore  us, 
lia\e  t  iiey  shown  ns  the  case  in  any  of  these  countries  who  have  asserted 
■such  ri,nlits  in  which  any  indi\  idual  belonjiinjn'  to  another  country  has 
been  permitted  to  transi;ress  it.  or  any  nation  lias  dial  leaded  tlieir  rij;lit 
to  forbid  it.'  1  {iofuithcr:  ha\e  they  shown  tiiat  in  addition  to  all  these 
instances,  which,  as  1  said,  comprehended  every  i'ixnG  of  such  property 
that  we  know  of,  now  exist iii,^'  in  this  world,  have  they  been  able  to  say 
"in  allot!  I  er  country  that  you  lia\  enot  mentioned,  in  respect  of  another 
class  of  similar  lUdperty  which  you  liave  not  brouj;ht  forward,  a  nation 
Avliich  has  undertaken  to  juotect  it  and  build  up  an  industry  upon  it, 
lias  found  itself  incapable  of  enlbrciiifi'  its  rii'hts,  and  has  ])erniitte(i 
foreij^Tieis  to  come  there  and  invade  it  to  tin'  extent  of  destruction,  oi' 
to  any  extent  at  all.  Have  they  found  such  an  instance?  Not  one. 
(Startinji' with  7iiy  learned  Iriend's  juoposition,  that  it  is  the  usaj^'c  of 
nati(Mis.  just  oi' unjust,  riiiht  or  wrou.u— that  niakes  inteinational  law — 
tiiat  it  is  of  no  use  to  talli  aliout  tlie  principles  of  justice,  of  rij;lit, 
of  the  fundamental  ideas  that  underlie  the  law,  the  necessity  of  man- 
Ivind.  tlie  policy,  the  comity  of  nations— the  ])oint  is  what  the  usajiC 
of  nations  has  been,  we  undertake  to  show  (and  there  is  no  contradic- 
tion in  the  evi<leiice  in  this  respect)  what  the  usa^i^  of  nations  has 
been  in  every  similar  case  that  we  know  of.  Do  they  prudiice  any 
other  (tase  esiablishin^- a  dil'fcrent  precideiit?  Xot  one.  J^ut  they  say: 
"statutes  do  not  operate  bi-yond  the  jurisdiction  of  the  country  tliat 
enacts  them".  Docs  the  power  of  the  country  (call  it  by  wliat  name 
you  ])lease),  operate  to  the  extent  of  protecting  this  industry  whether 
it  is  iuside  of  the  tiiiee mile  line  or  not?     That  is  the  (piestion.     Kow 
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wliat  is  llie  terliiiical  t'lleet  ol"  a  slaliitc.  What  has  In  t'li  t  he  act  iial 
«'t'leet  of  siicii  >latiit('S.  for  tlie  one  hiimlrnl  u-ai's  or  iiioie  tiiat  lliey 
lia\e  prexaileW  in  all  parts  of  thetaith.  .M,\  learned  Irieiid  who  just 
now  was  so  elrar  that  the  jiassajLiC  from  Nalld,  that  i  l»e<;aii  by  read- 
iiiu  this  inoiiiini:,  applied  only  to  the  three  iiiiU'  liiiiil,  foi  j^ot  for  llie 
nioineiit  that  they  ha\e  cited  that  very  passage  in  the  printed  ar;L;ii- 
iiieiit  in  sii|»]»ort  of  their  ri.L-Iit  to  proieel  those  I'earl  l''islieries  20  miles 
out  at  sea.  My  frieinl  cites  the  same  passage  I liat  I  have  read  as  sliow- 
iiiji' tiiat  their  ri,i;ht  to  the  rearl  iMsherics  is  iin(piestioiial)le.  I'.iit  this 
ni(uniii^'  he  iiilorms  us  that  \'attel  is  very  clearly  applyin<;  it  only  to 


the  three  mil 


limit. 


Sir  Cii  \Ki.i;s  lJrssi:i,i,. —  1  was  not  referrin;;'  to  that  passa;;e  in  the 
ol»servation  I  made. 

Mr.  I*iii;i.r.s. — Tiiat  passaj:*'  was  the  only  subject  of  distaission  at 
the  time. 

Sir  Cii ai.'m:s  KM  ssi.i.t,. — 'I'liey  are  not  in  the  same  secti(»ii  at  all — 
not  in  the  same  connection. 

Mr.  I'llEM'S. —  I  am  referrinj^'  to  the  pas>a,i;('  that  I  icad  fr(mi  the 
I'nited  vStates  .Vr.mimeiil  this  moiiiin.u.  bciiiL;  one  section  and  a  part  of 
the  next  section,  and  the  (juestioii  arose — il  was  su;:};estcd  b\  his  I.ord- 
slii]),  that  i)erhai)s  that  Vattel  meant  lo  say  that  tiie  riylit  was  exclu- 
sive within  ;?  miles.  That  was  ihe  point,  and  my  friend  says  that  is 
what  it  means,  and  thai  tiie  context  shows  it;  and  yet  in  the  Hritish 
Arj;unient,  at  i>a,ne  ol,  you  will  iiiid  this  very  i)assa;^c  relerred  to  in 
support  of  tlie  claim   <ln'y  there  make  that  llieir  ri^lit  to  the  I'earl 
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leries  which  they  have  had  from  time  immemorial,  is  niKpicstioncc 
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and  Ihey  ,ui\('  there  the  vei'y  meaninj;'  and  the  cori'ect  meaniiif,'  to  the 
l)assa>;e  from  N'attcl  that  1  j;'ave  it  Ihis  inorninji'. 

Now  my  friends  may  have  this  one  way  or  the  other.  It  does  not  so 
much  stand  upon  wliar  \'aitcl  says,  eiiiineiit  as  he  is;  it  is  a  j^'ood 
startiii"  point  to  tiiid  the  i)roi»ositioii  so  felicitously  stated  by  so  f;i'eat 
51  writer.  Cast  that  aside:  what  is  the  nsa^e  of  nninkind  in  re<j;anl  to 
these  vari(Mis  kinds  of  projx'rty?  'I'hey  say:  there  is  no  analoy-y 
Ix'tweeii  oysters  and  seals.  Well,  what  is  the  reason  that  tliere  is  not? 
And.  if  there  is  a  difference,  winch  way  does  tluulilference  nnike?  Both 
are  marine  jirodiicts  to  a  certain  extent — the  oysters  exclusively  so. 
Tiiey  never  come  asiiore—nev<'r  touch  the  British  territ<ay:  the  seals 
do  come  ashore,  and  they  must.  They  are  ])roduced  there  and  they 
remain  there  a  considerable  ]>art  of  the  time.  Now  what  is  the  reason 
that  there  is  not  an  analoiiy?  a.nd,  so  far  as  tlu^  analojiv  fails,  in 
which  is  the  case  the  stronj^est  for  tlie  ri^^lit  of  ])roleelion  if  there  is  a 
difference  between  the  two  cases? 

There  is  the  ease  of  the  Mexican  Pearl  Fislieries.  1  will  not  read 
those  Statutes  a.Liain.  Tli(\v  have  been  read  once,  and  they  are  in 
print  before  you.  ^Ve  know  what  their  effect  is,  lait  I  will  briefly  I'efer 
to  the  map.  If  you  will  have  the  kindness,  Sir.  to  j>lance  at  the  nni]), 
it  is  at  pa^ie  4S()  of  the  first  volume  of  the  rnited  States  A])i)endix. 
You  will  see  there  laid  out — (and  it  lias  not  been  (juesfioned  in  the 
Ibitish  Counter  Case  that  it  is  laid  out  »'oire(ttly) — the  extent  of  the 
Fisheries  tliat  are  tliere  ])rotected.  Those  red  and  blue  concessions — 
(that  is  the  sjiace  in  winch  these  oysters  are  found) — are  each  .'>  kilo- 
metres in  width.  The  tcclinical  operation  of  these  Statutes  1  will 
consider  by  and  bye;  what  has  tabu  pliin;  with  re.L-ard  to  those  I'isher- 
ies?  Have  they  ever  been  permitted  to  be  imaded  by  tJie  (iovernment 
of  Mexico '?    Is  tlu'i  c  proof  that  somebody  has  gone  there  sailing  under 
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the  flii;;"  of  iiiaiiliiiKl  and  claiinert  to  take  a  band  in  those  Fisheries  in 
the  sea  outsiile  ol"  the  three  mile  limit,  and  that  the  Mexi(;an  Govern- 
ment have  ])ermitted  him  to  <lo  it;  or  that  any  nation  Jias  asserted  any 
suc.li  rifj^htf  Those  laws  apply  in  terms  to  foreiffners,  but  I  lay  no 
stress  ni)on  that.  You  cannot  extend  the  jurisdietion  of  a  statute,  by 
the  words  of  the  statute  itself,  beyond  the  power  which  the  nation  has 
to  pass  such  a  statute.  If  a  Statute  does  not  operate  beyond  the. juris- 
diction of  the  country  that  enacts  it,  it  cannot  be  made  to  operate  by 
])as8in}>'  another  Statute  in  that  country  that  it  shall.  1  lay  no  stress 
(excei)t  for  a  pur])ose  1  shall  come  to  by  ami  bye),  upon  the  fact  that 
many  of  these  statutes — both  liritish  and  Foreifjn — are  {icneral  in  their 
terms,  and  manifestly  apjtly,  so  far  as  the  lanfjuajfe  j;oes,  to  foreiffuers. 
1  am  ui)on  the  question  of  what  has  taken  place  under  such  statutes. 
International  law  is  not  made  by  any  nation  i)assing  a  statute — it  is 
the  acciuiescence  of  mankind  in  the  assertion  of  a  right  that  makes 
International  law. 

Now  take  the  matter  of  the  Coral  Reefs.  The  French  law  protecting 
that  pro«luct  will  be  found  in  Volume  I  of  the  United  States  Apjjcndix 
l)age  409.  You  will  find  opiK)site  i)age  461)  on  the  map,  the  area  of  the 
Coral  fisheries  on  the  coast  of  Algeria  whi(;h  are  protected  by  the  I'^rench 
law.  The  secondarticle  from  the  Decree  of  the  10th  May  1802  is  quoted 
in  French  ati»age  4(19;  and  the  translation  is  this: 

TTpoii  the  reqiu'st  of  the  exjurt  (islicnntMi  of  their  ic))re.sentative8,  or,  for  the  want 
of  tlioiii,  of  the  syndii'iites  (or^fani/ulioiis)  of  seafariiifj;  iiu;ii,  certain  fisheries  may  ho 
tenii)(>rarily  forhiddcn  over  an  extent  of  Mca  sitnated  Iteyond  tliree  miles  from  the 
sliure,  if  sneh  measnre  is  re(|nire<l  in  tlio  interest  of  tlie  preservation  of  the  bed  of  tlie 
sea  or  of  a  lisherv  <'(nn])OKed  of  mij;rator\  fislies. 

You  will  see  on  the  map  the  extent  to  which  that  runs  out,  which  is 
considerable.  1  do  not  know  that  the  exact  ligures  are  given — 7  miles 
I  am  told  is  the  extent. 

The  Australian  Pearl  I'isheries  will  be  seen  indicated  in  a  previous 
map  opposite  to  j)i>ge  4<i8.  You  will  see  how  very  extensive  they  are — 
much  beyond  any  limit  of  territorial. jurisdiction,  and  that  statute  is  by 
its  terms  restricted  to  IJritish  sulyects  and  boat^^  It  has  been  remarked 
npon  by  my  friends  on  the  other  side.  But  there  again  whatever  the 
ert'ect  of  the  statute  may  be,  the  same  (juestion  occurs:  whtit  has  taken 
place?  Is  that  a  business  that  is  o])en  to  mankind  at  large?  Hsis  it 
ever  been  attemiited  ? 

The  Italian  Coial  Heds  have  been  referred  to.  The  Coral  beds  of 
Sardinia  and  Sicil.y,  the  Ibrmcr  from  ."» to  !.">  miles  from  the  land;  the 
latter  14  to  ^52  miles  from  the  land.  Tlie  maps  relative  to  those  will  be 
found  opposit*'  pages  470  and  472  showing  the  extent  of  these  ''fish- 
eries'', if  tliat  is  a  correct  term.  One  map  is  of  the  coral  beds  of  Sar- 
dinia and  the  (»tlier  of  the  coral  beds  of  Sicily.  You  will  see  to  wluit 
distance  they  extend.  And  those  statutes  are  general  in  their  terms  so 
that  by  the  language  of  tin'  statutes  they  would  apply  to  foreigners.  It 
was  observed  by  the  Maiijuis  V<Miosta  when  that  was  under  disctission 
before — I  believe  when  my  associtite  was  s])('akiiig — that  he  did  not 
understand  those  Statutes  to  a]»])ly  to  forcigneis,  but  that  foreigners  did 
not  go  there.  Well  that  is  the  point  upon  which  1  am  now.  Has  Sicily, 
or  has  it  not,  from  the  beginning,  up  to  now,  successfully  asserted  its 
protection  over  this  property?  Has  any  writer  challenged  it?  Has 
any  nation  challenged  it? 

Passing  from  tlie  subject  of  coral — we  have  considered  the  pearl 
oysters  and  the  coral — 1  believe  1  have  named  all  that  there  are — pass- 
ing to  oyster  beds,  the  British  Fisheries  Act  of  1808  (which  will  be 
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found  ou  page  457  of  the  1st  volume  of  tlie  riiitod  States  Appendix), 
you  will  see,  without  my  stopping  to  rend  it,  is  very  exi)li('it,  and  is 
bounded  by  lines  which  are  shown  on  the  map  whi<;li  take  in  a  very 
great  area  of  the  sea.  They  are  20  miles  out  in  hreiulth,  aiid  for  a  long 
distance — some  degrees  of  latitude,  along  the  coast  of  Dublin,  Wicklow, 
and  Wexford  Counties;  and  it  is  provided  there  after  giving  these 
boundary  lines  from  the  eastern  point  of  Lambay  Island  to  Carnsore 
point  on  the  Coast  of  Ireland  within  a  distance  of  L'O  miles  from  there 
measured  from  a  straight  line  drawn  as  shown  on  the  map,  that  all  such 
Bye  laws  should  apply  equally  to  all  boats  and  persons  on  whom  they 
may  be  binding.    Then  it  proceeds  in  conclusion  to  say  this: 

It  shall  be  lawful  for  Her  Majesty  by  Order  in  ( 'ouucil  to  do  all  or  any  of  the  fol- 
lowing things  nanifly. 

(a)  To  direct  that  such  Byelaws  slnvll  be  observed. 

(b)  To  impose  pentilties  not  exceeding  twenty  pounds  for  the  breach  of  such  Bye- 
laws. 

(c)  To  apply  to  the  breach  of  such  Byelaws  such  if  any  of  tlio  enactments  in  force 
respectinji  the  breacli  of  Regulations  respecting  Irish  Oyster  Fisheries  within  the 
exclusive  fishery  limits  of  the  Britisii  Islands  and  witli  siicli  niodilicationsand  alter- 
ations as  may  be  found  desirablo. 

(d)  To  revoke  or  alter  any  Order  so  made,  provided  that  the  length  of  close  time 
prescribed  by  any  sucli  Order  shall  not  be  shorter  tli.'in  that  ])rescrihed  for  tlie  time 
being  by  the  Irish  Fishery  Conniiissioiiers  in  respect  of  betls  or  banks  within  the 
exclusive  fishery  limits  of  the  Britisli  Islands.  Kvcry  such  (Jrder  shall  be  binding 
on  all  Itritish  Sea  Fishing  Bouts  and  on  any  otlirr  Sea  fishing  boat«  in  that  behalf 
specified  in  the  Order,  and  ou  tlie  crews  of  sucli  bouts. 

There  we  have  in  explicit  terras  that  the  statute  authorises  the  Orders 
in  Council  to  extend  to  everything.  Well,  says  my  friend,  they  have 
not  extended  then).  I  do  not  know  whether  they  have  or  not.  If  he 
says  that,  I  take  his  statement. 

Lord  ITannen. — That  requires  m  little  explanation.  It  is  only  giving 
the  power  to  the  Crown  by  the  advice  of  the  Privy  Council  to  do  certain 
things  in  certain  events. 

Mr.  PiTELPS. — I  am  quite  aware  of  that. 

Lord  Hannen. — It  is  a  common  mode.  It  is  only  to  give  the  power 
of  exercise;  but  of  course  it  has  no  effect. 

Mr.  Phelps.— I  am  quite  awareof  it.  It  is  a  statute  that  gives  power 
to  issue  Orders  in  Council. 

Now  if  England  has  not  that  power*,  how  can  that  statute  confer  it  by 
Orders  in  Council? 

Sir  Charles  Kussell. — That  is  explained  in  the  Argument  at 
page  50. 

Lord  Hannen. — It  is  to  enable  the  crown  to  enter  hiU\  Conventions, 
and  other  things,  without  the  trouble  of  going  to  Parliament. 

Mr.  Phelps. — I  should  have  said  if  the  remark  had  not  come  from 
your  Lonlship  bnt  from  the  argument  on  the  other  sid<! — that  that  was 
a  far-tetched  <!onstruction. 

Lord  Hannen. — I  am  onlv  telling  von  the  fact;  deal  with  it  as  you 
think  tit. 

Mr.  Phelps. — The  statute  contains  no  such  reference.  The  statute 
is: 

Every  such  Ord<;r  sluvll  bo  binding  on  all  British  Sea  Fishing  Boats  and  ou  an> 
other  Sea  Fishing  Boats  in  that  bclialf  specified  in  the  Order. 

Senator  Morgan. — Has  the  statute  been  repealed. 

Mr.  Phelps. — No  not  that  I  know  of.  I  believe  it  is  not  claimed  to 
have  been  repealed. 

If  as  is  said  by  my  learned  friends  this  is  the  reason  of  that  statute, 
with  the  extreme  particularity  with  which  English  statutes  are  usually 
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drawn,  I  suppose  it  would  have  said  so;  it  would  liave  said  tliat  it 
shall  apply  to  any  lishinjj  boats  in  I'espect  to  which  any  convention 
or  Treaty  may  be  entered  into;  but  we  are  still  short  of  the  practi<!al 
question;  wliat  has  be(!onie  of  the  llsheries?  While  we  may  be  dis- 
ciissin};  the  technical  operation  of  a  Statute  that  authorises  Orders 
in  Council — while  we  may  be  considering  whetiier  in  fact  any  such 
Order  in  Council  has  ever  been  issued — and  if  my  friends  say  it  has 
not  I  of  cotirse  take  their  statement  because  they  know  very  well — 
while  we  are  discussing  that,  what  has  become  of  the  fish — the 
oysteis?  There  again  is  it  shown,  in  this  exhaustive  pre|>aration,  that 
notwithstanding  the  language  of  this  Statute  the  beds  have  been  open 
to  all  the  world  up  to  the  extent  of  the  three  mile  limit?  Has  any 
instance  of  any  infringement  been  shown,  or  does  the  same  conclusion 
come  as  in  every  other  one  of  these  cases?  The  Government  take  the 
business  in  hand  as  they  onght  to  do — as  they  are  bound  to  do  in  jus- 
tice to  their  subjects  and  themselves— they  take  the  business  in  hand 
by  making  a  revenue  and  making  an  industry,  and  they  pass  a  statute 
that  on  the  face  of  it  says  to  the  world :  "  Stand  oft';  you  cannot  come 
here  within  20  miles  and  take  these  lish". 

My  friend  says  that  that  statute  would  not  do  any  good  if  the  world 
came.    J)id  they  ever  come? 

lias  any  body  attem])ted  it?  Has  .any  nation  asserted  it,  or  has  it 
resulted  in  a  complete  protection  of  that  industry?  And  what  would 
have  happened  if  they  had  come? 

The  President. — War.  It  has  i)erhaps  not  been  challenged,  but  it 
is  a  challenge. 

Mr.  PiiEM'S. — Yes,  if  it  can  be  dignified  with  the  name  of  "war"; 
but  it  is  un(iuestionable  that  if  any  foreign  vessel  had  ujidertaken  to 
come  there  aiul  destroy  the  lish,that  vessel  would  have  been  taken  and 
prevented  from  going  on  in  the  business.  Ji  that  is  war,  then  call  it  so. 
]iut  what  nation  would  have  backed  up  its  citizens  in  any  such  attempt? 
What  nation,  I  repeat,  ever  nnule  such  an  assertion?  It  is  the  practi- 
cal result  of  those  acts  by  the  exclusive  acquiescence  of  nations  that  I 
am  dealing  with. 

The  Scotch  I  lerring  Fishery  Act  is  a  provision  of  a  very  similar  kind. 
The  map  will  he  lound  oj>])osite  ]>age  4o<S  of  the  1st  volume  of  the 
United  Siates  Appendix,  showing  the  extent  of  the  sea.  It  is  a  very 
large  one  and  covers  a  veiy  large  tract  of  sea,  extending  some  thirty 
miles  frou)  land.  It  applies  in  its  terms  to  "  any  i)erson  ".  My  friend 
says  "any  i)erson"  nu'ans  any  i)erson  within  the  Jurisdiction  of  Great 
Britain  and,  for  certain  purposes,  when  that  language  is  used  in  an 
Act,  they  are  undoubtedly  right.  But  here  again  comes  the  same  ques- 
tion as  to  the  i)ractical  result  that  has  taken  place.  1  do  jiot  know, 
Sir,  that,  aside  from  these  Herring  Fisheries,  Oyster  Beds,  ]*earl  Oys- 
ters, and  Coral,  there  is  any  other  description  of  ]n'operty  now  known 
in  the  world  that  comes  within  the  purview  of  tliis  princijde,  except  it 
be  the  seals. 

Now  what  about  the  seals?  What  is  the  protection  that  has  been 
extended  to  them?  And  before  entering  upon  that  branch  of  the  sub- 
ject, as  it  is  within  two  or  three  minutes  of  the  time  of  adjournment, 
j)erhaps  it  would  be  convenient  for  you  to  hear  me  afterwards. 

The  PuKSiDKNT. — (i>uite  so. 

The  Tribunal  then  adjourned  for  a  short  time. 

Mr.  PiiELTS. — 1  Intpe,  Sir,  I  shall  not  be  found  tedious  in  pursuing 
this  line  of  illustration,  or  ratlier  of  historic  precedent,  over  which  I 
shall  pass  as  fast  as  I  can.    I  now  come  to  the  particular  point  of  the  pro- 
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tection that  has  been  aflForded  to  the  seal  in  the  various  conntriea, — all 
the  <;ountrie8  I  believe  in  whicii  it  is  now  to  be  found,  and  the  conse- 
quence of  the  want  of  it  in  those  countries  in  which  it  formerly  existed 
and  from  which  it  is  now  gone. 

The  lirst  instances  I  shall  allude  to  are  under  the  Imperial  Govrrn- 
ment  of  (Jreat  Britain,  but  in  force  in  its  ('olonies.  In  the  1st  United 
Stares  Appendix,  at  pijjjcs  43(»  and  437  will  be  found  the  Act  for  tlie 
l)rote(tion  of  seals  in  Xew  Zealand — an  abstract  runninfj  through  pajjes 
438, 43!)  and  440,  and  a  Map.  It  is  said  by  my  learned  friends  in  rcfi'ard 
to  the  map,  and  I  think  they  are  right  in  tiiis  «'iiti(  ism,  that  as  drawn 
it  carries  an  erroneous  impression  of  the  i'tfect  of  the  Act  fixing  the 
boundary  of  the  Province  of  New  Zealand;  that  while  the  map  is  cor- 
rect in  giving  the  limits  of  latitude  and  longitude  which  are  described 
as  constituting  the  Colony,  that  it  was  not  tl.e  intentictn  of  the  Act  to 
assert  such  a  jurisdiction  over  all  the  intermediate  sea,  but  only  to 
make  that  a  boundary  so  as  to  include  with'n  it  all  the  land  and  islands 
with  the  usual  territorial  limits.  Certainly  that  was  not  the  fnteiition 
of  the  gentleman  who  prepared  this  map;  but  I  think  the  observation 
of  my  friend  is  well  fouiuled.  Neither  is  it  in  the  least  material  to  our 
purpose,  because  as  I  believe  I  remarked  this  morning^  nothing  can  be 
clearer  than  that  the  juris<liction  upon  the  liigh  seas  of  a  country  can- 
not be  arbitrarily  extended  to  geographical  limits,  aside  from  any 
special  necessity  that  would  justify  it,  by  a  Statute  of  that  country. 
So  that  if  it  were  true  that  the  Legislature  of  New  Zealand  had  under- 
taken to  assert  that  several  thousand  nules  of  sea,  irresj)e('tive  of  iiny 
piuticular  purpose,  should  be  regarded  as  the  territory  of  New  Zealand, 
that  Mould  no  more  make  it  so  than  it  would  have  followed  if  they  had 
passed  no  such  act  whatever.  l»ut  the  point  is  the  close  ])rotection, 
the  very  special  i)rotection  given  by  these  a<!ts,  and  under  which,  on 
the  face  of  the  act,  any  vessel,  boat  or  crew  are  imule  liabh;  if  found 
within  the  waters  where  the  seals  are.  That  is  the  i)oint  to  whicli  we 
have  intended  to  invite  attention  by  reference  to  these  Statutes  and 
the  construction  of  the  map. 

Section  4  of  the  act  of  1887  provides: 

If  any  jterson  sliall  bo  found  in  tht^  jiossession  of  nny  Boal,  or  the  iinninnnfactnnMt 
product  of  any  seal,  diiriiijj  tln>  cIoho  season,  sni'li  jxissession  sliall,  For  tlie  ])iu')MiseH 
of  tlie  Raid  act  and  tiiis  act,  he  deemed  to  be,  in  the  ubsence  of  satisfactory  evidence 
to  the  contrary,  snflicient  proof,  and  so  on. 

Then  section  5  is : 

Any  vessel  or  boat  tlie  crew  of  which,  or  any  part  of  the  crew  of  which,  shall  bo 
enitaged  in  ille;j;ally  taking  seals,  an<l  nny  vessel  or  boat  on  board  of  which  any  seals 
80  illejjally  taken,  or  the  skin  oil,  blnblier,  or  other  jno.lM't  of  a  seal  so  illc)rally 
taken,  shall  be  found,  shall,  together  with  the  boats,  fiirnitnre,  and  api)nrteiianccs 
of  snch  vessel  or  boat  bo  forfeited  to  Her  Majesty,  and  shall  be  disposed  of  as  Ihe 
Commissioner  may  think  tit. 

There  are  other  very  stringent  provisions.  There  is  one  in  section  7 
that  provides  in  effect  that  any  oHicer  of  that  (lovernment  shall  have 
l)ower  to  enter  upon  and  search  any  vessel  within  the  jurisdiction  of 
the  Government  of  the  Colony  of  New  Zealand  for  any  seal  or  the 
product  of  any  seal.  I  need  not  go  through  with  the  details  of  this 
protection;  it  is  enough  to  say  that  they  are  such  measures  as  are  very 
properly  and  intelligently  adoi)ted  by  that  (lovernment  for  the  protec- 
tion of  the  seal,  and  whether  tliey  are  greater  or  less,  or  right  or  wrong, 
in  themselves,  does  not  alVect  the  principle. 

Here  again  the  same  observation  which  I  have  had  occasion  to  make 
before  is  applicable.    During  all  this  period  and  through  all  these  A(!ts, 
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if  the  practical  operjition  of  tliem  dnriiif*  many  years  has  been  only  to 
<'()ntrol  Briti>*h  subjects  and  British  ships,  and  if  it  be  true  that  the 
seal  fisheries  of  New  Zealand  have  been  ojjcn  to  the  world  during  this 
time  or  any  jiart  of  it,  or  if  such  an  assertion  has  ever  been  made,  evi- 
«lence  of  it  would  have  been  forthcoming?,  because  my  learned  friends, 
of  course,  and  those  who  instruct  them  are  quite  in  possession  of  all 
tlie  records,  and  all  the  infoiination  and  knowledge  that  is  to  be  fur- 
nished by  tlie  (lovernment  of  New  Zealand,  on  this  subject. 

Look  at  it  for  a  single  moment.  Is  there  a  single  spot  in  the  world 
where  the  fur  seal  is  known  ever  to  have  been  that  it  has  not  been  maile 
the  subject  of  pursuit  from  the  very  j)rotitable  results  of  such  jmrsuit! 
Is  there  a  place!?  We  have  seen  in  the  jtrogress  of  this  case  that  on 
almost  every  spot  in  the  world  excei)t  these  Islands  in  BehringSea,  the 
seal  has  not  been  only  pursued,  but  exterminated.  In  two  or  three 
localities,  under  the  infiuence  of  such  protection  as  has  been  adopted 
at  a  comparatively  late  day,  when  attention  was  called  to  the  value  of 
it — in  t\vt)  or  three  localities  like  tiie  Lobos  Islands,  and  such  places, 
there  is  a  remnant  of  the  seal.  Now  if  the  New  Zealand  seals  had  been 
open  during  all  this  time  to  general  pursuit  as  my  learned  friends  cou- 
tend  the  Uehiing  Sea  seals  slnmld  be  and  are,  howhajtpensit  that  that 
place  alone  has  been  free  from  the  attacks  of  the  vessels  that  have 
gone  to  the  utmost  parts  of  the  earth,  sis  the  evidence  shows,  for  the 
l)urpose  of  depopulating  and  exterminating  the  seal  Islands.  This  then 
appears,  that  under  these  Statutes  which  on  the  face  of  them  apply  to 
everybody — under  the  effect  of  those  Statutes  in  the  districts  shown  by 
the  nmp,  the  seal  has  been  i)rote(!ted,  and  the  world — that  is,  such  por- 
tion of  the  world  as  (!ould  have  any  interest  in  trespassing  upon  it — 
has  ac(iuies(ted  in  tliat. 

The  Falkland  Islands  is  another  jdace,  where  at  a  later  period — as 
late  as  1881 — mcasuies  were  adoi)ted  for  this  puri)o8e.  It  was  an  Ordi- 
nance toi)rovide  for  theestablishment  of  a  close  time  in  the  seal  fishery 
of  the  Falkland  Islands  and  their  dependencies,  and  the  seas  adjacent 
thereto;  and  the  ]>reanible  is: 

Wlicroiis  tlie  seal  fishery  of  tlicst?  islands  -whicli  was  at  one  time  a  sonrce  of  profit 
anil  ixlvatitane  to  tlie  colonists  has  been  exhausted  by  indiscriminate  and  wastefiil 
fisliin;;',  :md  it  is  desirable  to  revive  and  ]irotcct  this  industry  by  the  establishment 
of  a  close  time,  diirin;;  which  it  shall  be  unlawful  to  kill  or  ca])ture  seals  withiu  the 
limits  of  this  colony  and  its  dc^pendcucies, 

Be  it  therefore  enacted,  and  so  forth.  That  is  the  reason  and  the 
first  reason  why  no  person  shall  kill  or  attempt  to  capture,  and  without 
stopping  to  read  tiie  various  provisions,  they  will  be  seen  to  apply  in 
their  terms  to  any  i)erson,  any  ship,  any  master  or  sailor,  and  to  every 
descripti<m  of  seal  including  some  varieties  that  are  not  strictly  of  the 
family  of  the  fur  seal. 

Sir  CiiAKLKS  RissKLL. — Within  the  limits  of  the  Colony. 

Mr.  PuKLPS. — Within  the  limits  of  the  colony  and  its  dependencies, 
yes.  It  <loes  not  api)ear  there, — I  think  the  contrary  does  appear — that 
tlie  sealing  is  not  pelagic.  I  do  not  know  whether  it  does  or  not  appear 
that  this  sealing  is  principally,  I  believe,  on  the  Island. 

Mr.  .lustice  Haulan. — At  any  rate,  that  state  went  as  far  as  flie 
country  thought  it  could  go  for  the  protection  of  the  seal. 

.Mr.  I'nKLPS. — It  went  as  far  as  it  was  necessary  to  go  and  only  limits 
it  by  the  limits  of  the  Colony. 

I  may  say  in  passing  what  I  might  better  have  said  at  the  beginning 
of  this  afternoon,  that  this  protection  of  the  seal,  shown  to  be  univer- 
sal now  as  far  as  there  are  any  seals  left,  will  be  a  very  important  con 
sideratiou  when  we  come  to  discuss  the  extent  of  the  freedom  of  the 


ORAL    ARGUMENT   OF    HON.  EDWARD   J.  PHELPS. 


95 


I 


sea.  Tt  will  he  seen,  us  I  pass  over  these  iiistaiu'es,  that  in  every  spot 
where  there  are  any  sea'  ;  now,  even  in  places  where  they  have  been  so 
nearly  extenninatod,  that  it  is  almost  questioniible  whether  it  is  worth 
vihile  to  try  to  restore  I  hem,  like  these  very  Falkland  Islands  and  some 
other  places,  wherever  there  are  seals  enoii<j:h  to  atlord  any  prospect  of 
naet'nlness  in  attempting  t(»  prcjtect  them,  there  they  are  protected.  So 
that  if  the  rij?ht  exists  to  <',ome  here  and  exterminate  this  race  npon  the 
high  seas,  then  it  follows  that  you  may  do  on  the  hi};h  seas  wlnit  the 
inhabitants  of  this  country  are  prohibited  by  their  own  laws  from  doing 
within  their  jurisdiction, — what  is  prohibited  by  the  laws  of  every 
country  where  the  same  animal  is  still  to  be  founcl. 

It  is  said  by  my  learned  friend,  8ir  KMchard  Webster,  that  in  the 
case  of  the  "llariiet",  which  was  a.  vessel  belonging  to  the  United 
States  that  was  captured  at  tlu;  I'alklaiHl  Islands,  the  coirespondence 
contains  some  lan;;ii!i{je  tendiny  to  show  that  the  (Jovernment  of  the 
United  States  did  not  recognize  any  right  to  interfere  with  them  upon 
the  high  seas,  but  asserted  the  contrary.  My  learned  friend  is  \vr()ng 
in  the  inferen(.'e  he  draws  from  that  case,  except  to  the  very  limited 
extent  that  I  shall  point  out.  The  corresponden<e  will  be  found  in  the 
Counter  Case  of  the  United  States  at  page  184.  The  American  vessel, 
the  "Harriet'',  which  was  seized  there,  was  seized  for  taking  seals  on 
the  Falkland  Islands;  and,  of  course,  there  can  be  no  question  about 
the  illegality  of  that,  or  the  propriety  of  the  seizure;  but  the  case  fell 
for  discussion  into  the  hands  of  some  gentleman  not  najued,  who  was  a 
United  States  i'lidrdo  (VAffaircs,  that  is  to  say,  he  was  the  Secretary 
of  the  Legation  at  Huenos  Ayres,  wiiich  is  not  a.  very  great  Legation, 
and  hart  the  good  fortune  to  be  able  to  deal  with  this  subject  in  the 
absence  of  his  iuincij)aJ.  Those  who  have  paid  much  attention  to 
diplomacy  have  become  aware  that  the  ablest  diplon)atists  are  those 
who  consume  the  least  ink  in  disiiatches  tliat  have  to  be  printed,  lint 
there  is  another  <;lass  of  diplomatist,  if  you  can  dignify  them  by  such 
a  name,  of  less  distinction,  and  of  whose  labours  the  results  are  gener- 
ally wanting,  who  lose  no  op[)ortunity  to  enlighten  the  world  by  the 
discussion  of  those  abstract  propositions  that  wise  nations  and  wise 
statesmen  avoid  the  discussion  of  just  as  far  as  they  can.  I  do  not 
know  who  this  young  gentleman  was,  his  name  has  not  survived;  but 
young  or  old,  I  should  Judge  from  his  style  lie  was  not  past  the  period 
of  imagination. 

Sir  Charles  Russell. — He  says  he  is  stating  the  views  of  his  Gov- 
ernment. 

Mr.  Phkli'S. — Undoubtedly  be  is  stating  the  views  of  his  Govern- 
ment, as  expressed  by  himself.  A  Clua-jii'  (rAffuires  always  does 
express  the  views  of  his  (Jovcinment  in  what  he  says  ollicially;  but 
whether  he  had  received  instructions  from  his  (iovernment  to  discuss  a 
question  that  was  not  raised,  is  not  shown;  from  my  knowledge  of  the 
statesmen  who  had  co'ntrol  of  the  (iovernment  of  tlie  United  States  at 
the  date  of  tliis  correspondence,  1  should  think  it  very  doubtful  if  he 
had.  I  think  if  he  had  i-eceived  any  instructions  from  his  Department, 
it  would  have  been  to  conline  his  discussion  to  tlie  i><)iiit  in  dispute,  and 
not  to  anticipate  evil  by  discussing  scmie  (luestiou  that  was  not  up. 
He  docs  set  forth  what  fulminations  would  have  been  launched  by  the 
United  States  Government  pgainst  anybody  that  had  seized  a  hypo- 
thetical vessel  on  the  high  sea,  on  the  pretence  that  it  was  doing  some- 
thing that  could  be  imagined;  and  what  he  says  on  that  subject  may 
go  for  what  it  is  worth,  as  iar  as  it  is  authority.  But  Ihe  cane  pre  vMits 
nothing  except  the  right  of  the  authorities  to  capture  that  vessel  for 
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goin;;  on  to  the  Falkland  Islands  and  killing  tlie  seals.  Tliat  is  all 
tliere  is  of  it.  What  he  says  on  the  {•eneial  snbjejtt  is  not  of  one  t«'nth 
part  the  consequence  of  wiiat  either  oi'  my  learned  friends  saj',  bectause 
they  are  so  much  more  competent  to  discuss  it  tlian  he  is. 

Tlie  de])osition  of  Captain  Bndington  is  to  be  f(»und  in  theL'nd  volume 
of  tlie  United  States  Api)endix  at  page  5!)3,  and  throws  a  little  light 
upon  this  vexe<l  (piestion  of  how  far  these  Statutes  and  Hegnlations 
and  provisions  aie  actually  in  force.  He  was  a  mast»u'  mariner,  and  a 
sealer  in  the  Antarctic,  who  had  made,  as  he  says,  several  voyages  to 
the  Southern  hemisphere  for  the  purpose  of  seal  hunting,  and  was 
thoroughly  acquainted  with  the  islands  and  coasts.  He  speaks  of  vari- 
ous localities  in  which  the  Seals  had  been  found,  whicii  he  had  visited 
and  helped  to  exterminate  them.    One  is  Patagonia.     There,  he  says. 

Great  c|nantitie8  have  been  takeu  from  the  Eastern  Coast,  but  at  iiresent  tliere  are 
no  m'.iiU  there. 

Then. 

Terra  «lol  Fuego  and  thn  islands  in  the  vitinity.  These  islands  were  at  one  time 
very  ahnntlant  in  seals  and  were  considered  among  tlie  best  rookeries.  I  visited 
them  in  1S79-18X(>  and  took  '>,{m  skim*.  (»n  my  hist  voyage  in  18t>l-lSl)2  I  took  only 
}MK)  and  the  majority  of  these  came  from  another  portion  of  the  coast  which  had  not 
been  worked  for  twelve  or  liftcen  years.  Thonsands  of  skins  had  formerly  been 
taken  from  these  islnnds  bnt  the  animals  are  practically  extinct  there  today. 

But  what  I  was  coming  at  is  this: 

Falkland  Islands.  At  one  time  these  islands  were  very  abnndant  in  seal  life,  bnt 
excessive  and  indiscrinunate  iiilling  has  nearly  annihilated  them;  this  fact  was  rec- 
ogni/cil  by  th<!  government  of  tlio  Islands,  which  passed  an  ordinance  in  1881  estab- 
lishing a  clos(^  season  from  October  to  April.  It  will  be  recollected,  being  in  tlie 
Antar<tic,  this  is  the  opposite  period  of  the  year,  for  the  islands  and  the  seas  adjacent 
thereto.  My  nnderstaniiing  of  this  ordinance  was  that  the  Government  would  seize 
any  vessel  taking  seals  close  to  or  within  15  or  1^0  miles  of  the  islands.  It  certainly 
would  not  have  been  allowed  to  take  seals  between  the  Falk lands  and  Heanclieno 
Island  28  miles  distant,  which  is  considered  par",  of  the  group.  I  understood  this 
ordinance  was  passed  on  the  ground  that  the  seal  resorting  to  these  islands  was  the 
property  of  the  Government,  and  therefore  it  had  a  right  to  ])rotect  them  every- 
where. The  Government,  however,  gave  licenses  to  certain  jiarties  at  from  /.  80 
to  /.  100  a  year  to  take  seals  during  the  close  seiison.  On  account  of  these  licenses  I 
think  the  ett'ect  of  the  ordinance  is  nullilied,  although  the  islands  are  well  guarded, 
and  seals  have  increased  very  little  if  at  all,  because  of  allowing  hunting  to  take 
pla<e  under  these  licenses. 

Now  it  is  said  by  my  learned  friends,  and  said  truly,  this  is  the  under- 
standing of  that  man.  Who  is  he?  A  sealer  whose  business  has  been 
going  through  that  part  of  the  world  and  capturing  the  seals  indis- 
criminately, who  had  visited  the  Falkland  Islands,  who  while  there 
were  seals  enough  there  to  make  it  an  object  to  have  ])ursued  them 
refrains,  because  he  understood  as  the  fact  undoubtedly  was,  that  if  he 
medtUed  with  them  in  defiance  of  the  existing  regulations,  his  vessel 
woidd  have  been  seized.  It  is  the  best  evidence  we  can  get  in  such  a 
case,  unless  indeed  some  one  had  been  hardy  enough  to  attack  the  seals 
and  bad  been  seized  in  point  of  fact.  The  next  best  evidence  is  that  of 
persons  who  had  been  engaged  in  that  destruction,  and  had  such  an 
understanding  in  res])ect  of  the  manner  in  which  these  statutes  were 
enforced,  that  they  were  induced  to  refrain  and  did  refrain,  and  it  is 
most  likely  that  their  understanding  was  correct. 

In  Newf«mndland  there  is  jirotection  extended  to  a  different  variety 
of  the  seals,  but  still  seals.  They  are  hair  seals.  The  Act  of  JS71)  and 
the  Act  of  March  18:S.'{,  and  the  Act  of  1883  are  three  Acts  that  are 
quoted  in  the  1st  vo.  (if  the  United  States  Appendix  at  pages  442  and 
following,  and  were  enacted  and  very  properly  enacted  for  the  protection 
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of  those  nnhnals,  beiiifj  foiiiul  neeossary  to  their  protection  if  they  were 
to  be  saved.  The  terms  of  the  Act  show  wiiat  the  iiistaiice  is.  It  pro- 
vides that  no  steamer  shall  leave  port  for  the  seal  ttsliery  before  <> 
o'clock  in  the  forenoon  on  the  10th  day  of  >rareh  in  any  year,  and  no 
sailing  vessel  shall  leave  port  for  the  seal  fishery  before  the  hour  of  0 
o'clock  in  the  forenoon  on  the  Ist  day  of  IManh  in  any  yciir.  It  |)ro- 
vides  that  no  steamer  shall  make  a  second  trip  in  any  one  year,  tVom 
any  port  of  this  colony  or  its  dependencies;  that  no  oni<'ial  of  Iler 
Majesty's  customs  in  tiiis  colony  shall  clear  any  steamer  for  a  sealing 
voyage  before  the  9th  day  of  March,  or  any  sailing  vessel  for  a  sealing 
voyage  before  the  last  day  of  February.  All  that  shows,  without  the 
aid  of  any  nn»p,  that  it  is  a  voyage  for  which  a  vessel  reipilres  a  clear- 
ance, and  the  tinte  of  sailing  for  which  is  material;  and  only  one  voy- 
age is  permitted  during  the  year.  All  that  shows  that  this  is  something 
outside  the  three  mile  limit,  and  the  nature  of  the  animal,  as  wo  have 
heard  from  the  evidence  in  this  case,  is  such  that  it  nnist  be  sought 
principally  in  the  open  sea,  beyond  that  line,  some  hundreds  of  miles — 
I  am  told  by  General  Foster,  but  far  enough  to  answer  the  purpose  of 
this  discussion,  because  quite  outside  of  any  territorial  jurisdiction. 

There  is  a  deposition  on  this  subject  as  well. 

Senator  MoiiaAN. — Is  there  any  evidence  to  slTow  those  hair  seals 
have  any  summer  home  on  land  anywhere,  at  any  particular  place? 

Mr.  Phklps. — I  do  not  think  there  is.  I  think  that  they  do  not 
breed  or  i)roi)agate  on  land  as  the  fur-seals  do.  They  propagate  on  the 
ice,  I  am  informed.  [  do  not  understand  that  they  come  to  the  land 
for  any  such  purpose  or  such  period  of  time  as  the  fur-seal  do. 

Senator  Mougan. — The  reason  of  my  question  was  that  I  supposed 
that  was  the  occasion  for  the  enactment  of  laws  by  governments  inter- 
ested in  the  hair-seal  fishery  on  huiiting  that  were  several  hundred 
miles  distant.  No  particular  country  had  jurisdiction  over  the  land 
upon  which  that  species  of  seal  was  propagated. 

Mr.  I'liELPS. — I  suppose  that  is  true.  I  suppose  that  there  is  no 
analogous  case,  in  respect  to  their  attachment  to  the  soil,  to  that  of  the 
fur-seal  to  be  found  in  the  hair-seal;  but,  nevertheless,  under  circum- 
stances nmch  weaker  on  behalf  of  protection  than  that  of  the  fur  seal, 
this  protection  is  extended,  and  as  I  insist  it  is  properly  extended. 

The  President. — I  believe  they  are  less  migratory  in  their  habits. 

Mr.  Phelps. — They  are  less  migratory,  so  that  in  one  resi»ect  they 
remain  nearer,  but  in  the  other  particulars  I  think  they  do  not  go  on 
the  shore.  There  is  evidence  to  which  I  shall  have  to  refer  so  as  to 
answer  that. 

Senator  Morgan. — As  I  understand,  several  European  Governments 
have  by  convention  arranged  for  the  protection  of  these  seals  by  a 
close  season  and  otherwise,  and  I  state  the  proposition  with  a  view  of 
having  information  upon  it,  if  it  can  be  obtained.  I  suppose  that  this 
joint  arrangement  between  the  nations  is  really  predicated  on  the  fact 
that  no  one  of  them  had  a  i)articular  jurisdiction  over  the  animal, 
because  they  landed  or  were  in  the  habit  of  landing  at  a  particular 
territory. 

Mr.  I'liELPS. — That  applies  to  some  of  the  fisheries  that  1  shall  refer 
to.  This  one  is  an  Act  by  Canada,  or  Newfoundland  I  should  say,  in 
which  no  other  nation,  as  far  as  I  am  aware,  participates,  and  in  respect 
of  which  there  is  no  convention. 

Senator  Morgan. — It  protects  the  hair-seal  within  certain  degrees  of 
latitude  and  longitude  in  the  open  sea. 

Sir  Charles  Uussell. — It  is  Newfoundland, 
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Senator  Moimjan.— Yes. 

Kir  Charles  Hihsell. — It  has  regulations  about  pn'vcnting  sealing 
fV(nn  ii  particular  «lay  in  the  year. 

Senator  Moruan. — To  a  certain  plaee  in  the  ocean, 

Sir  CiiAKi,K.'<  UusHELL. — There  is  no  question  about  any  place  in  the 
ocean. 

Scnat^n-  MoKOAN. — It  seems  to  nie  it  nuist  be. 

Mr.  I'liELi'S. — I  will  refer  again  to  the  act,  wliicli  will  be  found  on 
page  14U  and  444  of  the  United  States  Case. 

Sir  Charles  Uussell. — This  is  the  Jan  Mayon  Convention. 

Mr.  Pheli'S. — That  is  the  other  side  of  the  Atlantic,  but  in  this  one 
the  legislation  is  <'onhned  to  Newfoundland;  and  1  will  read  a  few  of 
th(\sc  sections  and  then  you  will  see  how  far  it  goes.  The  Act  of  181)2, 
on  page  444, 1  will  refer  to. 

No  stortiner  slmll  leftvo  any  port  of  Newfoundland  or  its  dependencies  for  tiie  imwo- 
cution  of  tlie  Seal  Fishery  before  the  honr  of  six  o'chx  k  in  the  fore  noon  of  th(^  twelftli 
day  of  Marcli  iu  tiny  year  nnder  a  penalty  of  live  tliousand  dollars,  to  Ix;  recovered 
from  the  master,  owners,  or  other  person  on  whose  acconut  such  steamer  shuU  have 
1)ecn  sent  to  sucli  tisliery;  ])rovided. 

And  so  forth. 
Then 

No  seals  shall  be  killed  by  any  crew  of  any  steamer,  or  by  any  member  thereof 
beibre  the  fonrteonth  day  of  March  or  after  the  twentieth  day  of  April  in  any  year, 
nor  shall  seals  so  killed  he  brought  into  any  port  of  this  colony  or  its  dependencies, 
as  aforesaid,  in  any  year  nnder  penalty  of  fonr  thousand  dollars. 

and  so  forth. 

Senator  IMorcian. — Now  if  you  will  allow  me  to  ask,  all  that  relates, 
as  I  nnderstand  it  to  pelagic  hunting  of  hair  seals. 

Mr.  I'HELPS. — Yps. 

Senator  Morgan. — The  question  I  was  asking  was,  whether  there 
was  njton  the  coast  of  Newfoundland,  or  any  other  i)lace  where  these 
seals  assemble,  a  rookery  or  place  of  resort  or  habitat. 

Mr.  Phelps. — I  understand  not.  I  understand  that  they  breed  iu 
the  open  sea  or  uiuni  the  ice  iu  the  open  sea,  that  they  do  not  come 
ashore,  that  iu  that  respect  they  are  entirely  different  from  the  fur-seal. 

Senator  INIorgan. — That  is  what  I  wanted  to  know. 

Mr.  I  HELPS. — You  will  remember,  although  in  the  evidence  in  this 
case  as  to  the  Behring  Sea,  it  is  shown  the  hair  seals  frequent  more  or 
less  and  are  seen  in  the  water,  there  is  no  proof  they  come  up  at  the 
Pribilof  Islands  or  the  Commander  Islands  or  auy  where  else. 

Senator  ;.iORGAN. — So  that  the  Statute  you  have  just  reail  relates 
entirely  to  pelagic  hunting. 

Mr.  Phelps. — Entirely. 

Sir  Charles  Kussell. — There  is  a  statement  by  Professor  Allen  on 
the  subject  which  would  seem  to  be  rather  contrary  to  my  learned 
friend's  view. 

Mr.  Phelps. — I  may  not  be  quite  accurate  in  what  I  say  about  the 
natural  place  of  these  animals.  I  confess  it  has  not  attracted  my 
attention. 

Sir  Charles  Russell. — There  is  a  reference  in  it  to  Professor  Allen, 
and  there  is  this  reference  from  Professor  Flower,  page  ISf)  of  the  Brit- 
ish Commissioners  Keport.    He  says: 

In  habits  all  the  Otariidw,  whether  hair-seals  or  fur-seals,  appear  to  be  much  alike. 
As  might  be  inferred  from  their  power  of  walking  on  all  fours,  they  are  better  caita- 
ble  of  locomotion  on  shore,  and  range  inland  to  greater  distances  than  the  true  seals 
at  the  breeding  season,  though  even  then  they  are  alw.iys  obliged  to  return  to  the 
water  to  se(>k  their  food,  and  the  rest  of  the  year  is  mainly  spent  in  the  open  sea  far 
away  iVoni  land. 
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Mr.  Pni-Li'S. — I  will  be  ready  in  the  morning  to  answer  the  qneHtion 
dt'tiniU'ly,  but  1  am  not  at  thiit  moment.  It  in  not  in  my  mind,  and  what 
I  have  isaid  in  u^ion  my  general  nnderstandin;;  of  the  subjett  and  may 
be  somewhat  inaecnrate.  My  general  understanding  18  that  tlu'y  are 
not  nuieh  on  shore,  and  eertainly  do  not  breed  on  shore,  but  that  they 
may  eome  on  shore  at  eertain  times  may  be  true,  as  my  learned  friend 
says,  ami  is  true  if  Professor  Allen  says  so,  as  he  is  an  authority  on  the 
subject;  but  in  all  this  mass  of  evi«len(e  I  re»;all  no  statement  by  any 
witness  about  any  hair  seal  being  ashore  in  lieltring  Seii — eertainly  imt 
(HI  the  Commander  or  i'ribilof  Islands  with  the  fur  seals,  and  I  do  not 
think  there  is  a  statement  by  anybody  as  to  having  seen  one  ashore 
anywhere  ehse. 

The  i)roi)riety  of  those  provisions  is  shown  by  the  affidavits  of  a  ('ou|)le 
of  musters  of  sealing  vessels  whieh  will  be  found  at  page  GDI  of  the  liud 
United  States  Ap|iendix.    One  of  them  says  he  has: 

Heon  twenty  four  years  prou-cntiiij?  the  seal  fishery  on  the  coast  of  Newfound- 
land, Labrador,  and  Gulf  of  8t.  Lawrence,  nine  years  of  which  I  have  couunanded 
a  steamer. 

I  am  oppose<l  to  second  tri)>s  to  the  seal  fishery,  as  I  consider  thtty  are  calculated 
to  destroy  the.  8)ii'(:ies,  as  all  the  seals  killed  on  such  trips  are  old  and  mature  seals, 
and  at  least  7'>  per  cent  of  them  are  female  seals. 

1  am  now  speakinj;  of  harpseals;  they  are  principally  shot  on  the  ice,  hut  when 
the  ice  packs  they  are  killed  with  hats.  When  shot  on  open  or  tloatin^  ice  a  large 
numlier  of  them  escajie  into  the  water  and  die  from  hleedin;;. 

I  should  say  that  for  every  seal  shot  and  captured  three  escape  wounded  to  die  in 
the  water. 

That  is  when  they  are  shot  on  the  iee  where,  of  eonrse,  it  is  easier  to 
hit  them  than  when  shooting  at  the  head  of  aniimd  that  is  swimming  in 
the  water. 

I  have  seen  ten  seals  on  one  pan  shot  and  wounded  aixl  all  eHea))ed.  To  kill  and 
ca])ture  the  seal  the  bullet  must  lodge  in  the  head;  if  it  strikes  any  ]>art  of  the  body, 
the  seal  will  nianai;e  to  get  to  the  edi;e  of  the  pan  and  esca])e  into  the  water.  I 
know  from  my  own  knowledge  that  the  number  of  seals  brought  in  on  second  trips 
is  yearly  decreasinji,  and  that  the  fishery  is  being  depleted  by  the  jirosecution  of 
this  tri]).  Apart  from  the  number  of  old  mature  and  female  seals  destroyed,  the 
hunting  necessary  for  their  capture  prevent  the  male  and  female  coming  together. 

Richard  Pike  testities  to  the  .same  efiect. 

I  cannot  sjieak  of  the  percentage  of  seals  taken  on  a  8ec(uid  trip,  nor  of  the  sex. 
Nearly  all  the  seals  taken  are  bedlamers  an<l  old  harps.  The  second  trip  generally 
covers  the  month  of  April.  Nearly  all  the  seals  taken  on  the  second  trip  are  shot  on 
open  and  floating  ice.  N'ery  few  are  shot  in  the  water,  for  if  hit  there  is  very  little 
chaiu'e  of  their  capture  as  they  sink  innneuiately.  They  are  seldom  or  never  (ired 
at  in  the  water  for  unless  they  are  very  chtse  there  is  very  little  chance  of  their  being 
recovered.  I'ully  one  tliinl  of  the  seals  shot  on  the  ice  are  lost,  for  when  wounded 
they  manage  to  crawl  to  the  edge  of  the  pan  ami  into  the  water  and  when  once  in 
the  water  tliey  sink  or  die  from  tln'ir  wounds. 

Seals  shot  in  the  water  in  the  month  of  March  can  be  recovered,  as  they  are  fat 
and  in  good  condition,  and  tloat,  but  in  the  latter  part  of  A]>ril  when  shot  they  sink 
immediately.  I  am  strongly  against  second  trips,  as  in  my  ojtinion  they  are  causing 
H  rapid  decline  in  the  industry,  likely  to  lead  to  the  extermination  of  the  species 
by  the  killing  of  old  and  uuiture  seals  and  the  doatructiou  caused  by  the  use  of  fire 
arms. 

I  refer  to  that  to  show  what  the  point  is  of  this  statnte  enactment 
against  going  out  to  the  tishery  before  a  certain  period  of  the  year  and 
against  second  trips.  They  are  simply  measures  necessary  for  the 
preservation  of  the  seal. 

The  Greenland  Fisheries,  to  which  Senator  Morgan  referred,  will  be 
found  stated  in  the  United  States  Case  at  page  227.  I  have  a  reference 
to  the  State  Papers  on  that  subject,  but  the  book  ateidentally  has  been 
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h'ft  out,  and  I  may  have  t<»  recur  to  that  ajjnin  to-morrow.     I  will  only 
puintout  now  what  t)i»  chara<;ter  of  tliiH  Le^iMlation  in. 

This  rx^ioii  in  thi<  opttii  mm  in  onibnict'il  in  tlit!  itrea  lyin^  botwHin  the  pnriilleU  of 
67^  and  75"^  north  liititmlit  iinil  tho  niHridiiiiiH  nf  5"^  east  and  11^  wrnt  h)nKitndti  from 
OretMiwioh.  TIi«nu  tiHhcrJL'H  wert*  niadtt  thit  Multjrct  of  lo^iHlativo  regulation,  apitli- 
cable  to  tliuir  own  Hiilt.jectN,  by  thv.  (iovornuientH  of  (trvHt  Itritaiii,  Swe<len  and  Nor- 
way, KuHHiu,  (iurntany,  and  Holland,  by  ii  hitIoh  of  HtntutoH  pasnud  by  thoHo  Nfvvral 
fon'ntrit'8  dnrlnj;  tli«  vcarH  IM75,  lK7ft,  1877,  and  187«.  Tlio  Urd  of  Anril  is  estab- 
liHliud  as  tho  oarlit-Mt  dat»  i-ach  year  on  which  tho  HcalH  could  bo  h'^ally  oa|)turud, 
and  pcnalticH  aru  fixed  for  a  violation  of  the  pr<<hiliition. 

That  HhowB  tho  protection  it  has  bo/n  found  necessary  by  those 
GovernnuMits  to  exteiid  ovit  a  portion  ot'  tho  sea,  so  very  hirge  that  no 
one  Government  couhl  undcrtaiie  to  assume  it,  because  the  water 
waslied  ei|nally  the  short'.s  of  others;  and  for  (Ireat  Britain  to  have 
said,  "We  will  protect  the  seals  clear  a<MOss  the  north,  up  to  the 
coast  of  Nt)rway",  would  be  asserting  to  itself  a  rifjht  that  Norway  at 
least  might  as  well  as.sert.  The  same  with  Holland;  the  same  with 
Russia;  the  same  with  Belgium;  the  same  with  Germany.  The  conse- 
quence is  that  those  Nations,  wisely  enough,  entered  into  an  Agreement 
by  which  they  should  all  pass  Statutes;  but  when  they  have  all  passed 
Statutes,  how  far  have  they  reached  an  American,  for  instance? 

America  has  adopted  no  .such  Statute;  France  lias  adopted  no  such 
Statute  as  far  as  I  know. 

Sui)i»o8e  an  American  or  a  Freiudi  vessel  sails  up  into  these  Seas  and 
says  "We  will  capture  these  seals,  in  a  close  time  even,  although  it 
amounts  to  an  exterminsttioii ;  we  care  nothing  for  your  Statutes.  Half  a 
dozen  nations  can  no  more  adoi>t  a  Statute  thatsluill  reach  our  citizens 
than  one  nation  can";  and  that  is  quite  true.  The  Statutes  derive  no 
force,  as  against  any  other  nation,  by  the  participation  of  various  coun- 
tries in  ])assing  tLtmi,  excepting  only  that  each  country  which  adopts 
such  a  Statute  excludes  its  citizens  by  agreement  from  i)articipating  in 
the  I'Msheiies.  But  supjjose,  I  repdat,  an  American  vessel  is  fitted  out 
and  .starts  for  these  Jan  Mayen  Fisheries  in  defl  'ice  of  all  this,  on  the 
high  seas,  is  there  any  jiower  of  defense,  or  .lUst  all  these  nations 
stand  back?  If  somebody  from  Nantucket  in  Massachusetts  thinks 
proi)er  to  fit  out  a  poaching  expedition  to  go  and  destroy  those  seals  in 
the  breeding  time, — is  there  any  redress?  Would  that  be  permitted? 
What  would  be  the  usage  and  custom  of  nations  in  regard  to  this? 

Senator  Mokgan. — I  may  say  the  point  I  was  trying  to  settle  in  my 
own  mind  was,  I  did  not  know  how  it  was;  whether  either  of  iheseu.ations 
that  entered  into  this  Convention  had  any  piece  of  land  or  piece  of  terri- 
tory Avithiu  the  area  of  latitude  and  longitude  which  had  been  covered 
by  the  Convention  upon  which  these  seals  were  in  the  h.abit  of  resort- 
ing and  have  made  a  home,  or  was  it  simply  the  open  sea? 

Mr.  Phelps. — There  is  no  such  place  to  my  knowledge.  It  is  the 
open  sea  that  they  cover.  Where  these  seals  have  their  rookeries,  that 
is  to  say  if  they  have  rookeries,  I  do  not  know,  and  I  am  not  aware  of 
any  evidence  in  the  case  that  discloses  it. 

Senator  jNIokgan. — It  is  the  floating  ice,  I  understand. 

Sir  Chakles  Kussell. — Yes;  in  the  North  Atlantic,  if  not  exclu- 
sively, at  all  events  chiefly, — apparently  on  the  floating  :ce. 

Mr.  Phelps. — I  assumed  so,  because  the  area  comprised  by  this  lati- 
tude and  longitude  is  only  Ocean,  and  as  far  as  I  am  aware  embraces  no 
land  at  all. 

Senator  MokCtAN. — It  was  an  exerci.se  of  jurisdiction  by  Convention 
over  a  part  of  the  sea  where  there  was  no  laud  at  all? 
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Mr.  Phelps. — Yes,  and  wliere  either  nntion  has  no  rij-ht  to  legislate 
except  ajifiiinHt  itn  own  subjot^tR.  And  when  various  natioiiH  concur, 
tliey  do  not  make  tlie  case  any  stron per  against  a  non-concurring  nation 
than  it  would  be  it*  only  one  luition  N'gislatcd.  What  I  am  upon  iH,  what 
is  tlie  usage  and  custom  of  mankincl?  And  if  you  liavc,  in  tlie  pursu- 
ance of  the  duty  you  have  un<lcrtaken  of  deciding  these  <|Ucstions, 
to  ascertain  whether  the  freedom  of  tlie  sea  extends  to  this  business, 
and  what  is  the  general  sense  and  sentinuMit  and  opinion  of  niiinkind 
in  reference  to  it,  this  is  among  the  instances  from  which  you  derive 
the  sense  of  niiinkind.  There  is  the  action  of  these  nations  over  a 
jiart  of  the  high  sea,  exjjressing  what!  Their  Ixlief  thiit  j>rot<'ction 
of  this  sort  is  necessary  in  the  free  open  sea,  even  of  those  animals  which 
do  not  attach  to  any  territory,  have  no  home  an<l  no  resort,  and  which 
no  nation  is  nmkinga  hu.''-bandry  of  on  its  own  territory  at  all. 

Now  1  was  about  to  remark  as  to  a  question  put  by  me  before  the  recess, 
as  to  what  wouhl  take  place  in  these  waters  outside  of  tlie  three-mile 
limit  covered  and  protected,  or  wliere  the  (iovernment  had  i  v(>red  and 
protected,  as  far  as  they  could,  the  animal  life — the  lish  or  oy-ti  is,  what- 
ever it  maybe — whatwimld  take  place  if  a  vessel  of  some  otl)<'r  niition, 
notwithstanding  that,  sails  into  this  area  and  says  ''  I  "'n  on  the  high 
sea — 1  will  take  these  lish  and  care  nothing  for  your  S  '  ,it(^  oi-  llegnia- 
tions,  and  care  nothing  about  what  the  consecjuence  is."  What  would 
take  place? 

"  War  "  says  tiie  icarned  President,  ami  in  answering  inal  (luestion 
in  that  wny  he  touched  the  very  point  of  this  whole  subject.  What  will 
take  placet  The  force  of  that  nation  will  repel  that  aggression — that 
nation  will  put  a  stop  to  that  infringement  of  its  rights  and  of  those 
instructions.  Then  if  the  nation  to  which  this  invading  ship  belongs 
chooses  to  take  the  matter  up,  why  it  may  or  may  not  result  in  war. 
There  are  such  things  as  just  causes  of  war  recognized  in  interiiati(mal 
law.  If  any  nation  should  rise  up  and  say  if  a  predatory  schooner  of 
one  of  our  subjects  goes  up  on  to  your  coast  in  detiance  of  your  Laws  and 
Regulations  to  exterminate  there  a  lishery  industry  and  you  repel  it  by 
force  we  will  go  to  war,  then  it  would  stand  in  the  judgment  of  mankind 
how  far  it  could  maintain  that  i)ro])osition.  It  would  be  force  in  the 
place  of  war.    I  would  use  the  word  "  force". 

Well  now  when  the  United  States  jmt  aside  the  right  whi<'h  in  my 
judgment  it  ought  to  have  exercised,  and  refers  it  to  this  Tribunal,  what 
is  the  question  that  is  referred  ?  Ls  it  not  what  would  the  Cnited  States 
have  been  justified  in  doing  for  itself.  The  Award  of  this  Tribunal 
should  give  to  the  United  States  all  they  would  have  if  they  exercised 
this  right  for  themselves.  That  lUMhaps  comes  under  a  lit  tie  later  branch 
of  ray  Argument  which  more  strictly  deals  with  the  subject  of  self- 
defence  than  this  does  on  the  question  of  a  i)roperty  interest  with  which 
I  am  now  dealing. 

The  President. — It  is  a  very  interesting  and  ingenious  exposition  of 
your  views,  but  that  is  not  quite  an  answer  to  another  question  on 
which  i  should  like  to  hear  y(m,  and  whi(!h  you  put  a  few  minutes  ago: 
what  w<mld  happen  in  the  case  of  the  Jan  M.ayen  ;Jon  vention  if  an  Anier- 
ican  boat  was  fitted  out  and  was  to  interfere?  You  jmt  the  question, 
but  did  not  give  us  an  answer.  I  would  like  to  know  your  viow,  whether 
the  American  government,  not  being  a  party  to  this  Convention,  would 
stand  exactly  by  the  same  obligations  and  have  the  same  rights  as  those 
other  Governments  which  have  been  parties  to"  the  Convention.  You 
understand  my  meaning? 
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Mr.  Phelps. — Certainly,  Sir,  an«l  while  the  answer  will  como  in 
appropriately  a  little  later  J  am  very  jrladto  have  thequeHtion])nt  now; 
I  can  answer  it  as  well  mow  an  at  any  time. 

There  the  case  arises  whe;e  these  Governments  are  entitled  to  pro- 
tect theniselves  against  an  aggression  which  is  destructive  to  tlieir 
valuable  industry,  and  which  is  without  any  warrant  except  the  profit 
that  can  be  made  out  of  it — except  the  profit  to  be  made  out  of  it  by 
the  invading  individual.    Tliat  is  a  subject  I  shall  deal  with  by  and  by. 

Ijord  Hannen. — And  would  have  eijual  force  if  only  two  made  such 
a  convention. 

Mr.  Phelps. — If  only  two  or  only  one,  provided  always  that  the  one 
which  makes  it  has  a  specific  right  growing  out  of  its  territorial  interest, 
to  make  It. 

I  do  not  mean  to  say  that  one  nation  or  half  a  dozen  can  control  the 
open  sea  without  any  other  cause  than  its  interest  in  the  open  sea 
which  every  body  else  has  alike.  I  do  not  mean  to  say  that.  I  mejin 
to  say  when  the  interest  is  attached  to  the  territory  and  is  in  the  terri- 
tory— the  source  of  a  valuable  husbandry,  an  interest  by  which  a  valu- 
able animal  is  preserved  coming  within  the  purview  of  the  case  that  I 
have  been  discussing,  there  the  Government  lias  a  perfect  right  to  repel 
by  force,  as  it  would,  as  it  ought  and  as  it  always  has,  any  invasion 
of  it. 

Then  apjilying  that  to  this  larger  area  where  several  nations  have  to 
combine  to  protect  this  interest,  although  perhaps  it  does  not  attach 
itself  to  the  shore  of  either  of  them,  I  should  say  that  the  nations  united 
would  liave  the  same  right  of  i)rotection  they  would  have  if  standing 
alone,  if  the  husbandry  was  peculiar  and  the  interest  was  particular  to 
its  own  country;  but  it  is  not  necessary  for  us  in  this  case  to  go  so  far. 
The  question  involves  the  discussion  of  rights  further  out  at  sea,  and 
separated  from  the  particular  territory  of  the  nation. 

I  am  not  prepared  at  this  moment  to  say  as  a  matter  of  fact  how  far  the 
hair  seal  fishery  is  protected  by  tliis  legislation  under  the  convention  of 
various  countries.  Here  is  an  interest  like  the  whale  fishery,  which  is 
pursued  exclusively  in  the  open  sea,  which  attaches  itself  to  no  terri- 
tory, and  is  the  basis  of  no  industry,  of  no  protection.  It  is  a  right 
that  all  mankind  share  in  common.  Then,  when  you  come  to  interfere 
with  that  in  the  open  sea,  by  the  concurrence  of  several  nations,  it  may 
well  follow  that  only  the  subjects  of  nations  so  concurring  are  bound 
by  that.  Why?  Because  no  one  of  them  has  a  greater  right  of  pro- 
tection than  anybody  else  has;  but  the  moment,  instead  of  being  a 
pursuit  that  is  in  the  open  sea,  it  attaches  itself  to  the  territory  and 
becomes  appurtenant  to  it,  and  is  there  made  the  foundation  of  a 
husbandry,  and  there  protected,  and  ifi  there  preserved  iroin  extermi- 
nation, and  there  statutes  of  that  f-ort  are  apjilied,  then  it  comes  within 
the  doctrine  of  self-defence,  that  I  shall  allude  to  by  and  by,  of  the 
nation  itself,  whether  it  is  made  the  subject  of  concurrent  regulations 
and  statutes  of  various  nations,  or  whetlier  it  stands  alone.  As  if,  for 
instance,  Kussia  had  joined  with  the  United  States,  as  it  would  have 
joined  if  Great  Britain  had,  when  the  setti-^ment  of  this  question  was 
first  made  in  England  in  1887;  suppose  liussia  and  (ireat  Britain  and 
the  United  States,  the  three  countries  principally  interested,  owning 
all  the  territory  that  approximated  to  these  waters — all  the  shores 
that  are  washed  by  these  waters — suppose  they  had  joined  together. 
Technically,  you  may  sjiy  the  case  is  no  stronger  than  it  would  have 
been  on  behalf  of  each  nation  protecting  its  own  industry,  as  if  each 
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had  separately  legislated  on  the  pubject.  But  in  another  view  of  the 
case  it  might  have  been  regarded  .as  proper. — 

Senator  ]\1oi{GAN. — In  asking  the  question  I  did,  and  which  was 
for  information,  I  did  not  have  in  my  mind  the  ruuniug  out  of  these 
l)rinciple8  into  the  serious  results  which  have  been  discussed,  and 
which  are  not  within  our  purview  or  even  within  the  purview  of  our 
contemi)lation. 

I  was  looking  at  the  question  as  to  the  value  of  these  arrangenicnts 
between  these  Groat  European  Powers  as  a  precedent  on  the  subject  ot 
regulations  that  might  be  adopted  by  this  Tribunal,  affecting  the  rights 
of  Great  Britain  and  tlie  United  States  on  the  Pacilic  Ocean. 

Mr.  PiiKLPS. — It  undoubtedly  has  an  important  bearing  on  that 
branch  of  the  case.  But  aside  from  the  question  of  regulations,  there 
is  no  doubt  at  all  that  it  has  an  important  bearing,  on  the  other  <ines- 
tion,  of  the  character  of  the  conduct  which  is  sought  to  be  justified 
here,  whether  it  comes  within  the  legitimate  freedom  of  the  sea  or  not, 
as  shewing  what  tiie  sense  of  mankind  is  upon  that  subject.  It  is 
principally  in  those  two  connections  that  we  have  cited  it,  not  because 
it  is  in  other  respects  at  all  analogous  to  the  case  that  we  have  in  hand. 

The  UrugTiay  protection  provisions  will  be  found  on  page  •441)  of  the 
Book  I  have  been  reading  from,  the  Ist  United  States  Appendix,  and 
includes  the  Lobos  Islands,  where  there  are  still,  as  we  learn  from  the 
testimony  of  the  furriers,  seals  enough  to  afford  a  small  annual  profit, 
not  large  commercially,  but  still  appreciable.  This  comes  from  the 
custodian  of  the  Archives  at  Montevideo: 

I  have  to  inform  you  in  coiupliance  with  the  foregoing  decree,  that  the  taking  of 
seals  on  the  ishuuls  called  Lobos,  Polonio,  Castillos  Grandes,  antl  Coronilla,  on  the 
coasts  of  the  Rio  de  la  Plata,  and  in  that  part  of  the  Ocean  adjacent  to  the  de))art- 
ment  of  Maldonado  and  Korha  is  done  by  contractors  who  obtain  their  contract  for 
periods  of  ten  years  each  paying  annually  into  the  .jmblic  treasury  seven  thousand 
dollars  in  gold,  and  also  the  departmental  duty  of  twenty  cents  on  each  seal-skin 
and  four  cents  on  each  arroba  of  oil. 

A  very  similar  arrangement  to  that  which  the  Government  of  the 
United  States  asks. 

This  duty  was  established  (and  provision  made  for  the  object  to  which  it  was  to 
be  applied)  by  the  Act  of  July  23rd  1857,  and  that  of  June  2'8th  1858,  (Caraira,  vol- 
nmo  1,  pages  440  and  448,  Digest  of  l^aws).  The  State  guarantees  to  the  contractors 
that  they  shall  carry  on  their  industry  without  molestation.  It  does  not  permit  ves- 
sels of  any  kind  to  anchor  off  any  of  the  said  islands,  and  does  not  allow  any  works 
to  be  constructed  that  might  frighten  the  seals  away.  The  catch  begins  ,)uno  1st 
and  ends  October  loth  (Decree  of  May  17th  1876,  page  1480  of  Laws  now  in  Force, 
by  Goyena).  This  is  all  that  the  undersigned  has  to  communicate.  God  guard  you 
many  ye.ars. 

It  is  under  that  provision  that  the  few  seals  left  on  the  Lobos  Islands, 
(and  some  of  the  witnesses  tell  you  what  has  become  of  the  race  that 
was  there  in  great  m.'nbers  formerly,)  are  preserved.  Anyone  who 
supposes  that  an  indivi<lual  can  fit  out  a  ship,  to  go  down  there  and 
destroy  those  seals  (mt  of  the  three  mile  line  to  the  extent  of  extermin- 
ation, would  probably  find  out  his  mistake.  Nobody  has  attempted  it. 
Lobos  Island  used  to  be  free  plunder  for  seals  till  the  seal  was  almost 
exterminated,  and  since  then  the  extermination  has  almost  stopped! 
Why  is  that?  The  sealers  belong  to  other  nations,  not  to  Uruguay. 
The  sealers  come  from  America  largely.  What  has  put  a  stop  to  itt 
Why,  the  knowledge  th.at  it  is  forbidden  and  would  not  be  tolerated; 
and  it  would  i.  it  be  siife  for  anybody  to  take  them. 

The  President. — There  is  nothing  here  against  Pelagic  Sealing. 
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Mr.  PiiKLPS. — 1  am  aware  of  it.  1  do  not  know  how  far  tlie  scaling 
was  pelagic  at  the  Lobos  Islands;  but  it  is  such  protection  as  the  case 
requires;  in  the  anchoring  of  vessels  off"  there  the  three  mile  limit  is 
not  observed,  and  it  is  very  ai)pareut  under  the  effect  of  the  Statute 
which  the  Cliief  Clerk  furnishes  (he  does  not  send  the  full  Act) — no  act 
AvonM  be  i)ermitted  to  be  done  by  foreigners  which  would  tend  to  exter- 
minate those  sea'is,  wliatever  it  was; — it  might  be  pelagic  scaling;  and 
it  would  be  no  answer  to  say  if  a  vessel  were  to  go  and  anchor  outside 
the  three  mile  line  and  take  any  measures  that  would  tend  to  destroy 
the  seal, — it  would  be  no  ans^^er  to  the  Government  to  say  they  were 
outside  the  line;  n(n'  is  there  a  geographical  limit  to  the  Act  in  (luestion. 

Tiie  case  of  (Jliile  and  the  Argentine  Republic  Statutes  will  be  found 
on  page  229  of  our  Case : 

The  Lobos  Island  rookeries  liave  for  over  60  years  beeu  protected  by  the  Govern- 
ment of  I'ruguay. 

And  the  return  comes,  as  the  Furriers  testify,  into  the  I<ondon  market. 

The  Governments  of  Cliile  and  the  Ar^jentine  Repnblii'  have  also  recently  j^ivcn  pro- 
tection to  the  fiu-soals  resorting  to  their  coasts  in  the  hope  of  restoring  tlieir  almost 
exterminated  rookeries. 

In  the  second  United  States  Appendix  is  a  deposition  on  that  point 
from  a  sealer  1  believe  at  page  597. 

Sir  ('iiAULES  KussKLL. — The  Chilian  law  is  expressly  stated  to  be 
territorial. 

Mr.  Phelps. — This  is  the  deposition  of  George  Cower.    He  is  a  resi 
dent  of  East  Iladdam  Connecticut,  and  has  been  engaged  in  sealing  in 
the  soiitliern  heniispliere  for  a  number  of  years  and  has  visited  all  these 
l^laces,  and  speaks  of  visiting  these  islands.    He  says: 

Abont  1850  this  island  was  visited  by  an  American  who  practically  cleaned  ofT  the 
seals.  The  captain  I  sliijjped  wUh  Joseph  Fuller  visited  the  island  in  1880  .ind  took 
3,600  seals  practically  all  there 'were;  and  this  was  their  increase  for  the  30  years 
from  1850.  Wiiile  I  was  at  Cape  Town  1  saw  a  gang  start  ont  for  sealing  on  that 
coast;  the  rookery  I  understood  to  be  abont  25  miles  from  Cape  Town. 

They  are  in  the  possession  or  control  of  a  Company,  as  I  was  then  informed,  which 
litis  the  exclusive  right  to  take  seals  there.  We  did  not  dare  go  to  those  rookeries 
because  sealing  was  prohil)ited  and  we  would  not  have  been  allowed  to  taUe  them 
in  the  waters  adjacent  thereto.  Argentina  also  claimed  possession  of  Staten  l-and  at 
Cai)e  Town  and  since  about  1882  or  1883  we  have  not  been  allowed  to  take  seals  at 
that  point  or  in  the  waters  near  there,  although  the  citizens  of  Argentina  themselves 
have  taken  seals  there  every  year  as  I  understand  and  believe. 

That  is  all  on  that  subject.  It  is  simjdy  to  show  the  extent  of  this 
protection. 

The  enactments  of  Japan  are  in  the  first  United  States  Appendix, 
page  449,  and  it  is  a  prohibition  entirely  for  the  present,  is  general  in  its 
terms,  and  simi)ly  shows  the  necessity  for  the  protection  in  the  judgment 
of  that  government,  and  the  protection  that  it  received. 

Now  I  come  to  the  ground  taken  by  Kussia  in  the  possession  and  pro- 
tection of  these  Commander  Island  Fisheries,  in  respi^ctof  which  a  good 
deal  has  been  said  by  my  friends  on  the  other  side — I  do  not  mean  the 
ancient  protection — 1  mean  the  present  protection — the  recent  protection 
of  the  Commander  Islands. 

Senator  Morgan. — Do  they  differ — the  ancient  and  the  present? 

Mr.  Phelps. — They  do  not  differ,  but  I  mean  I  will  deal  with  the  cir- 
cumstances of  the  recent  protection.  I  hope  to  show  that  they  do  not 
differ  from  what  has  always  been  enforced  by  the  Russian  Government. 
Now  in  reply  to  what  is  said  in  the  printed  Argument  of  the  United 
States  in  reference  to  what  is  called  there  "the  firm  and  resolute  action 
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of  tbe  Kussiaii  Government  in  seizing  several  vessels", — Canadian  ves- 
sels 1  believe — iierliaps  one  of  tlieni  was  an  American — wliieli  were 
engaged  in  sealing,  my  Mend  Sir  Charles  Knssell  refers  to  a  corresiwnd- 
enee  with  Secretary  Frelinghuysen  in  1882,  and  Secretary  liayar«l 
in  1887.  That  wonld  not  Jit  first  sight  be  ])articularly  apposite  to  the 
seizures  that  took  place  in  1892,  especially  as  those  seizures  were  ])rin- 
cijially  of  British  vessels,  and  this  correspondence  appears  to  have  been 
with  a  former  Secretary  of  State  of  the  United  States.  No  nnni  is  so 
fertile  in  that  special  recourse  of  advocacy  which  transfers  the  dis- 
cussion of  a  question  to  a  different  subject,  as  my  learned  friend  Sir 
Charles  Eussell.  He  answers  what  is  said  about  1802  by  a  reference  to 
a  controversy  on  an  entirely  different  subject  several  years  before;  and 
it  is  not  ditlicult  to  make  such  an  aJiswer  quite  successful,  because  you 
get  rid  of  the  exact  conditions  under  which  the  question  arises  in  the 
case  in  hand;  and  therefore  if  the  case  lu'esents  any  dilliculty  it  can 
sometimes  be  successfully  met  by  discussing  another  case  that  stands 
upon  a  different  footing. 

Xow  what  was  this  correspondence  in  1883  and  1887?  It  had  noth- 
ing to  do  with  the  taking  of  seals.  It  was  in  reference  to  the  whale 
and  cod  fishing  and  the  trade  in  arms  and  liquors  with  the  natives  on 
the  Russian  Coast.  Now  1  respectfully  ask:  What  has  that  to  do  with 
the  seizure  of  Sealing  vessels  in  1892?  The  San  Francisco  firm  which 
made  the  complaint  upon  which  Secretary  Frelinghnysen's  rejnesenta- 
tion  to  the  Russian  Government  was  presented,  state  explicitly  that 
they  have  nothing  to  do  with  the  taking  or  purchase  of  furs,  in  their 
complaint  of  the  action  of  the  Russian  Government — they  take  care  to 
clear  themselves  from  the  embarrassment  of  liaviiig  it  sni)posed  that 
they  are  interfering  with  the  sealing.  Then  all  that  was  said  on  that 
subject  had  reference  to  an  entirely  diflFerent  controversy.  Lynde  and 
Hough's  note  to  Mr.  Folger  who  was  the  Secretary  of  the  Treasury,  is 
the  foundation  of  that  controversy,  which  1  shall  pursue  just  fiir 
enough  to  show  that  it  has  nothing  whatever  to  do  with  any  question 
in  this  case.  1  read  now  from  page  18  of  Tart  3  of  Volume  11  of  the 
Appendix  to  the  British  Case.  This  letter  is  dated  San  I'^raneisco, 
February  15th  1882: 

Sir  :  You  will  please  partlon  us  for  this  seeming  inti  iision,  l>ut  tlio  matter  iu  which 
we  now  seek  your  aid  and  kiud  assistance  is  of  great  importance  to  us. 

We  now  are  and  have  been  extensively  eni;a<;('d  iu  the.  I'acifio  Coast  Cod  fisherios, 
and,  in  lact,  are  among  the  very  few  who  liftoen  j'ears  ago  started  in  a  small  way, 
believing  with  eneigy  and  fair  dealing  we  could  work  up  an  cnteri)riHe  that  would 
be  a  l)euefit  to  the  coast.  Our  ideas  were  coirect.  We  liavo  been  yearly  sending 
vessels  to  the  coast  of  Kamtchatka  (iSea  of  Okhotsk)  for  (ish. 

We  never  have  been  molested  in  Kiissian  waters  froui  catcliini;'  cod-fish  or  procur- 
ing bait,  whidi  are  small  salmon  in  the  rivers,  or  filling  fresh  water  for  the  use  of 
ship,  but  it  aiipears  now  there  is  a  law  which  has  never  been  enforced  ag'iinst  for- 
eigners, the  same  we  have  recently  noted,  and  which  we  have  been  apjtriscd  of,  and 
th<!  substance  is  that  foreign  vessels  must  receive  iiu  order  Iroin  the  Governor  of 
Siberia,  besides  must  pay  a  duty  of  10  dollars  i)er  ton  on  all  iisli  caught  in  I\'ussian 
waters.  Tliis  decree,  if  sustained,  is  ruinous  to  one  of  the  best  and  rising  industries 
of  the  coast,  and  as  we  fit  our  vessels  to  sail  about  the  1st  May,  leaves  us  but 
little  chance  to  arrange  matters  this  season  save  with  your  kind  assistance  in  the 
matter.  Our  business  is  fishing  entirely.  We  do  no  trade  with  natives,  having 
nothing  to  do  with  the  taking  or  purchasing  of  furs.  At  tliis  time  we  are  placed  iu 
a  very  bad  predicament.  Trusting  that  you  can  relieve  us  from  this  embarrassment, 
and  receive  an  early  reply  on  the  Bubject,  we  are,  etc. 

(Siyned.)  Lyndk  and  TTornn. 


P.  8. — Our  vessels  fish  £rom  10  to  65  miles  from  shore. 
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That  ia  the  foundation.  The  correspondence  with  Mr.  Hoffman  from 
St.  PeterHburfjh  (who  I  believe  was  Ciiargc  d'Allaires  at  that  time),  is 
based  upon  tliis  letter.  I  need  not  read  through  this  correspouilence. 
It  follows  here  in  the  British  Case.  There  are  several  letters  and 
finally  there  is  one  (on  page  19  of  the  3rd  Part  of  Volume  II  of  the 
Appendix  to  the  British  Case),  from  M.  de  Oiers  to  Mr.  Hofl'man  dated 
May  8  (20),  1882,  in  which  he  says: 

This  nujasnni 

that  is,  the  measure  that  was  complained  of  by  the  merchants  or  ship- 
pers that  1  read  from  just  now — 

tliifl  inonsnre  refers  only  to  proliibited  indnstries  and  to  the  trade  in  contraband; 
the  restrictions  which  it  establishes  extend  strictly  to  the  territorial  wat<?r8  of  Ihis- 
sia  only.  It  was  reqnired  by  the  nninerons  abnses  proved  in  late  years  and  which 
fell  with  all  their  weight  on  the  population  of  onr  sea-shore  and  of  our  islands, 
whose  only  means  of  support  is  by  iishing  and  hunting.  These  abuses  iuHicted  also 
a  marked  injury  on  the  interests  of  the  Company,  to  which  the  Imperial  Govern- 
mout  had  conceded  the  monopoly  of  fishing  and  hunting  ("exportation"^  in  islands 
called  the  "Commodore"  and  the  "Seals". 

Now  passing  that  for  the  present  (with  the  privilege  of  referring  to  it 
again  tomorrow  morning),  you  will  find  the  view  of  the  Russian  Gov 
ernment  as  to  pelagic  sealing — (we  are  going  back  to  the  case  of  18{>2) — 
in  the  United  States  Appendix,  Volume  I,  page  192 — in  a  letter  enclosed 
by  Mr.  Lothrop  the  Minister  at  St.  Petersburgh  to  Mr.  Bayard,  secre- 
tary of  State,  on  the  8ia  December  1887,  which  I  read  to  tiie  Tribunal 
on  the  first  day  I  was  addressing  you. 

Now  until  1892  the  sealing  industry  on  the  Commander  Islands, 
maintained  by  the  Government  of  Eussia,  was  not  attacked.  Up  to 
that  time  there  had  been  no  pelagic  sealing,  I  infer,  that  was  particu- 
larly mischievous  to  the  Bussi.an  Government;  and  the  British  Com- 
missioners at  page  167  of  their  Report  remark,  referring  to  the  Russian 
seal  herd  in  its  migrations  to  the  Russian  seal  islands: 

It  is  a  matter  of  some  surprise  that  no  attempt  is  made  to  take  them  in  the  open 
sea,  as  is  done  on  such  a  large  scale  in  the  case  of  the  seals  resorting  to  the  breeding 
grounds  of  the  eastern  portion  of  Behring  Sea. 

Sir  Richard  Webster. — That  is  not  the  British  Commissioners 
Rei)ort. 

The  President.— Is  that  the  right  reference? 

Mr.  Phelps.  It  is  i)ublished  in  their  report.  It  is  a  report — I  was 
wrong  in  saying  it  was  the  British  Commissioners'  ReiKnt. 

Sir  Richard  AVebster. — It  is  in  answer  to  en(iuiries  that  were 
asked  for. 

Mr.  Phelps. — It  is  a  Report  made  by  the  British  Secretary  of  Lega- 
tion in  Japan  at  the  request  of  the  British  Commissioners  dated  Tokid, 
November  19th  1891. 

Lord  Hannen. — Where  is  it  to  be  found. 

Mr.  Phelps. — At  ])age  107  of  the  British  Commissioners  Report,  or 
of  the  Appendix  or  Addendum  to  the  British  Commissioners  Report. 
It  is  the  Report,  I  repeat,  of  the  British  Secretary  of  Legation  in  .lapan 
in  reply  to  the  British  Commissioners  and  published  by  the  Commis- 
sioners. It  is  not  their  own  language  but  it  answers  sufficiently  to 
show  the  fact. 

Then  when  the  matins  vivendi  in  1892  was  in  force  to  a  greater  or  less 
extent,  a  great  number  of  vessels  resorted  for  the  first  time  to  the 
vicinity  of  the  Commander  Islands,  and  then  took  i)lace  the  seizures 
by  Russia  of  those  vessels — seizures  which  they  had  never  had  occa- 
sion to  make  before  because  they  had  never  been  attacked,  and  which 
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FORTY-SEVENTH  DAY,  JUNE  29"^",  181J3. 

In  pnrstuiiice  of  Senator  Morgan's  enquiry  of  yesterday,  I  read  a  few 
words  on  the  subject  of  the  hair-seals  from  the  1st  Volume  of  the  United 
States  Appendix  to  the  Case,  page  367.  It  is  a  part  of  J)r.  Allen's 
Article  on  the  natural  history  of  these  animals,  which  has  been  fre- 
quently alluded  to. 

The  groat  tril)e  of  Pinnipeds  is  divisible  into  thioo  (jnitc  rtistinrt  minor  groups 
ternii'd  ianiilics,  iiaini'ly,  the  walruses  (fiunily  Odohen'uhv),  the  eared-seals  (fanjily 
Olari'nUv),  and  the  coninion  or  earless  seals  (laniily  I'liocidw).  These  groups  dilt'er 
notably  from  (-acli  other  in  many  points  of  structure. 

Then  passing  over  to  page  381  of  the  same  book: 

The  seals  proper,  or  the  hair-seals 

This  writer  classes  the  hair-seals  as  the  seal  proper 

Have  no  external  ears,  are  short-neeked,  ratber  thick-bodied,  and  liave  tlie  hind 
limbs  permanently  directed  backward  and  useless  for  terrestrial  locomotiuii.  They 
vary  greatly  in  size,  and  so  ibrth. 

Tlie  seals  (that  is  to  say,  this  variety  of  seals,  those  that  he  calls  "seals  proper'"), 
unlike  the  walruses  and  eared  seals,  are  of  almost  worldwide  distribution,  being 
found  on  the  coasts  of  nearly  all  countries,  except  within  the  tropics;  tlicy  also 
ascend  many  of  tlie  larger  rivers  for  long  distances,  and  occur  in  some  of  the  inland 
seas,  as  the  Caspian  ami  others  in  Asia. 

Then  furtlier  down : 

Seals,  as  a  rule,  are  not  polygamous,  "(referring,  of  course,  to  the  Phocidw,  these 
hair-seals)",  and  resort  to  the  land  or  ice  fields  to  bring  forth  their  young,  according 
to  tlie  species.    They  are  also  more  or  less  migratory. 

Then  in  res])ect  to  the  Harp-seal  (on  page  382  of  the  same  Article) 
which  is  a  different  species,  classed  as  the  Phoca  groenlandica,  by  this 
■writer. 

IlahUat:  North  Atlantic,  from  the  Gulf  of  St.  Lawrence  and  the  North  Sea  north- 
ward to  the  Arctic  Sea;  also  Behring  Sea. 

Till!  hari)-seal,  known  also  as  the  saddle-back,  white-coat  (when  young),  Greenland 
seal,  etc.,  is  by  I'ar  the  nnist  ini])ortaut  conunercially  of  all  the  true  seals,  being  the 
priiieii)al  basis  of  the  Newfoundland  and  ,lan  Mayen  seal  fisheries. 

It  is  jireeminently  gregarious,  migratory,  and  pelagic.  It  is  nowhere  a  permanent 
resident,  and  annually  traverses  a  wide  Jireadth  of  latitude.  AUhough  often  met 
with  far  out  at  sea,  it  generally  keeps  near  the  edges  of  drifting  ice.  It  appears 
never  to  resort  to  the  laud,  and  is  seldom  found  on  firm  ice. 

About  the  beginning  of  Alarch.  they  assemble  at  tlieir  favoritt*  breeding  stations, 
selecting  for  this  jiuiposo  immense  ice  fields  far  from  land.  Their  best  l<ni)wn 
breeding  grounds  are  tin;  ice  ])aclis  oft' the  eastern  coast  of  Newfonndlaml  and  about 
the  island  of  Jan  Mayen.  Oft"  the  Newfoundland  coast  the  young  are  chiefly  born 
between  the  5tli  and  10th  of  March;  at  the  Jan  Mayeu  breeding  grounds  between 
the  L'lird  of  March  and  the  .5tli  of  .\pril. 

The  females  take  up  their  stations  on  the  ice  very  ne.ar  each  other,  the  young  being 
thus  sometimes  born  not  more  than  3  feet  apart.  The  males  accompany  the 
females  to  the  breeding  stations  and  remain  in  the  vicinity,  congregating  mostly  in 
the  open  pools  between  the  ice  floes.  Tlie  mothers  leave  their  young  on  the  ice  to 
fish  in  the  neighborhood  for  their  own  subsistence,  but  they  frequently  return  to 
their  young  to  suckle  them.  The  young  grow  very  rapidly,  and  when  three  weeks 
old  are  said  to  be  nearly  half  as  large  as  the  old  ones. 

The  young  are  said  not  to  voluntarily  enter  the  wp*er  until  at  least  twelve  days 
old,  and  that  they  require  four  or  five  days  practice  before  they  acquire  sutticient 
strength  and  proficiency  in  swimming  to  enable  them  to  care  for  themselve*. 
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There  is  much  more  informatiou  in  this  article  if  anyone  cares  to 
peruse  it;  but  I  will  not  take  time  to  read  further. 

On  yesterdiiy,  in  commenting  upon  what  had  been  said  by  my  learned 
friends  on  the  other  side  in  regard  to  the  attitude  of  Russia,  I  found 
myself  destitute  at  the  moment  of  the  reference  I  desired  to  make  show- 
ing that  the  seizures  of  American  vessels  referred  to  by  my  learned 
friend  Sir  Charles  Kussell,  the  «' Eliza"  and  "Henrietta",  were  the  sub- 
ject of  a  correspondence  between  the  Russian  Government  and  the 
United  States  Government,  and  had  nothing  at  all  to  do  with  the  busi- 
ness of  seal  hunting.  And  1  will  now  read,  as  it  is  not  h)ng,  Mr. 
Lothrop's  iw'tter,  the  Minister  of  the  United  States  at  St.  Petersburg, 
written  in  1887  to  the  Secretary  of  State,  in  which  he  gives  concisely 
the  whole  facts  in  regard  to  those  vessels  and  shows  very  clearly  that 
it  had  nothing  to  do  at  all  with  the  subject  on  which  we  are  engaged. 
This  is  page  22  of  volume  2,  part  2,  of  the  Appendix  to  the  British  Case: 

I  have  the  honor  to  transmit  to  yoii  a  translation  of  a  coniinnnication  received 
from  the  Imperial  Foreign  OlTice  on  the  Ist  Fehruary  instant,  rohitive  to  the  seizure 
of  the  schoontr  "Eliza."  The  Knssiau  Government  claims  tliat  she  was  seized  and 
condemned  under  the  provisions  of  an  Order  or  Regulation,  which  took  etfect  at  the 
beginning  of  1882,  and  which  absolutely  prohibited  every  kind  of  trading  hunting 
and  fishing  on  the  Kussiun  Pacitic  coast  without  a  special  licence  from  the  Governor- 
General. 

It  is  not  claimed  that  the  "Eliza"  was  engaged  in  seal  Ashing,  but  that  she  was 
found  engaged  in  trading  with  the  contraband  articles  of  arms  and  strong  liiiuors. 

She  was  condemned  by  a  commission  sitting  on  the  Imperial  corvette  "Raslioinik" 
composed  of  the  ofiicere  thereof.  In  this  respect  the  case  is  precisely  like  that  of  the 
"Henrietta"  mentioned  in  my  last  preceding  desjjatch  No.  95  and  of  this  date. 

It  will  be  noticed  that  Mr.  Spooner,  the  owner  of  the  Eliza,  lU  his  statement  of  his 
claim,  declares  that  the  "Eliza"  was  "on  a  trading  voyage,  engaged  in  bartering 
with  the  natives,  and  catching  walrus,  and  as  such  did  not  come  under  the  Notice  of 
the  Russian  Government,  which  wae  directed  against  the  capture  of  seals  on  Copper 
Ro))ben  and  Behring  Islands". 

It  will  be  seen  that  Mr.  Spooner  either  refers  to  an  Order  of  the  Russian  Govern- 
ment ditlereiit  from  the  one  mentioned  by  the  Imperial  Foreign  Oftice,  or  he  under- 
stood the  latter  in  a  very  difl'erent  sense. 

I  may  add  that  the  Russian  Code  of  Prize  Law  of  1862,  Article  2,  and  now  in  force, 
limits  the  jurisdictional  waters  of  Russia  to  3  miles  from  the  shore. 

As  stilted  in  my  previous  despatch,  I  have  as'\ed  for  a  copy  of  the  Order  or  Regula- 
tion under  wliicli  the  "Henrietta"  and  "Eliza"  were  seized  and  condemned. 

It  is  seen  therefore  by  the  statement  of  the  American  Minister  in 
reg.ard  to  the  claim  of  his  own  country,  that  the  grounds  on  which  these 
vessels  were  seized  were,  that  they  were  violating  the  Order  against 
trading  with  the  natives,  especially  in  fire-arms  and  spirituous  liquors, 
and  the  seizure  by  the  Russian  Govern. nent  was  submitted  to  therefore, 
by  the  Uuited  States  Government,  and  the  claims  for  compensation  if 
made  were  not  insisted  upon. 

Now  I  come,  as  I  am  nearly  through  with  what  I  may  call  the  historic 
instances  of  the  protection  of  property  of  this  description,  to  the  recent 
transactions,  so  recent  that  they  have  come  before  you  by  papers  sub- 
mitted by  my  learned  friends  since  the  argument  was  finished  on  their 
side,  or  nearly  so;  at  any  rate  at  a  late  stage  in  the  argument.  They 
have  submitted  two  Parliamentary  papers,  Russia  No.  1,  1893,  and 
Russia,  No.  3, 1893,  on  this  subject,  printed  after  being  hiid  before  Par- 
liament; and  my  learned  friends  seem  to  be  of  opinion  that  what  we  had 
said  in  the  argument  in  respect  of  the  firm  and  resolute  action  of  Russia 
on  this  sul)iect  is  refuted  to  some  extent  by  the  correspondence  that  is 
shown  to  have  taken  place  between  the  Governments  in  reference  to  thtit 
action.  On  the  contrary,  in  my  judgment  the  i)osition  taken  in  tlie 
aiguinent  is  exactly  confirmed  by  the  correspondence,  as  I  shall  try  to 
point  out,  reading  from  the  Parliamentary  paper,  No.  1,  in  the  first  place, 
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juige  11,  the  letter  of  Mr.  ('liichkiiie.  I  read  t'roiu  the  translation  of  it. 
The  concspondeiice  contains  the  letter  in  Freurh  and  the  translation 
as  well.  It  is  addressed  to  the  Britisii  An>bassador,  and  is  dated  the 
12th  February,  18U3.  Of  course,  £  shall  not  read  all  these  letters  but 
oidy  sncli  extracts  as  bear  on  the  points  I  am  concerned  with. 

VVliilt;  tliankiiig  yon,  Mr.  I'AmhnsHiuleiir,  for  this  nction,  of  which  the  Imperial 
Gnveniiiivpt  tako.s  note,  I  liUNtcn  to  inform  yon  that  the  (|ii«'Htioii  of  the  nieasiireH  to 
be  a(1o])te(l  to  ]in5vuut  tlio  ilestriiction  of  tlio  seal  Hix'cieH  haa  lieen  nndiT  coubitlera- 
tiou  for  some  time  ])aHt,  and  that  1  have  lieeu  obli<j;e(t  to  await  the  preliminary  re»nlta 
of  tliis  iuvf.stij;ation  before  replying  to  the  note  which  yon  were  so  good  as  to  addreau 
to  me. 

In  apjtroachin^,  on  the  present  occasion,  the  qnestion  of  the  seal  tisheries,  I  must 
lirst  of  all  point  ont  to  your  Exeellcncy  that  the  insulliciency  of  tlie  strict  applica- 
tion to  this  matter  of  tlie  general  rules  of  international  law  respecting;  territorial 
Wiittu's  lias  be(Mi  proved  by  the  mere  fact  tliat  negotiations  were  commenced  in  1887 
lietween  the  ll  ree  Powers  i)rincipally,  witli  tlio  object  of  agreeing  upon  special  and 
exceptional  measures. 

That  was,  as  you  will  readily  perceive,  with  reference  to  the  negotia- 
tion initiated  by  Mr.  Bayard. 

The  necessity  for  such  measures  has  been  more  lately  coulirmed  by  the  Anglo- 
American  agreement  of  181)1. 

That  is  the  modun  vivcndi. 

Her  Majesty's  Government,  by  taking  part  in  these  negotiations  and  in  this  Agree- 
ment, have  themselves  admitted  the  propriety  of  a  possible  departure  from  tlie  general 
rules  of  international  law. 

That  is,  as  I  understand  it,  the  rule  he  has  Just  referred  to  respecting 
territorial  waters,  the  3  mile  limit. 

A  further  point  to  which  it  would  seem  important  to  call  the  special  attention  of 
Her  Majesty's  Government  is  the  absolutely  abnormal  and  exceptional  position  in 
Avhieh  Russian  interests  are  ])l:i(ed  by  the  stipulations  of  the  Anglo-American  Agree- 
ment. The  prohibition  of  seul.'ug  within  the  limits  agreed  upon  in  the  modus  virvndi 
of  1891  has,  in  fact,  caused  such  an  increase  in  the  destruction  of  seals  on  the  Rus- 
sian Coast,  that  the  complete  di.sajipcarance  of  those  animals  would  be  only  a  ques- 
tion of  a  short  time  unless  etUcaoious  measures  for  their  protection  were  taken  without 
delay. 

Then. 

The  number  of  seals  to  be  killed  annually  is  fixed  by  the  Administration  in  pro- 
portion to  the  total  number  of  seals.  In  the  years  1889  and  1890,  before  the  estab- 
lishment of  the  Anglo-American  modus  Vivendi,  the  catch  amounted  to  55,915  and 
5(),833,  while  for  tlie  years  1891  and  1892  (alter  the  above-mentioned  Agreement)  the 
figures  fell  to  30,689  and  31,315. 

And  in  another  and  very  ditterent  connection,  the  importance  of  this 
e.\i)erience  will  come  to  be  seen.    I  do  not  pause  to  remark  upon  it  now. 

On  the  other  hand,  according  to  the  statistical  information  which  the  Imperial 
(iovernmeut  has  lieen  able  to  obtain,  the  quantity  of  seal-skins  of  Russian  origin 
delivered  by  the  sealers  to  the  London  market,  increased  during  those  two  years  in 
an  iniinitely  greater  proportion. 

That  is  to  say  that  under  the  operation  of  the  modus  vivendi  which 
precluded  the  pelagic  sealers  from  the  American  part  of  Behring  Sea, 
while  the  supply  of  Russian  skins  increased  in  London,  it  so  decreased 
on  the  Islands  that  they  had  to  ffvll  from  50,000  to  30,000. 

Accordinj;  to  the  observations  made  by  the  local  Administration,  the  number  of 
vessels  engaged  in  sealing  and  seen  in  the  neighbourhood  of  the  Commander  Islands 
and  Tulenew  (Robben)  Island  has  also  increased  considerably.  The  barbarous  and 
illicit  ])roceedings  of  these  sealers  are  also  proved  by  the  fact,  estabPshed  by  sei- 
zures, tliat  more  than  90  per  cent,  of  the  seal  skins  carried  away  by  them  are  those 
of  female  seals,  who  are  hardly,  if  ever,  found  far  from  the  shore  during  the  sealing 
season,  and  whose  destruction  entails  that  of  all  the  young  which  they  are  suckling. 
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Thf  dostnictive  cliiirnctcr  of  the  flsliery  in  also  ttliown  by  the  uniubor  of  scnls 
wounded  or  abandoned  on  the  shore  or  within  territorial  waters,  and  afterwards 
fonnd  l>y  the  local  authoritieH, 

It  will  bo  seen  from  this  that  themoiiient  a  check  to  a  greater  or  less 
extent  under  the  modus  vivendi  was  i)ut  on  the  pehifjic  sealers  on  the 
American  side,  Russia  was  put  precisely  in  the  position,  in  which  wo 
stand  to  day;  instantly  the  number  of  seals  they  were  able  to  take  on 
their  Islands  fell  oif,  though  the  Russian  sic  ins  in  market  increased. 
Tnnnediately  it  became  api»arent  that  part  of  this  «rntch  was  females, 
and  when  taken  away,  their  young  perished,  and  of  those  shot  near 
shore  the  greater  i)art  was  probably  lost  or  abandoned. 

This  is  the  passage  we  come  to: 

Under  theso  circunistancos,  we  think  ourselves  justified,  M.  I'Anibassadenr,  in 
expressinp  our  entire  confidence  that  Her  Majesty's  Government  will  admit  the 
urjiciit  iiecosnify  of  restrictive  measures  peudinj?  the  establishuient  of  international 
Healing  rcgnlatinnrt  between  the  Powers  principally  concerned. 

The  Imperial  Government  on  their  side  do  not  hesitate  to  recogni/e  the  fact  that 
protection  cannot  be  carried  out  in  a  really  satisfactory  manner  uuk'sa  it  is  preceded 
by  some  such  agreement.  Accordingly,  thoy  are  disposed  to  enter  into  negotiations 
at  once  with  the  Governments  of  Great  Britain  and  of  the  United  States  of  America: 
but  they  recogni/.o  at  the  same  time  the  absolute  necessity  of  immediate  provisional 
measures,  both  on  account  of  the  near  approach  of  the  sealing  season  and  in  order 
to  bo  in  a  jiosition  to  reply  in  good  time  to  the  question  contained  in  your  Excel- 
lency's note  of  the  11th  (23d)  January. 

With  this  object,  and  after  thorough  investigation,  the  Imperial  Government  has 
tbouKlit  it  necessary  to  decide  on  the  following  measures  to  be  in  force  during  the 
year  1893: 

They  do  not  say:  "We  ask  the  consent  of  Great  Britain"  or  "we 
propose  this  measure;"  they  say  after  pointing  out  the  necessity: 

The  Imperial  Government  has  thought  it  necessary  to  decide  on  the  following 
measures. 

1.  No  ship  unprovided  with  a  special  authorization  shall  be  permitted  to  hunt  for 
seals  within  a  distance  of  10  miles  along  all  the  coast  belonging  to  Russia. 

2.  This  prohibited  zone  shall  be  30  miles  wide  around  the  Commander  Islands  and 
Tult^uew  (Hobbon)  Island  according  to  the  Russian  official  maps,  which  implies  that 
the  passage  between  the  Coumiander  Islands  will  be  closed  to  vessels  engaged  in 
sealing. 

With  regard  to  the  10-niile  zone  along  the  coast,  these  measures  will  be  Justified 
by  the  fact  that  vessels  engaged  in  the  seal  fishery  generally  take  up  positions  at  a 
distance  of  from  7  to  9  miles  from  the  coast,  while  their  boats  and  crews  engage  in 
sealing  lioth  on  the  coast  itself  and  in  territorial  waters.  As  soon  as  a  cruizer  is 
sighted,  the  ships  take  to  the  open  sea  and  try  to  recall  their  boats  from  territorial 
waters. 

With  regard  to  the  30-inile  zone  around  the  islands,  this  measure  is  taken  with  a 
view  to  protect  the  banks,  known  by  the  sealers  as  "  sealing  grounds,"'  which  extend 
round  the  islands,  and  are  not  shown  with  sufficient  accuracy  on  maps.  These 
baulvs  are  IVequonted  during  certain  seasons  by  the  female  seals,  tlic  killing  of 
which  is  i)articularly  destructive  to  the  seal  8])ecies  at  the  time  of  year  when  the 
females  mo  suckling  their  young,  or  go  to  seek  food  on  the  banks  known  as  "  seal- 
ing grounds." 

Wliile  refiuesting  you,  M.  I'Ambassadeur,  to  bring  the  foregoing  considerations  to 
the  knowledge  of  Her  Majesty's  Government,  I  think  it  important  to  insist  on  the 
essentially  provisional  character  of  the  above  measures  adopted  under  pressure  of 
ex(eptioual  circumstances  which  uuiy  be  regarded  as  a  case  of /orce  majeuic,  and 
analogous  to  cases  of  legitinuite  self-defence. 

It  does  not,  of  course,  enter  at  all  into  the  intention  of  the  Imperial  Government 
to  dis|>ute  the  generally  recognized  rules  with  respect  to  territorial  waters.  In  their 
oiiinion,  far  from  attaclting  those  general  principles  of  international  law,  the  meas- 
ures which  they  think  necessary  to  take  must  bo  regarded  as  confirming  tliem,  as  the 
excei>tion  proves  the  rule. 

Here  you  have  stated  over  again  on  the  part  of  Russia  the  American 

case : 

The  force  of  the  arguments  set  forth  above  will  certainly  not  escape  the  enlight- 
(Miod  appreciation  of  Her  Majesty's  Govciumout,  and  I  am  firmly  convinced  that  they 
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On  tlnir  siflc,  the  Imperial  Oovernment  will  not  fail  to  give  to  tlieso  measures,  in 
good  time,  tho  puldicity  which  tliey  require. 

Uesidr.s  tills,  and  in  ordt^r  to  prevent  as  far  iis  pnssihlo  any  misunderstandings  and 
disputes  in  ease  of  infraction  of  the  ahove  iirovisional  nieasuroH,  as  well  as  of  the 
general  rules  of  international  law.  the  crui/.ers  of  the  Imperial  (Joverument  and  also 
the  Icxal  authorities  will  receive  precise  instructions,  clearly  laying  down  tho  eases 
in  which  the  ri^ht  of  pursuit,  of  search,  and  of  seizure  of  offending  vessels  should 
be  exercised. 

As  it  is  aflirmed  that  the  sealing-vessels,  while  themselves  remaining  outside 
territorial  waters  and  somctinioH  nutre  than  10  miles  from  shore,  dispat<  h  a  portion 
of  tlicir  crews  and  their  boats  to  tie  coast,  and  within,  or  \  ery  nearly  within,  terri- 
torial waters,  the  above-mentioned  instructions  will  pre8cril»e  the  pursuit  and 
search  of  all  vessels  whose  boats  or  crews  shall  have  been  observed  or  seized  while 
sealing  on  the  coast,  or  within  the  zone  prohibited  by  the  (irovisioDal  measures  for 
18!W. 

As  a  strong  presumption  results  from  the  mere  fact  of  the  presence  of  boats  near 
the  coast  or  within  the  prohibited  zone,  even  when  it  has  been  impossible  at  first  to 
decide  whether  these  boats  wore  engiiged  in  sealing  or  not,  it  shall  be  permissible  to 
pursvie  and  search  the  vessels  to  which  such  boats  belong. 

The  seizure,  on  board  vessels  thus  searched,  of  special  implements  employed  in 
sealing  on  shore,  as  well  as  of  seal-shins  the  greater  part  of  which  are  those  of 
females,  will  constitute  suflicient  grounds  for  the  seizure  of  the  vessel,  in  view  of 
the  fact  that  (he  female  seals,  during  the  seascui  of  suckling  their  yoving,  rarely,  if 
ever,  depart  further  than  10  miles  trom  the  shore,  exceptijigon  th«  banks  around  tho 
islands. 

When  informing  the  cajitninsof  English  sealing-vessels  of  the  provisional  meas- 
ures drawn  up  for  the  year  1893,  Her  Majesty's  Government  will  perhaps  think  it 
advisalde  to  comninnicato  to  them  likewise  a  summary  of  the  instructions  which 
will  be  given  to  the  K'ussian  cruizers,  and  to  add  thftt  the  right  of  surveillance  will 
also  be  given  to  vessels  belonging  to  the  coast  on  the  niainnuist  of  which  the  Gov- 
ernor of  the  Commander  Islands  hoists  the  Russian  Custom-house  flag  when  he  is  on 
board  in  the  discharge  of  his  duties. 

Wlien  I  wrote  tho.se  lines  which  my  learned  friends  criticise,  in  which 
I  referred  to  tlie  firm  and  resolute  action  of  lin.s.sia,  these  words  had 
not  been  written.  Tliey  completely  confirm  what  I  said,  not  by  the 
strength  of  what  she  has  said,  but  by  the  strength  of  what  she  has 
done,  which  was  more  emphatic.  When  Eus.sia  finds  herself,  for  the 
first  time  in  her  history,  in  the  position  in  which  the  Unitetl  States 
are  now  in  respect  of  this  business  of  pelagic  sealing,  excepting  that 
her  interest  is  much  smaller  than  that  of  the  United  States,  what  does 
she  do?  Invite  Great  Britain  to  enter  into  i^ome  modns  vivendi  by  which 
the  depredations  may  be  suspended  ?  Far  from  it.  She  says  "  We  are 
ready  and  anxious  to  enter  into  the  Trii)le  convention  between  the  three 
nations  concerned,  ])roposed  in  1887.  We  agree  in  the  })ropriety  of  such 
a  Convention, — we  are  most  desirous  for  it;  but  in  themeaniime  direc- 
tions will  be  issued  to  the  cruisers  of  the  Russian  Government  and  to 
all  vessels  hoisting  the  Custom  ll<msetlag,  to  seize  every  vessel  that  is 
found  within  30  miles  of  the  Islands  or  10  miles  of  the  shore,  and  to 
search  and  examine  any  vessel,  or  the  boats  of  any  vessel,  which  hov- 
ering round  there,  gives  reasonable  grounds  for  suspicion  as  to  the  bus- 
iness they  are  engaged  in."  That  is  the  position  of  llussia;  atul,  if 
that  had  been  the  position  of  the  United  States  I  repeat,  this  Arbitra- 
tion never  would  have  taken  place.  There  is  the  difference.  We  had 
invited  the  Convention  and,  as  I  pointed  out  to  you,  it  had  been  con- 
ceded and  agreed  upon  and  then  was  arrested  by  the  objections  of 
Canada.  They  had  participated  in  1887,  as  the  correspondence  shows 
you,  in  the  same  negociations  and  manifested  the  same  willingness; 
but  when  that  fell  through  on  account  of  the  objection  of  Canada,  Itussia 
said:  "  in  the  meantime  this  infamous  business  is  not  to  go  on."  That 
was  their  position  j  and  what  is  the  consequence.    The  consequence  is 
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that  while  we  are  here  at  this  late  period  bejrgitig;  of  this  Arbitration 
some  luoasiue  of  protection  that  may  preserve  tliis  lierd  of  seals,  they 
obtaine<l  Irom  the  British  (lovernment  instantly  all  that  they  elaimed. 
1  refer  yon  to  Lord  Koscbery's  letter  in  reply.  I  say  they  obtiiiiied  it  as 
a  temporary  nieasnre;  but  .see  what  follows?  The  Karl  of  I'osebery, 
with  the  diplomatic  skill  for  which  he  is  so  justly  distinguished,  writes 
this  sentence;  and,  if  literature  of  this  kind  were  evec  amusing,  one 
migiit  be  excused  for  indulging  in  a  smile  on  reading  this. 

The  Earl  of  Itosebery  to  Sir  R.  Monier,  that  is  the  British  .Minister 
at  St.  Petersburgh: 

tini:  iter  MnJosty'aGovemmoiit  liave  gir«in  tlioir  most  caiofiil  ronsideratiDii  to  the 
uolo  of  M.  ChicLkine  of  the  12th  (24tli)  ultimo  incloHctl  in  your  I'.xcwllencys  ilo- 
Hpiitt'h  of  the  follo\vin|r  day  and  Htatiii^  tlie  incnsuruH  which  tlie  Husshin  (lovtMiiiiU'nt 
detiiii  ii('(M',>JSMr\  for  th(!  jtrotci'tion  of  their  sealing  intercut.-,  in  the  Xorlli  I'arKic  ilur- 
ing  the  iipiiroiiching  tishory  season  and  which  are  siibniitted  to  Her  Majt  sty'u  Gov- 
erniiicnt  with  u  view  to  their  acceptance. 

Then  he  repeats  the  measures  I  have  just  read. 

Her  Majesty's  Government  take  note  of  the  statt-mcnts  made  in  M.  Cliirhldno's 
notf,  that  the  Russian  Qovernnicnt  have  no  intontion  of  dis])nting  the  generally 
recogiii/o(l  rules  of  iutcrnational  law  as  to  territorial  waters,  that  these  iiicasurcs, 
of  an  oxco]»tioiial  and  provisional  nature,  are  designed  to  nit^et  a  |irossing  rniii-gcncy, 
and  that  Russia  is  desirous  of  entering  at  once  upon  disuussions  with  the  Govorii- 
mcuts  of  Great  Hritain  and  the  United  states  with  a  view  to  an  agrecuuMit  hctwieu 
tlie  Powers  i)rincipally  interested  for  the  proper  control  of  the  sealing  industry. 

Wliilo  Her  Majesty's  government  have  not  committed  theinstdves  to  a  fleiided 
opinion  as  to  tlie  aljsoluto  necessity  of  any  particular  (.-las:-:  of  lugiiliition  for  tlie 
preservation  of  the  seal  species,  they  have  more  than  once  exjiressed  their  willing- 
ness to  take  part  in  the  framing  of  a  general  scheme  for  the  protec  tion  of  the  seals 
which  shall  have  due  regard  to  the  various  interests  concerned. 

They  ([uito  recognize  that  the  provisitms  of  the  modim  vhindi  agreed  upon  between 
Great  Britain  and  the  United  States  tends  to  drive  the  soaling-vessels  of  both  those 
nations,  which  have  been  accMistoined  to  resort  to  the  eastern  part  of  IJehring  Sea, 
to  the  waters  adjacent  to  the  Russian  coasts, 

And  so  on.    I  need  not  read  all  that  unless  it  is  piirticularly  desired. 
Sir  Charles  Russell. — The  next  sentence  I  should  be  glad  if  you 
would  read. 
Mr.  Phelps. — I  will  read  anything  that  is  desired  certainly. 

Her  Majesty's  Government  could  not  admit  that  Russia  has  therefore  the  right  to 
extend  her  jurisdiction  over  British  vessels  outside  the  usual  territorial  limits,  but 
they  are  anxious  to  atford  all  reasonable  and  legitimate  assistance  to  Russia  in  the 
existing  circumstances.  They  are  ready  to  enter  at  once  into  an  agreement  with 
the  Imperial  Government  for  the  enforcement  of  the  protective  zones  proposed  in 
M.  Chiclikiiie's  note  on  conditions  siniil.ar  to  those  of  their  modiin  viiciidi  with  the 
United  States,  which  it  will  be  observed  are  of  a  reciprocal  character. 

That  reads  a  little  like  accepting  an  invitation  that  has  not  been 
issued.  I  tind  nothing  in  the  note  of  Mr.  Chichkine  that  invites  from 
Great  Britain  consent  to  these  Begnlations.  I  find  a  courteous  and 
respectful  notification  that  they  will  be  propounded  and  insisted  upon 
and  carried  into  etfect,  with  the  expression  of  a  confidence  that  Her 
Rrajesty's  Government  will  see  the  necessity  and  the  propriety  of  them. 

The  result  of  the  correspondence  then,  for  I  must  not  take  up  too 
much  time  with  this  unless  my  learned  friend  desires  me  to  read  some- 
thing more  of  it,  is  that  the  measures  Russia  propounded  are  agreed 
to,  with  the  single  additi(m  that  they  will  on  the  Islands  refrain  from 
taking  more  than  30,000  seals.  It  had  already  appeared  that  for  the 
last  two  years  they  had  only  been  able  to  get  a  little  more  than  30,000, 
and  that  proposal  of  Great  Britain  they  accept.  But  jMr.  Cliicthkine 
ap[)eared  to  take  the  view  that  T  do  of  this  invitatiou;  and  he  replies 
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to  Lonl  IvOHj'bcry  moat  courteously  to  the  elVcct  tliat  tlie  ncceptance  of 
the  invitation  is  extrciiicly  pleusunt,  though  he  must  point  out  t(i  him 
that  it  lia<l  not  been  given. 

I  iiniiiot,  ('!4riiHM  fho  suJi.iect,  Mr.  rAinbnssnileiir,  without  ciillitii;  your  attoiitlon 
in  tho  lirst  iiiHtanco  to  tins  t'lict,  vi/,.,  thrt  the  ol)juct  ot  my  iiott^ot'  llio  (iL'tli)  of 
Ktiliriiiiiy  \v!iH  Id  warn  th<!  Uritisli  Hon  ernnu-nt  of'  certain  ioj;jtiMiati^  ineasuron  of 
ilcfiMK'o  ncci'SHitatcd  for  th(<  inonient  by  exrciitionni  circiiinstaMi'i-s,  anil  not  to  lay 
ilown  the  basis  of  a  ri'H;iilar  vkxIhh  virendi,  that  is  to  Hay,  of  ii  bi-jatoral  arranj;))- 
niiMit,  whicli  nii<{lit  \w  (irolon^pd  until  the  (|nestioii  was  ditlinitively  scttlrd. 

'I'liit  only  idi'a  was  to  provide  a  uiiiiiniuni  of  protiM'tivu  measures,  iuti-iidf.l  to  nr**- 
vi'iit  till!  disa|ipi'arani'e  of  the  AubJt'L't  of  the  dispute,  even  iieforu  the  ne^otiatiouH 
with  r((){ard  to  it  were  commenced.  In  view  of  the  near  approach  of  the  tisliin^; 
Heason 

If  it  imd  been  inteiuled  to  Iny  down  basis  of  a  modiig  vireudi  of  this  kind,  t\w 
Inii>orial  (iovcriiment  would  not  have  failed  to  claim  that  a  rcHtriction  of  tcrritoiial 
ri;;lits,  that  is  to  say.  the  eu^ra^rcment  to  limit  the  number  of  seals  to  be  killed  on 
land,  should  in  eipiity  carry  with  it  the  corollary  of  a  complete  suspension  of  pela^io 
soaliiiK  in  the  o])en  sen. 

He  informs  Lord  Ro.sebery  that,  if  the  ])uii»)se()f  his  communication 
hatl  been  to  enter  into  ncgotiation-s,  he  slioiild  iiave  demanded  very 
ditl'erent  terms.  Tlie  objecjt  of  it  was  to  iidorm  the  JJritisii  Government 
of  tlie  minimum  of  protective  measures  which  they  would  accept. 

They  would  have  especially  rejjardcd  it  as  indisiteiisablo  to  make  their  reservations 
as  re<rards  the  dcllnitive  settlement  of  the  seal  (pieHtion,  in  ordcir  to  retain  their  entire 
freedom  of  view  as  to  the  nu;asure8  to  bo  agreed  upon  for  the  preservation  of  the 
seal  s])ecieH,  whether  by  the  prohibition  or  regulation  of  sealiuj;  in  the  open  sea,  or 
by  the  extension  of  siieeial  ri;jhts  <if  j)rotectioii  of  that  species  beyond  the  various 
distances  commonly  designated  as  the  liinits  of  territorial  waters. 

Yet,  alter  making  these  observations,  I  am  authorized,  Mr.  lAmbassadeur,  to 
inform  your  llxcelleney  that  the  Imperial  (Government,  lieinj;  anxious  to  meet  half 
way  iiny  conciliatory  otter  on  the  i)art  of  the  Hritisli  (iovernment,  are  ready  to  accept 
the  ])roposal  made  in  Lord  Rosoliery's  desi)atch,  with  the  exception  of  some  modili- 
cations  on  the  lirst  point. 

That  is,  tlie  limit  of  killing  on  the  Islands;  and  a  British  agent  is  to 
bo  aUowed  to  visit  the  Islands  to  see  that  that  is  complied  with. 

The  arrangement  agreed  upon  would  have  no  retrospective  force,  because  the  dif- 
ferent cases  of  seizures  oll'ected  last  year  have  been  already  examined  by  a  special 
Commission  on  the  basis  of  the  general  princijjles  of  international  law. 

I'inally,  in  regard  to  the  lirst  p(»iut  of  the  j)rop()8al  contained  iu  Lord  Kosebery's 
despatch, 

that  is  that  any  vessel  seized  should  not  be  carried  into  a  IJussian  Port, 
but  should  be  handed  over  to  a  English  cruiser, 

The  Im])erial  Government  are  of  opinion  that  it  would  bo  (|uito  impossible  to 
ai)ply  it  as  it  stands,  at  any  rate  under  the  ciicnmstances  existing  for  the  present 
lisbing  season,  especially  as  to  the  engagement  to  hand  over  to  titv  l-^iiylisli  cfuhern  or 
to  the  nmrcut  British  nulhoritii  the  English  vessels  caught  trespassing  outside  terri- 
torial waters  within  the  Ibrbidilen  /.ones  of  30  ami  10  miles. 

It  may  lie  that  means  may  hereafter  be  found  by  common  consent  to  remedy  the 
practical  dil'licultics  in  the  way  of  such  an  undertaking;  Imt  lor  the  moment,  there 
is  no  doubt  that  it  would  completely  paralyze  the  action  of  the  cruizers  of  the 
Imjierial  navy,  .-md  render  illusory  the  supervision  which  they  should  exercise  along 
the  coast  an(l  round  the  islands. 

In  ])raetice,  any  Russian  cruizer  which  had  captured  an  English  vessel  would  have 
to  choose  between  the  alternatives  of  searching  for  an  English  eruizer,  which  might 
take  a  long  time,  considering  the  extent  of  the  coast,  or  else  of  umlertaking  a  voyage 
of  3,0()0  mil(V8  to  conduct  the  captured  vessel  to  the  nearest  port,  that  of  Victoria  in 
Columbia. 

The  Russian  cruizers  would  thus  \>e  exclusively  occui)ie<l  in  looking  for  the 
English  cruizers,  cr  in  making  voyages  to  Port  Victoria  anil  back  throughout  tlio 
fishing  season;  aiid  the  "co-operation"  of  the  cruizers  of  two  nations  could,  there- 
fore, only  be  a  nonnnal one. 

Under  those  circumstances,  and  without  insisting  for  the  moment  on  another 
essential  point — that  of  the  absolute  absence  of  reciprocity  in  the  Rritish  proposal, 
as  there  are  not,  nor  can  there  be,  any  vessels  under  the  Russian  Hag  engaged  iu 
sealing— the  Imperial  (Jovernmont  consider  that  for  the  current  year  it  would  be 
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mure  Himple  ami  praitirul  to  Hiibinli  the  nt^w  proliibited  /onet*,  im  is  the  on8e  (m 
rc^^anlM  toiTit(>ri;il  wuter.-i,  to  tlioi'xrln...ive  sii|ifi  vJHiou  ofthr  (niiizfis  of  tliu  IiniH-riul 
navy,  who  woiilil  rontiniiu  to  conduct  to  rctropiuiluNHk  all  vu.saulH  caught  trvHpa^Hin}; 
until  the  concluMion  of  an  ulterior  ai{rccnii*nt. 

Tlie  »Mnres|i(nul«MH'«^  i)n)('ot'<U;  iiiid  tliiit  is  flio  moduH  ajfioed  upon  for 
one  yi'iiioiily,  reserving  all  lij^lits  to  tliu  Uiissiiin  (lovoniiiu  .it,  ti(»i»lin;if 
this  piiH'ly  lis  iUi  inteniuMliiUo  provision,  tUo  kust,  us  tlii'y  say,  wliieli 
tlu\v  could  accept  for  their  protection. 

The  I'liEsiDENT. — The  euactiuont  is  uot  for  quite  a  full  year;  it  is  to 
the  .Mst  of  Deccniltcr. 

Mr.  IMiEi.i'S. — Voii  are  (piite  right.  It  is  not  (luite  a  full  yeiti-.  I 
speak  of  it  in  {^[eneral  terms. 

Then  on  |)iif(es27  and  L'H,  the  last  I  have  to  read  from  this  do<Miment, 
is  another  letter  from  Mr.  Chi«hkine,  and  he  says  tiny  i)referred  to 
leave  thia  subjet^t  on  the  basis  of  au  exchange  of  notes,  and  not  to  draw 
it  ni>  in  the  lorm  of  an  agreement. 

Mccaimti  the  too  concistt  wonlio'i  of  the  iibove-incntioncd  draft  would  leave  room 
lor  certain  inisunilcrstandingH,  and  perhaps  ovca  for  complications,  which  it  would 
be  desirable  to  avoid  ; 

JUieanse  tlie  lm|terlal  (jJovernmont  oonld  not  afjree  to  the  draft  in  <|nesti()n  without 
some  reservations  desi^riu'd  tosafe^jnard  tlieir  freedom  of  Jud^jim-nt  in  the  future. 

It  is  iiniltM'stood  tiiat  tiie  agreeinuut  to  lie  arriveil  at  betwuiMi  our  two  (JovurninuutH 
will  leiive  intact  all  the  rij;ht8  of  Russia  in  her  territorial  waters. 

As  to  our  reservations,  they  refer  to  the  points  mentioned  below: 

1.  In  consentinj,'  to  hand  ov<  to  the  Hritish  authorities  the  Kn;;lish  ships  enj^a^jetl 
in  sealiujf  witliin  the  prohii)iied  zones,  we  do  not  wisli  to  prejuiliee,  j;en.'ially,  the 
((uestion  of  the  rijjhtH  of  a  riverain  Tower  to  extend  her  territorial  jurisdiction  in 
certain  s]iecial  cases  beyond  waters  luopeiiy  calleil  territorial. 

2.  The  Imperial  (ioverninent  desire  to  [tri^serve  complete  liberty  of  action  as  to 
choosinj^  in  the  I'litiire  between  the  two  systems  of  protecting  seals,  either  by  the 
method  of  a  i)r  aibited  zone,  or  by  tlie  method  of  entirely  prohibiting  peliigio  seal- 
ing, or  regulating  it  in  the  o|)eu  sea. 

;{.  The  present  arrangement  cannot  in  any  manner  be  eonsidered  aa  a  ]irecedont, 
and  will  be  iooivcd  upon  by  us  as  of  an  essentially  provisional  nature,  inteudud  to 
meet  present  circums  iaiiees. 

With  these  reservations,  we  aeeept  the  British  proposal  in  the  following  terms: 

These  are  then  repeated,  whieh  I  need  not  take  up  your  time  by 
reading  again  except  the  second  and  third  (as  they  have  been  the 
subject  of  some  discussion)  as  they  Anally  found  expression: 

English  vessels  engaged  iu  hunting  within  the  aforesaid  zones. 

That  is,  ten  miles  from  that  shore  and  thirty  niiles  from  the  island: 

Ueyond  Russian  territorial  waters  may  be  seized  by  Russian  crnizers,  to  be  handeil 
over  to  English  crnizers  or  to  tlie  nearest  British  authorities.  In  case  of  imjx'di- 
meiit  or  dilliculty,  the  Commander  of  the  Russian  cruizer  may  conline  himself  to 
sei/ing  the  papers  of  the  a  lore-mentioned  vessels,  in  order  to  deliver  them  to  a 
Uritish  cruizer,  or  to  transmit  them  to  the  nearest  English  authorities,  on  the  first 
opiiortunity. 

;{.  Her  Majesty's  (iovernment  engage  to  bring  to  trial  before  the  ordinary  Tri- 
bunals, otVering  all  necessary  guariintees,  the  English  vessels  which  may  be  seized 
as  having  lieeii  engaged  in  scaling  within  the  prohibited  zt  ues  beyond  Russian  terri- 
torial waters. 

And  that  is  agreed  to. 

Sir  Charles  ItrssELL. — There  is  the  tinal  i)assage  iu  Lord  Kose- 
bery's  note: — "With  regard  to  the  reservation",  on  the  same  page. 

Mr.  Phelps.— This  is  from  TiOrd  Kosebery  to  Mr.  Iloward  who,  I 
su])i>ose,  was  the  Charge. 

8ir  Charles  Kussell.— Yes. 

Mr.  Phelps.— 

With  regard  to  the  reservations  made  iu  Mr.  Chiehkine's  Note,  you  will  stiite  that 
Her  Majesty's  (Jovcriiiiient  has  taken  note  of  them,  but  does  not  at  present  propose 
to  discuss  them. 
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Tliere  is  notliiii}^  to  discuss.  No  <liscussioii  had  been  invited.  Tliey 
had  bci'U  slatt'il  by  the  Kussian  (Tovernnioiit  as  the  measures  to  which 
they  proposed  to  resort. 

'I'liat  on  tlie  otlier  hand  they  iiuist  iidlicro  to  the  reservation  previously  made  by 
them  and  contained  in  your  Note,  of  the  12th  of  this  month,  and  tl'.at  it  is  understood 
tiiiit  tlie  rights  and  position  of  either  Power  are  iu  uo  way  atl'ected  by  the  couulu.siou 
of  tliis  i)r()visionaI  arriinj;eni(;nt; 

which  is  just  what  Kussia  had  said  very  empiiatically. 

Now  I  repeat,  Sir,  with  jyreat  resi»eet,  was  I  right  or  not  in  foreeastiiiff 
tliis  correspoiKlence  whicii,  as  I  have  said,  did  not  then  exist,  based 
upon  the  action  of  Kussia,  in  characterizing  her  action  as  firm  and 
resohite,  and  in  saying  tliat  in  consequence  of  that  firm  and  resolute 
a(!tion,  pehigic  sealing  liad  come  to  an  end  in  the  vicinity  of  these 
Islands  to  any  extent  tliat  was  regarded  as  detrimental?  Was  I  right 
in  calling  attention  to  the  dillerent  positions  which  these  two  gieat 
nations  occui)y  today  on  that  subject?  The  United  States  deprived  of 
the  benefit  of  a  convention  that  had  once  been  really  agreed  on,  and  left 
to  prosecute  this  claim  before  an  Arbitration ;  IJussia  instantly  accorded, 
not  what  they  asked,  but  wh"t  they  notified  Great  IJritain  they  shcmld 
insist  n|)on,  giving  the  reasv..,s  and  grounds  of  the  demand.  If  my 
learned  friend  says  the  Kussian  (Government,  (as  he  did  say  in  the  course 
of  his  ol)servations)  has  the  advantage  of  tlie  advice  of  a  gentleman  of 
large  reputation  in  international  law,  I  agree  with  him  that  there 
could  be  no  better  evidence  of  it  than  this  correspondence  and  its  residt 
afford,  that  the  Kussian  (lovernment  knew  in  this  matter  precisely  what 
they  were  about,  what  they  had  a  riglit  to  claim,  and  what  it  was  neces- 
sary for  tliem  to  assert  if  tiiey  meant  to  defend  or  protect  their  inteiests. 

Now  we  come  to  this  No.  3.  I  shall  not  apologize  for  the  time  I  am 
taking  upon  this  point,  because  it  is  important  it  should  be  understood. 

The  PuESiDENT. — ]\ligiit  we,  Mr.  Phelps,  infer  from  your  last  words 
that  the  agreement  entered  u|)on  between  England  and  Kussia  would 
iu  your  eyes  be  considered  sutticient  for  the  i)rotection  of  fur  seals. 

Sir.  PiiELPS. — No,  that  is  a  very  diiferent  question,  to  which,  in  a 
later  stage  of  the  argument,  I  will  address  myself.  They  got  what 
they  demanded,  the  30  mile  zone  and  the  10  mile  zone.  They  got 
what  they  thought  was  suHicient.  I  mean  for  the  temporary  period. 
Wiiether  it  was  snilieient  or  not.  that  is  to  say,  whether  they  were  mis- 
taken or  not  in  the  geographical  limits  in  which  they  bounded  their 
right,  is  another  question. 

I  come  now  to  this  last  corresj)ondence,  the  purport  of  which  is — and 
I  need  liardly  read  anytliing  from  it — tliat  on  the  i'eport  of  this  Com- 
mission Kussia  made  compensation  to  (Jreat  Britain  or  agreed  to  make 
it,  and  I,  of  course,  suppose  will  make  compensation  for  two  out  of  six 
or  eiglit  vessels. 

Sir  IvicHAUD  WEnsTER. — rive. 

Mr.  l'ni:i.ps. — Well,  out  of  five  vessels  that  were  seized,  she  has 
agiied  to  make  com[)('nsation  for  two.  and  it  has  been,  if  not  directly 
urged,  left  to  be  inferred  that  that  amounted  to  a  concession  on  the 
part  of  l^uHsia  that  she  had  no  right  to  defend  herself  against  these 
aggressions  outside  the  territorial  limit,  which,  as  you  observe  from  one 
passage  in  one  of  these  letters  I  have  been  reading,  is  fixed  as  three 
miles.  It  concedes  nothing  of  the  sort.  Strong  as  my  views  are  on 
this  question,  1  am  fr<  ■>  to  say  that^  if  I  had  been  upon  the  Commissiou 
to  determine  as  between  liussia  and  Great  Britain  whether  those  two 
ve-;seis  or  ratiier  the  owners  of  them  must  be  com])ensated,  I  should 
ha\  e  decided  as  the  majority  of  tlie  Commiltee  to  which  it  was  referred 
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by  Russia  decided.  It  is  stated  that  the  majority  of  the  Committee 
thought  they  shonhl  be  paid.  1  should  have  been  with  the  majority, 
and  wliy?  Tehigic  sealing  never  had  been  practised,  as  you  see,  pri(n' 
to  1892.  On  th«  <e  Islands  uo  statute  existed  on  tlie  subject  which 
would  be  notice  to  the  world.  No  regulations  had  been  promulgated. 
No  notice  had  been  given.  These  vessels  came  across  iu  the  pursuit  of 
the  business  of  pelagic  sealing  which  they  had  been  accustomed  to 
conduct  with  impunity  on  the  other  side,  without  any  notice  or  warn- 
ing or  statute,  and  without  crossing  the  territorial  limits;  these  two 
vessels  that  are  paid  for  did  not  by  themselves  or  their  boiits  cross  the 
territorial  line  of  three  miles.  That  was  not  all.  When  they  were 
captured  by  the  Russian  vessels,  it  does  not  appear  that  tney  were 
engaged  in  pelagic  sealing — they  had  been,  but  it  nowhere  api)ears  that 
they  were  caught  flagrante  delicto.  JUit  on  examination  it  was  found 
by  the  contents  of  the  vessels  that  they  had  been  so  engaged.  I  make 
no  account  of  the  earlier  correspondence  given  in  the  United  States 
Counter  Case — the  earlier  claims  on  the  part  of  tlie  sealing  ca])taiii8 
that  were  captured  of  ill  treatment  by  the  liu  vian  oHlcials,  and  the 
confiscation  of  their  personal  property  and  the  in<lignity  that  had  been 
put  upon  them.  It  is  published  in  the  Victoria  News,  reading  from  page 
201  of  the  Counter  Case  Appendix,  the  head  lines  being: 
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Russian  Piracy.— Seai.krs  taken  in  the  oi'Kx  sea. — Tirnr.E  Victoria  craft 

Si:i/.EI)  AND  THEIR  CREWS  THREATENED  WITH  SlHKRIA. — A  I'UISCO  VICTIM  ALSO. 

Startling  story  of  outrage,  insult  and  pillage. — The  captured  crews  turned  heart- 
lessly adrift. 

That  proves  nothing.  1  take  no  account  of  that,  because  the  cor- 
respondence and  the  Report  of  the  Committee,  as  lar  as  it  a])pears,  does 
not  justify  it.  How  much  that  entered  into  the  case  or  how  little  1  do 
not  know.  The  Report  of  the  Committee  is  not  here;  the  evidence  is 
not  here;  nothing  is  here  except  the  result.  Tlie  results  of  the  Report 
are  stated  in  the  letter  of  Mr.  Chichkine  to  wiiich  I  will  allude  in  a 
moment,  in  No.  3.  General  Foster  reminds  me  that  they  had  the  affi- 
davit in  the  Coanter  Case  Appendix  as  to  the  locality  where  these 
vessels  were  seized  far  out  at  sea,  30  or  40  miles.  Now,  even  divesting 
it  of  all  these  charges  of  special  injury  and  unauthorized  conduct,  of 
which  we  do  not  know  whether  they  entered  into  the  account  or  not,  1 
say  upon  the  grounds  that  do  appear,  and  this  will  become  more  clear, 
1  am  sure,  in  what  1  shall  have  occasion  to  say  hereafter,  the  i)ayment 
for  the  vessels  wfiS  right. 

Such  regulations  must  first  be  necessary.  Without  that  postulate, 
you  do  not  advance  a  step  towards  justification.  No  nation  can  stretch 
out  its  hand  on  tho  high  sea,  at  its  own  cajuice,  for  its  own  convenience, 
and  lay  hands  upon  the  vessel  of  another  nation  sailing  under  its  own 
flag.  Before  that  can  be  done,  the  measure  must  be  shown  to  be  nec- 
essary; just  as  self-deien(!e  by  an  individual,  which  may  go  to  the  extent 
perhaps  of  taking  the  liie  of  the  assailant  in  the  i)ublic  higlnviiy  where 
the  assailant  has  a  right  to  be,  must  be  shown  to  be  necessary,  ami  the 
man  who  assumes  to  assert  it  takes  the  risk  of  being  able  to  show  it. 
In  the  next  i)lace,  when  it  is  necessary,  the  means  by  which  it  is  enforcecl 
must  be  reasonable.  These  vessels,  as  I  have  said,  are  sei",ed  without 
warning,  either  actual  or  constructive,  engaged  in  a  business  which 
their  Government  asserts  they  have  a  right  to  engage  in;  engag<!d  in  a 
business  which  they  have  ])ractised  witli  impunity  elsewhere,  and  the 
loss  falls  upon  them,  not  upon  the  Governineni,  to  whit;!)  they  belong. 
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Why,  what  is  the  rule  in  the  case  of  blockade?  Tlie  perfectly  well 
established  rule  is,  that  any  vessel  may  be  captured  that  undertakes  to 
run  a  blockade;  but  it  must  have  notice,  actual  or  constructive,  such 
as  amounts  to  presumptive  notice,  and  the  innocent  vessel  not  aware 
thiit  a  blockade  has  been  established,  goinj?  in  on  a  business  that  it  has 
a  right  to  sui)pose  is  lawful,  cannot  be  captured, — it  can  only  be  turned 
ofl".  The  blockade  must  be  declared  in  such  a  way  that  tlie  world  is 
bound  to  take  notice  of  it. 

iNow,  under  the  circumstances,  is  it  not  jierfectly  plain  tliat  on  the 
question  for  compensation  to  the  owners  of  these  (Janiulian  s(!hooners 
there  is  something  else  to  be  considered  besides  the  right  of  self-defence 
of  Russia?  Mr.  lilaine  did  the  same  thing;  that  is  to  say,  he  substan- 
tially agreed  to  do  the  same  thing,  as  I  have  pointed  out  to  the  Tribunal 
in  the  discussion  of  the  preliminary  question,  when  Sir  Julian  I'auncefote 
first  approached  the  American  Government  with  the  proposal  to  renew 
the  negotiation  that  had  been  commenced  by  Mr.  Bayard  in  1887. 
One  pronnnent  feature  put  forward  by  Sir  Julian  was  the  demand  of 
the  British  Government  for  satisftiction  for  the  vessels  that  had  been 
seized  in  188()  and  1887.  What  was  the  reply  of  Mr.  Blaine  to  that? 
I  will  not  detain  you  by  reading  the  correspondence;  it  has  been  read 
and  is  before  you.  Why,  said  Mr.  Blaine,  strong  and  resolute  as  he 
was,  and  I  need  not  say  that  in  this  correspondence  he  goes  clear  up  to 
the  line  of  diplomatic  reserve  and  courtesy  in  his  very  strong  asserticm 
of  the  rights  of  the  United  States  to  protect  itself,  even  he,  at  the  verj' 
threshold,  meets  it  with  language  which  is  substantially  this: 

Why,  tliat  is  a  small  matter,  the  whole  amount  is  not  huge.  It  falls 
upon  men  who  perhaps  thought  they  were  doing  what  they  had  a  right 
to  do.  We  will  pay  that,  if  Ave  can  arrange  for  the  future,  it  is  not 
worthy  of  a  moment's  dispute  between  two  great  nations.  Whether  the 
sealing  owners  shall  be  indemnified  or  not,  is  not  the  question  between 
the  Governments.  We  are  concerned  with  the  future;  let  us  make  an 
arrangement  for  the  future  preservation  of  the  seals.  We  shall  not 
debate  with  you  over  the  value  of  two  or  three  schooners  under  the 
circumstances. 

And  it  is  i)erfectly  plain  that  if  they  had  been  fortunate  enough  to 
have  disposed  of  the  main  subject  of  dispute  at  that  time,  the  question 
about  compensation  for  these  seizures,  which  is  now  in  a  very  indirect 
way  before  you,  would  have  disappeared.  It  would  have  been  the 
proper  acknowledgment,  the  nroper  confirmation  of  a  friendly  agree 
ment  on  an  important  subject,  to  make  such  a  ])ayment,  an<l  to  forego 
any  dispute  on  the  subject.  So  that  the  p.ayment  for  these  vessels, 
under  the  circumstances,  proves,  in  my  judgment,  nothing  at  all. 

General  Foster  i)uts  into  my  haiuls  a  summary  of  the  report  of  these 
Commissioners.    There  were  nine  vessels  seized. 

Two  were  released  soon  after  they  examined  the  facts;  two  the  Com- 
missioners recommended  should  receive  comi)ensation  for  seizure,  and 
in  five  the  condemnation  was  confirmed;  and  it  is  only  right  to  say  that 
in  respect  of  those  five,  it  was  asserted  by  the  committee  not  that  they 
liad  been  withiiithe  line,  but  that  they  found  that  their  boats  had  crossed 
the  three  mile  line.  1  leave  that  subjecit,  and  I  claim  that  out  of  the  cor- 
respondence which  has  taken  place,  some  of  it  since  we  have  been  sitting 
here  and  all  of  it  while  we  were  on  our  way,  the  ground  that  we  have 
taken  in  respect  to  Russia  is  completely  confirmed,  and  the  grouiul  that 
we  take  here  in  our  own  behalf  is  comi)letely  sustained  by  the  coiuluct 
of  Russia  nm\  the  claims  of  Russia  so  far  as  they  constitute  any  author- 
ity or  precedent  M'orthy  of  consideration. 
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Now  a  word  upon  one  more  of  these  iiistances  of  protection  of  mtviiie 
pvoixM'ty,  which  is  the  last  in  the  soniewliat  \oug  li.st  with  which  I 
weari(Ml  you  yesterday,  and  wliieh  is  afforded  to  whaUis  by  Norway  in 
the  fiords  of  that  country — tliose  broad  arms  of  tiie  sea  that  run  up  into 
the  country.  A  whale,  in  the  classific:»tion  of  Natural  History,  not 
strictly  a  iish,  is  to  all  intents  and  purposes  a  fish.  Its  home  is  in  the 
open  sea.  It  breeds  there — it  is  attached  to  no  shore;  nevertheless,  in 
Norway,  it  appears  that  these  animals  find  their  way  up  to  the  liords 
where  thej'  become  the  basis  of  an  important  husbandry,  industry,  and 
means  of  subsisteiu-e. 

Now  surely  it  would  beimjiossible  to  name  in  the  way  of  illustration, 
any  animal  that  would  be  further  away  from  the  lines  upon  which 
these  rules  of  law  proceed,  than  the  whale.  It  may  be  well  said  that 
the  whale  is  with  the  mackerel,  the  salmon  and  the  cod;  he  belongs  in 
the  sea  always;  he  is  ajipurtenant  to  no  territory;  he  has  no  iDtimuti 
rerertendi;  he  is  brou<i;ht  under  no  confinement  or  restriction;  there  is 
no  time  that  you  can  put  your  hand  ui)on  him  excei)t  as  you  can  ])ut 
your  hand  upon  any  fish  in  the  sea;  and  yet  in  the  statement  that  jSlr. 
Gram  was  kind  enough  to  furnish  tlie  Tribunal  with,  the  grouiul  taken 
by  Norway  is  pointed  out.  Even  that  animal,  under  those  circum- 
stances, is  brought  into  the  category  of  those  to  which  we  claim  the 
sejils  belong;  and  perhay)s  as  it  is  stated  so  much  more  clearly  than  I 
can  state  it,  as  well  as  being  so  much  better  authority  than  any  view  of 
mine  can  be,  1  may  be  excused  for  reading  a  few  words  of  this  statement, 
and  that  will  be  all  1  have  to  say  upon  tliis  point. 

Tlio  peculiarity  of  the  Norwegian  law  <i noted  by  Counsel  for  the  United  Stat(>s, 
consists  in  its  providinj;  for  a  close  season  for  the  wliiiling.  As  to  its  8tii>nlations 
aliont  inner  and  territorial  waters,  such  stipulations  are  simply  ai)j>lii';iti()iib  to  a 
H>ieeial  case  of  tlie  general  principles  laid  down  in  the  Norwegian  htfjislation  eou- 
cerning  the  gulfs  and  the  water.'  washinj;'  the  coasts.  A  glance  on  tlie  niaji  will  bo 
sntlicicnt  to  sJiow  tlie  great  number  of  gulfs  or  liorls,  ami  their  inii)ortanee  for  the 
inhabitants  of  Norway.  .Some  of  these  iiords  have  a  considerable  (h'\eloj)nient, 
stret<'hing  themselves  far  into  the  country  and  being  at  their  month  very  wide. 
Nevertheless  they  have  lieeii  from  time  immemorial  considered  as  inner  waters,  and 
this  prinei])le  has  always  been  maintained,  even  as  against  foreign  subjects. 

More  than  twenty  years  ago,  a  foreign  (iovernment  once  compbiineil  that  a  vessel 
of  their  nationality  had  been  ])revented  from  iisiiing  in  one  of  tin;  largest  liords  of 
Norway,  in  the  northern  [lart  of  the  country.  The  tishing  carried  on  in  that  neigh- 
bourhoiid  during  the  tirst  four  months  of  every  year,  is  of  extraordinary  im])ortMnee 
to  the  country,  some  30,000  pooj>lo  gathering  there  from  South  and  Nortii,  in  oicUt  to 
earn  their  living.  A  C-overnment  inspection  contnds  the  lishing  going  on  in  the 
waters  of  tlie  liord,  sheltered  by  a  runme  of  islands  against  the  violence  of  t!ie  se;i. 
The  apjiearance  in  these  waters  of  a  foreign  vessel  pretending  to  take  its  share  of 
the  lishing, — 

(not  to  destroy  the  fishing  for  ever — ) 

w;\s  an  niilieard  of  occurrenee.  and  in  the  ensuing  diplomat ie  eorres]ionilen((>  tlio 
exclusive  right  of  Norwegian  snlijects  1o  tiiis  industry  was  eiiergelieaily  insisted 
u])oTi  as  founded  in  immemoriiil  (iractiee. 

I!(|sities  Norway  and  Sweden  have  never  recognized  the  three  miles  limit  as  the 
coiitines  of  their  territorial  waters.  They  have  neitlier  concluded  nor  acceded  to 
any  treaty  consecrating  that  rule.  Hy  tlieir  municipal  hiws  tin*  limit  lias  generally 
been  tixed  at  one  geographical  mile,  or  oue-lifteenth  part  of  a  degree  of  latitude,  or 
ibur  inarine  miles;  no  narrower  limit  having  ever  been  adojitcd.  In  fact,  in  regard 
to  this  question  of  the  tishing  rights,  so  imiiortant  to  both  of  the  United  Idngdoms, 
the  siiid  limits  have  in  many  instances  been  foimd  to  bo  even  too  narrow.  As  to  this 
question  and  others  therewith  connected,  I  beg  to  refer  to  the  communieatioiis  jire- 
sented  by  the  Norwegian  and  Swedish  members  in  tlie  sit  tings  in  the  Inxtihit  dv  l)n>it 
International  in  18!)1  and  1802.  I  wish  also  to  refer,  concerning  the  subject  which  1 
have  now  very  lirietly  treated,  to  the  proceedings  of  the  Conference  of  Hague,  in 
1877  (Martens.  Koiivcau  reciieil  gi'nfvat,  II"  s<5rie  volume  IX),  containing  the  reasons 
why  Sweden  and  Norway  have  not  adhered  to  the  Treaty  of  Hague, 
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Not  a  word  could  be  added  to  that.  Put  in  the  phico  of  the  whale, 
which,  as  I  have  said,  in  no  way  attaches  itself  to  or  becomes  ai)purte- 
luint  to  any  particular  property — tlie  seals,  if  they  found  in  the  fiords 
of  Norway  precisely  the  home  that  they  And  in  the  Pribilof  Islands  and 
there  became  the  basis  of  the  same  important  industry  as  the  whales 
aje,  I  should  like  to  know  what  would  be  the  course  of  the  Government 
of  Norway?    What  ought  it  to  be — what  would  it  be,  beyond  question ? 

Would  not  that  case  be  a  great  deal  stronger  than  the  one  we  are 
concerned  with  ? 

Mr.  Guam. — I  beg  only  to  observe  that  that  fishery  which  t  have 
been  stating  there,  which  gave  use  to  Diplomatic  Corresjtondence  is 
Cod  fish — not  whales. 

Mr.  Phelps. — I  beg  your  pardon,  Sir,  1  did  not  understand  it  cor- 
rectly. 

Sir  Charles  Russell. — It  applies  to  all  fishing  1  understand. 

Mr,  Gram. — It  applies  to  all  fishing;  but  that  insta'ice  which  I 
quoted,  which  was  mentioned  iu  the  Dii)lomatic  Correspondence,  was 
Cod  lisliing. 

J\Ir.  Phelps. — That  is  a  fact  whi<ih  1  did  not  understand.  I  had  not 
read  that,  i>erhaps,  as  attentively  as  I  should;  and  indeed,  being  so 
ignorant  of  the  surroundings,  I  might  readily  fall  into  an  error  of  that 
kind.  Tiiat  fact  strengtliens  M'hat  I  was  saying — it  carries  the  priu- 
ci]de  further  than  if  it  had  been  limited,  as  I  supposed,  from  reading  the 
uiemoranduui  of  Mr.  (ham,  it  was  limited,  namely,  to  the  case  of  whales. 

Lord  Hannen. — As  I  understand,  it  is  based  on  this  view,  that  those 
fiords  are  territorial  waters. 

Sir  Charles  Hi  ssell. — Quite.  That  is  the  real  point— just  as  the 
large  bays  in  America  are  claimed. 

Senator  Morgan. — There  are  no  territorial  waters  four  miles  out, 
are  there? 

Mr.  PHELrs.— What  la  the  authority  for  that? 

Sir  Charles  Uussell. — The  statement. 

Q'he  President. — That  may  be  a  case  for  discussion  between  nations. 
It  is  the  assertion  of  the  Norwegian  Government. 

]\rr.  Phelps.— That  is  exactly  what  it  is. 

Lord  Hannen. — 1  only  meant  to  point  out  they  did  not  base  it  upon 
an  industry,  but  they  say  that  it  is  within  their  territorial  waters. 

Mr.  Phelps. — With  great  submission.  My  Lord,  I  respectfully  insist 
that  it  is  exactly  the  industry  upon  which  they  base  it.  Tliat  is  all 
there  is  of  it.  What  Mr.  Gram  says  is,  that  they  have  never  adopted 
the  three  mile  limit.  He  says  some  of  these  fiord  >,  as  the  map 
shows,  are  very  wide.  I  do  not  find  anything  in  this  memorandum,  or 
in  the  statute,  or  anywhere  else,  and  1  have  been  commended  to  noth- 
ing by  my  friend's  argunu^nt,  to  indicate  that  they  sliould  maintain 
that,  or  would  undertake  to  maintain  it  u])on  the  nune  territorial  limit 
which  the  world  generally  has  adopted  of  three  miles  wide.  It  is 
because  those  fisheries  are  made  the  subject,  as  is  said  here,  of  a  great 
and  valuable  industry,  that  they  decline  to  discuss  the  (iuesti(m  whether 
they  are  exactly  within,  or  exactly  without,  a  limit  which  is  not  for 
Norway  alone  to  fix.  It  is  not  in  the  power  ol  any  one  country  to  fix, 
in  the  face  of  the  world,  what  the  territorial  limit  nuist  be — that  must 
come  by  the  consent  of  nations.  If  Norway  was  to  undertake  to  assert, 
or  any  other  country,  that  the  limit  should  be  50  miles,  that  would  not 
make  it  so.  No  other  seafaring  nation  would  be  bound  by  that,  if  that 
were  all.  Nor  have  they  undertaken  so  far  to  put  forth  any  assertion 
in  respect  to  it.     Without  discussing  bow  wide  the  fiord  is,  without  dis- 
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cussing  liow  wide  the  territorial  line  may  be,  which  is  lulopted  by  the 
conseut  of  nations,  and  \vhi<!li,  as  Mr.  (Irani  says,  Js'orway  has  never 
estopped  itself  by  ajjreeing  to,  whatever  that  may  be,  they  will  notper- 
mit  foreign  vessels  to  come  there  and  destroy  the  indii.stry  on  which 
their  peo]>lo  depend. 

The  President.— Bnt,  Mr.  rhelj)S,  wliether  the  assertion  is  founded 
on  the  principle  of  extension  of  territorial  waters — whether  it  is 
founded  on  the  defence  of  a  national  industry — do  not  yon  think  that 
concurrence  with  the  views  from  other  nations  is  e(]Uiilly  necessary? 

Mr.  Phelps. — I  do,  and  that  is  tlie  very  strength  of  the  position  that 
I  have  been  attemi)ting  to  maintain.  Your  question,  Sir,  anticipates 
the  remark  with  which  1  was  going  to  take  leave  of  this  bianch  of  the 
case,  ui>on  which  I  hope  it  will  not  be  thought  1  have  taken  more  time 
than  is  necessary,  although  I  fear  1  have.  What  do  we  claim  from  it 
all — froa>  everyone  of  tliese  cases  wiiere  in  so  many  nations,  in  so  many 
waters,  vso  many  kinds  of  marine,  or  semi-maiiiie,  or  submarine  i)rop- 
erty  (tlie  foundati(m  of  industry'  and  husbandry),  liave  been  success- 
fully protected,  and  are  protected  to  this  day — what  is  it  that  we  claim 
from  that?  We  claim  that  it  shows  that  in  every  such  case  it  has  been 
necessary  for  the  luition  to  assert,  and  the  nation  lias  asserted,  a  prop- 
erty interest,  well  described  by  Mr.  .John  Quincy  Adams  as  an  interest 
that  may,  perhaps,  be  an  t//crt>7)oiT«/ interest.  The  term  "property"  is 
large.  It  is  indefinite:  it  is  broad.  Nations  have  been  compelled  to 
assert,  and  in  every  case  they  have  asserted,  such  a  proi)erty  interest  in 
an  industry  founded  upon  these  aninuils  as  entitles  them  to  protect  it 
from  destruction;  and  in  every  case  the  wliole  world  has  so  far 
acquiesced  and  assented  to  that  assertion,  whethei'  it  has  had  the  neces- 
sity to  make  similar  assertions  for  itself  or  not.  So  comi)letely  that  the 
exhaustive  diligence  with  which  this  case  has  been  prepared  has  not 
shown  you  one  instance  of  any  claim  to  the  contrary,  except  the  solitary 
one  (if  it  conies  up  to  that),  which  Mr.  (iram  refeired  to,  when,  to  the 
suiprise  of  his  people  and  his  Government,  a  foreign  vessel  made  its 
api)earance,  ancl  proposed  to  take  i)art  in  their  lislieries,  in  violation 
of  the  regulations  which  are  there  established.  There  is  not  another 
iustance  in  the  whole  length  and  breadth  of  this  case. 

There  is  not  another  instance,  either,  where  a  nation  having  this  i>rop- 
erty  has  failed  to  assert  it,  or  where  any  other  nation,  or  individual  of 
any  other  nation,  has  openly  ventured,  dared,  or  pro])Osed  to  infringe 
it — not  one.  Of  those  few  instances,  ])rincipally  of  the  seals  in  the 
southern  hemisphere,  where  a  nation  regardless  of  its  interest,  perhaps 
at  a  day  when  the  interest  was  not  so  valuable — has  omitted  in  resjjcct 
to  the  seals  to  make  that  assertion  which  would  have  been  resj»ecte(l  as 
it  always  is  if  it  had  been  made — what  is  the  consequence?  The  animal 
has  perished  oil'  the  territory  where  it  behmgs.  Therefore  these  three 
postulates  may  be  drawn,  without  any  contradiction,  from  this  long 
series  of  cases:  lirst  that  the  property  interest  is  always  asserted  where 
it  exists;  secondly,  that  it  is  always  respected  where  it  is  asserted; 
thirdly,  that  in  a  few  instances  where  it  has  been  omitted,  not  from  fear 
of  the  right  of  asserting  it,  but  from  neglect,  perhai)s  from  the  com- 
parative unimportance  of  the  industry — the  consequence  has  been  that 
it  has  gone;  and  if  it  ha<l  not  been  for  the  statutes  I  have  referred  to, 
there  would  not  at  this  day  have  been  a  pearl  oyster  bed,  nor  a  coral 
bed,  nor  a  seal,  on  the  face  of  the  earth.  And  then  the  Herring  Fish- 
eries— even  those  pure  fisheries  of  the  open  sea  that  1  do  not  jiretend 
come  within  the  purview  of  this  ]nincii>le,  excejit  in  a  very  wide  view 
of  it  unnecessary  for  us  to  take  hcic — even  there  it  is  questionable 
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wlietlior  till',  places  that  know  tliom  now  wliorc  tlicy  form  so  important 
a  i)art  of  the  existence  and  the  industry  of  the  ])eo])le,  would  know 
thi'Mi  at  all.  I  do  not  mean  to  say  that  those  fish  would  have  been 
exterminated  from  the  earth,  because  all  seas  are  their  home.  They  (!an 
go  elsewiiere.  They  need  no  particular  shoal.  J  do  not  say  the  lien  ing 
and  the  c-od  would  havedisai)peared  from  the  ea  th,  but  tliey  would  have 
disai)peared  from  those  shores  where  they  constitute  the  commercial 
interest,  the  industry,  the  means  of  subsistence.  j\nd  I  say,  there- 
fore as  the  coiu^lusionof  this,  that  when  it  is  adjudged,  if  it  is  ever 
adjudged — that  the  fur-seal — more  valuable  than  any  one  of  lliesc  pro- 
ducts, more  closely  attached  to  the  soil  where  it  propagates  and  belongs, 
ten  times  over, — is  to  be  excluded  from  protection,  and  that  the  right  of 
extermination  is  in  any  individual  man  who  chooses  to  go  there  and 
perpetrate  it,  you  have  then  placed  this  animal,  which  should  be  the 
very  first  to  come  within  the  purview  of  these  principles,  upon  a  footing 
u])on  which  no  similar  animal,  no  similar  i)r()(lu<t  stands  or  ever  has 
stood,  and  you  doom  him  to  immediate  tlestruction.  We  may  talk 
about  Kegulations — which  as  a  substitute  for  a  dispute,  as  a  means  by 
which  nations  could  bury  the  dispute,  and  come  together  and  agn^e 
by  convention  upon  what  would  have  been  the  right  of  either  to  have 
enforced  as  against  the  other,  if  it  thought  proper, — that  has  its  merits 
when  it  comes  about  in  that  way;  but  as  the  substitute  for  that  right 
whi(!h  alone  has  ever  been  suflBcient  to  protect  any  such  pro])erty,  it  is 
a  mere  rope  of  sand;  and  nothing  that  I  could  say  \v(mld  demonst  .  3 
that  so  completely  as  the  arguments  of  my  friends  on  the  other  side, 
who  day  after  day  have  been  addressing  you  and  urging  that  under 
the  guise  of  liegulations  you  should  adopt  a  series  of  measures  that 
would  defeat  the  very  end  which,  theoretically,  they  are  intended  to 
subserve,  which  would  jn'omote  the  very  business  we  are  endeavoring 
to  restrict — pointing  out  in  every  step  of  their  argument,  the  embar- 
rassments, the  difliculties,  the  vexations  and  uncertainties  that  would 
attend  any  elfort  to  enforce  any  sort  of  a  Code  which  the  learning  and 
skill  of  the  ablest  men  in  the  world  would  be  able  to  prescribe. 

Now  a  few  words  on  the  question  of  law — on  a  question  of  law  that 
like  so  many  questions  of  law  in  this  case,  is,  in  my  humble  judgment, 
quite  likely  to  be  mistaken,  if  considered  outside  the  necessities  of  the 
case. — Upon  what  tlunny  do  statutes  of  the  sort  we  have  been  perusing 
ever  since  yesterday  nKuning  take  effect?  Says  my  friend:  A  statute 
has  no  o])eration  outside  of  the  jurisdiction  of  the  countrj^  that  enacts  it. 

Tiiat  is  very  true.  That  is  a  mere  axiom  in  the  law.  How  then  do 
the  statutes  protect  these  seals?  They  protect  them  upon  either  of 
two  theories,  either  of  which  is  satisfactory — both  of  which  are  abun- 
dantly supi)orted  by  authority.  They  go  sometimes  u])on  one  ground; 
sometimes  upon  another.  It  is  immaterial  upon  Avhieh  ground  tiiey 
stand,  as  long  as  they  do  stand.  A  statute — a  niunicii)al  statute — 
wliicli  has  elfect  of  course  only  within  the  jurisdiction  of  the  territory, 
and  upon  nationals  outside  the  jurisdiction — how  does  that  operate? 
In  the  tirst  jdace,  what  is  the  jurisdiction?  To  begin  with,  the  juris- 
liction  of  a  nation  is  to  the  water  line — that  is  plain  enough.  Then 
it  has  come  to  be  understood  and  considered  that  it  extends  a  cer- 

in  distance  into  the  open  sea — the  "high  sea",  for  certain  purposes 
O'ily.  The  general  jurisdiction  of  a  luition  through  its  statutory  enact- 
ments does  not  extend  an  inch  beyond  the  water  line — low  water  mark. 
It  cannot  forbid,  for  instance,  any  vessel  to  sail  up  as  near  the  shore  as 
it  can,  assuming  that  it  does  no  harm.  It  cannot  exclude  vessels  from 
couung  within  three  miles  that  is  perfectly  certain  and  agreed  upon 
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evorywliprp.  To  oxolude  thnm  you  must  couuoct  tlioir  prcspuop  witli 
some  nii.scliief,  some  liiirni.  some  diuigor;  tlie  juri.sdiction  for  tlie  tliire 
miles,  or  the  eannon  shot,  or  whatever  iudehiiite  distance  it  may  be.  i.s 
not  a  fjeueral  jurisdiction,  it  is  a  jurisdiction  for  all  necessary  ])uri>oses, 
leiiviiigto  theiiation  a  veryliberal  discretion  in  determining?  what  "neces- 
sary ]iiri)oses"  are, — and  nothing  else.  Thus,  the  jurisdiction  of  a 
nation  outside  of  the  water  line  it  will  be  perceived  is  a  special  jnris- 
diction.  Inside  of  its  territory  it  may  pass  any  law  it  ])leases;  beyond 
the  water  line  it  has  a  juiisdiction  up  to  a  certain  extent  for  certain 
proper  pur])oses — revenue,  quarantine,  ])ilotn,<ie,  everything  that  a 
reason  can  be  given  for;  and  an  exdnsive  ri<;ht.  unquestionably,  of 
tishing  and  hunting  and  to  the  products  of  the  sea. 

Then,  does  this  special  jurisdiction  terminate  on  the  three  mile  line?  I 
shall  have  occasion  to  point  out,  upon  the  very  highest  and  most  lecent 
authority,  how  utterly  vajiue  ami  uncertain  this  idea  of  a  three  mile 
line  is.  But  call  it  thrc c  :riiles  for  the  purpose  of  my  i)resent  discus- 
sion, and  assume  that  the  whole  world  have  agreed  to  call  it  just  three 
miles — uomo^e — no  less, — does  the  right  sto])tliere?  How  comes  it  there 
at  all  beyond  the  shore  line? — IJecause  it  is  found  necessary,  by  uni- 
versal agreement,  that  nations,  for  their  own  ])rotection,  should  have 
that  much ;  and  therefore  it  has  become  settled  by  the  usage  of  nations 
that  they  shall  have  it;  in  other  words  that  they  shall  add  three  miles 
of  the  high  sea  to  their  territory  for  certain  purposes  only.  ])oes  it 
stop  at  this  limit  of  three  miles?  It  does  not  sto])  there  if  there  is  a 
just  necessity  in  particular  cases  for  extending  it  further;  and  I  shall 
cite  authorities  to  show  that  while  beyond  the  three  mile  line  the  juris- 
diction becomes  still  more  special  than  it  was  inside,  and  is  still  more 
restricted,  nevertheless,  when  it  comes  to  pass  that  the  three  mile  limit 
is  not  enough  to  answer  the  purposes  for  which  it  is  accorded,  but  that 
for  special  occasions,  perhaps  reveiuie,  perhaps  quarantine,  ])erhaps 
lighthouses,  perhaps  anything  that  is  really  necessary,  the  jurisdielion 
of  that  nation — I  mean  the  special  jurisdiction — the  jurisdiction  over 
waters,  on  the  sea,  goes  farther  still  in  the  adjacent  water.s — goes  as 
ftir  as  may  be  necessary.  It  has  been  extended  to  twelve  miles  and  to 
various  distances.  And  that  while  national  jurisdiction  is  not  comi)1ete 
within  the  three  mile  line  because  it  only  extends  to  proper  subjects 
and  proper  cases,  then  when  the  real  necessity  of  the  case  extends  fur- 
ther, the  jurisdiction  of  the  nation  goes  with  the  necessity;  in  other 
words  that  the  limit  of  the  jurisdiction  of  a  maritime  nation  upon  the 
high  sea  is  the  limit  of  the  actual  necessity  of  the  protection  of  its 
interests. 

That  is  the  proposition.  It  is  not  a  geographical  limit — it  never  was; 
it  never  can  be — it  is  a  limit  of  propriety — a  limit  of  reasonable  neces- 
sity. Of  course  as  I  said  before  on  this  subject  of  self  defence,  the 
nation  that  undertakes  to  as.sert  that,  must  be  prepared  to  justify  it.  I 
do  not  at  all  say  that  because  a  nation  chooses  to  assert  that  a  six  mile 
limit  or  a  ten  utile  limit,  for  certain  purposes,  are  essential  to  its  pro- 
tection, that  it  is  thereupon  entitled  to  po.ssess  itself  of  that  limit.  It 
asserts  it,  and  the  judgment  of  the  world  is  the  tribuiuil.  Wlien  a 
nation  in  the  exi'rcise  of  its  governmental  power  makes  such  an  asser- 
tion as  that,  it  brings  its  case  before  the  tribunal  of  the  world,  and 
there  it  will  be  decided  one  way  or  the  other.  It  will  be  determined 
by  the  repudiation  of  nations, — the  refusal  of  nations,  the  dissent  of 
nations  from  such  a  proposition  and  the  refusal  to  respect  it,  and  then 
it  perishes.  It  is  a  mere  assertion  that  is  found  in  the  judgment  of 
mankind  to  be  an  unwarranted  assertion,  and  it  falls  to  the  ground. 
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On  the  otlier  liaiid,  wlicn  it  is  rcpii  by  tlie  civilized  world  tliat  tliis 
oxtciisioii  ill  n  paiticnlar  case  i.s  proixM',  is  rifjlit,  is  lUMM'ssjiry,  works 
IK)  liariii  or  iiijiistice  to  anyl)ody,  do»'s  give  the  nation  its  Just  and 
n«H'ossary  protection — then  it  is  atlirnied,  and,  by  the  aeciuiescenee  of 
mankind  it  comes  to  be  established  as  law — it  comes  to  be  established 
precisely  as  what  is  called  the  "three  mile  limit"  has  eom«\  to  be  estab- 
lished, and  it  derives,  undoubtedly,  additional  tbn^e  from  the  nundier  of 
cases  in  wliicdi  it  is  embodied  in  treaties,  whieli,  while  they  do  not 
make  law  for  any  but  the  parties  to  the  treaties,  nevertheless  shew  the 
reeofiuition  of  the  i>roprietie8,  the  justice,  of  certain  i)ro])ositions  by  the 
nations  of  the  world. 

If  it  is  convenient  to  yon.  Sir,  to  adjourn  now,  it  would  be  agreeable 
to  nte. 

The  President. — Certainly. 

[The  Tribunal  then  adjourned  for  a  short  time.] 

Mr.  PiiKLVS. — I  had  stated,  Sir,  before  the  adjonrnment  this  morn- 
ing, one  of  the  theories  upon  which,  as  it  a]»])ears  to  me,  both  upon 
princi])le  and  authority,  the  ellicacy  of  numicipal  statutes  or  regula- 
tions adopted  for  the  preservation  and  ])rotection  of  marine  or  semi, 
marine  products  ai)iMirtenant  to  the  shore  beyond  the  ordinary  territorial 
line  may  depend.  That  is  to  say,  that  the  questioii  involves  the  enquiry, 
what  is  the  necessary  line  for  sucli  i)uri)ose.  I  ])ostpone  referring  to 
various  authorities  in  support  of  that  view  until  I  have  stated  another 
theory,  equally  a]if>licab]e  and  equally  sui)])orted  by  authority,  because 
the  authorities  1  i)iopose  to  refer  to  belong  so  generally  to  both  these 
propositions,  that  they  can  be  more  advantageously  taken  up  after 
both  have  been  stated. 

Now  a  statute,  as  it  appears  to  us — a  municipal  statute,  which  takes 
effect  within  any  line  of  territoiial  jurisdiction,  say  for  instance,  a  three- 
mile  line  or  a  cannon-shot  line,  or  whatever  line  may  be  prescribed — is 
entbrced  by  judicial  process,  is  law  whether  it  is  necessary  and  proper 
and  just  or  not,  and  does  not  depend  upon  the  executive  authority  of 
the  country  at  all.  That  is  to  say,  in  a  rej)rese'itative  Government, 
where  there  is  a  legislative  power  within  the  territory,  it  is  the  absolute 
and  positive  law.  It  is  the  business  of  the  executive  to  enforce  it,  if 
his  interposition  is  necessary.  It  is  the  duty  of  the  Courts  of  Justice 
to  give  effect  t  >  it,  whenever  the  case  arises.  Outside  of  the  jurisdic- 
tion it  has  the  same  effect  as  far  as  those  subject  to  the  national  juris- 
diction are  concei'ned.  The  ships  of  that  ])ower  on  the  high  sea  are 
still  subject  to  that  inunicijial  law.  Then  when  it  takes  effect,  as  we 
have  seen  these  always  do  take  etfect  somehow  by  the  consent  of  the 
world  outside  of  the  ordinavy  territorial  line,  and  upon  those  who  are 
not  nationals,  or  under  t'nat  jurisdiciion,  they  ma.y  be  said  not  to  take 
eff'ect  as  statutes,  but  as  what  may  be  called  "defensive  regulations". 
The  term  is  not  material.  It  expresses  the  idea  T  am  trying  to  con- 
vey. There  is  no  magic  in  the  term;  there  is  no  authority  in  the  term. 
It  becomes  a  regulation  which  the  executive  of  the  country  may  or 
may  not  enforce  in  its  discretion.  It  is  no  longer  a  statute  which  must 
be  entbrced.  It  is  a  provision  which  may  be  enforced  or  may  not  be 
enforced.  In  order  to  justify  to  otlier  nations  its  e;iforcenu»nt,  the  con- 
ditions unnecessary  to  its  etticacy  within  the  jurisdiction  must  o(!cur — 
first,  that  it  is  necessary,  then  that  it  is  reasonable.  So  that  this  pro- 
vision, or  regulation,  which  takes  effect  as  a  statute  and  by  judicial 
enforcement  within  the  jurisdiction,  becomes  without,  only  the  gnide, 
the  nu'asure  ol"  the  executive  authority  which  the  exec^utive  might 
adopt  if  there  were  no  statute  at  all,  subject  to  a  qualiticatiou  which  I 
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slmll  stiite  in  a  inoiiuMit.  It  ia  a  part  of  the  defence  of  the  tountry 
which  is  in  the  iiands  of  its  Government,  wliich  may  be  legishited  npon 
nndoubtedly,  but  which  whether  lejarishitod  upon  or  not,  must  always 
be  enforced  by  the  executive  department  of  tlie  Government,  which 
has  control  of  the  arm  of  the  national  force.  Because  as  the  writ  does 
not  run  on  the  high  sea  except  as  against  nationals,  and  the  sheriff  of  tlio 
county  or  the  marshal  of  the  district  cannot  go  there  with  his  process, 
when  such  a  regulation  is  enforced  at  all,  it  must  be  enforced  by  the 
executive  power  of  the  Government.  Because  the  right  of  self-defence 
is  declared  to  bo  the  paramount  right.  It  is  not  merely  the  right  of 
an  in<lepcndeut  nation;  it  is  the  paramount  right  to  which  all  others 
give  way. 

It  is  the  ttrst  duty  of  the  executive,  in  the  necessiiry  case  and  by  the 
proper  means,  to  exert  the  arm  of  power  to  i)rotect  the  interest  of  the 
Government;  and  that  duty  would  be  not  the  less  if  the  legishitivo 
Department  of  the  Government  had  failed  to  interpose.  It  wouhl  still 
remain.  On  the  other  hand,  it  is  not  lost  if  the  legislative  Department 
does  interpose.  As  it  is  not  necessary  that  they  should  confer  it,  so  it 
is  impossible  that  they  should  take  it  away.  But  the  pro]>riety  of  a 
statute  in  such  a  case,  the  necessity  of  which  does  exist,  is  in  order  to 
make  the  act  which  is  necessary  likewisie  reasonable.  It  is  not  the 
statute  that  makes  it  necessary;  the  necessity  comes  from  without.  The 
statute  neither  gives  it  nor  takes  it  away;  but  when  as  against  another 
nation  the  act  of  defence  is  exerted,  it  must  not  oidy  be  necessary,  it 
must  be  reasonable,  Keasonable  in  the  manner  of  its  exeicise;  reason- 
able in  the  thing  that  is  done.  Where  the  necessity  of  a  case  will  bo 
answered  by  capturing  a  ship,  for  instance,  and  bringing  it  in,  a  nation 
is  not  to  sink  that  ship  into  the  ocean  with  all  on  board,  to  burn  it,  to 
execute  or  even  to  imprison,  as  has  been  well  enough  said  by  my  learned 
friend  in  reference  to  a  judgment  in  this  case  that  I  shall  have  occasion 
to  allude  to.  The  manner  of  the  self  defence,  even  when  the  necessity 
is  conceded,  must  be  reasonable  in  view  of  the  usage  of  nations  as  far 
as  there  is  a  usage  that  applies, — reasonable  in  its  adaptation  to  the 
necessity,  not  transgressing  the  necessity;  Just  as  in  the  case  of  indi- 
vidual self  defence  where  the  necessity  for  it  arises,  it  must  stop  when 
the  exigency  is  met. 

Now,  one  of  the  incidents  that  must  always  attend,  and  the  least 
reflection  will  show  that  it  is  an  indispensable  refjuisite,  is  that  before 
measures  of  force  are  resorted  to  in  defence  of  a  nation,  reasonable  and 
proper  notice,  or  information  shall  be  given  to  the  world  of  the  objection 
that  exists  to  what  is  being  done,  and  of  the  regulation  or  the  defence 
that  it  is  proposed  to  exert.  VVhy,  it  was  a  part  of  my  learned  friend's 
argument,  in  dealing  with  these  seizures  in  the  Behring  Hea,  "You 
have  seized  these  vessels  without  giving  notice  to  Great  Hritain  that 
you  were  going  to  do  so".  Well,  if  that  had  been  true,  I  mean  by  tliat 
if  the  facts  that  had  taken  place  did  not  amount  to  sutlicient  knowledge, 
there  would  be  great  force  in  my  learned  friend's  suggestion.  This  was 
the  very  i)oint  that,  as  1  have  remarked  this  morning,  was  the  infirmity 
of  the  seizures  that  were  nmde  by  liussia  of  the  Canadian  vessels  for 
sealing.  A  vessel  came  there  with  no  notice  whatever  that  sealing  in 
the  high  sea  was  going  to  be  prohibited,  and  it  had  not  been  prohibited 
elsewhere;  and  the  first  warning  that  the  vessel  had  was  this  seizure. 
Kussia  may  well  say  that  it  was  necessary  to  do  it.  "  W^e  cannot  pre- 
serve this  industry  in  any  other  way  ".  "  Yes,  but  is  it  necessary  that 
you  should  resort  to  the  extreme  measure  of  capture  of  a  vessel  before 
you  had  given  notice  not  to  do  here  as  they  could  do  elsewhere,  and  had 


m 


1" 


126 


ORAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS. 


jjivftii  tliein  a  fair  opportunity  to  withdniw",  as  it  is  prosnmed  tliat  tlioy 
would  withdraw  when  they  found  tliat  thenati(Mi  allt'ctcd  ol»je<;tod  to  it; 
tlien  when  they  declined  to  withdraw  and  persevered  in  face  of  the 
objeotion  and  the  notice,  it  woid«i  be  time  to  go  a  step  further  and 
enforce  your  JJefjnhitions  by  actual  seizure. 

That  is  what  a  statute  does,  and  that  would  bo  the  weakness  of  the 
])osition  of  the  l'resi<lent  of  the  Tnited  States,  if  without  any  act  of 
Conjjress  which  by  its  i>nblicity  gives  notice  to  the  world,  without  any 
proclamation  or  declaration  he  sends  a  vessel  of  the  navy  which  is 
under  his  command  to  seize  a  vessel  and  bring  it  into  Court.  It  may 
be  necessary  that  measures  be  resorted  to  to  sto])  the  depredation  of 
that  vessel,  but  it  is  not  reasonable  that  it  should  be  done  until  notice 
has  been  given  to  the  nation  or  to  the  vessels  of  the  nation,  and  there- 
fore you  see  transpiring  in  this  very  correspondence,  that  whenever  a 
statute  of  that  kind  is  passed,  or  a  i)roclamiition  of  that  kind  is  made, 
the  Government  whose  vessels  are  abroad  and  likely  to  be  affected  by 
it,  immediately  give  notice.  It  becomes  then  the  duty  of  the  nation 
who  linds  that  tliese  acts  are  forbidden,  to  give  notice  to  its  sul)jects, 
and  to  inform  them  that  if  they  go  on  they  go  on  at  their  own  risk; 
uidess  the  nation  prefers  to  take  the  ground  of  insisting  that  such  a 
statute  is  inoperative,  and  that  it  will  not  submit  to  it  and  that  it  will 
justify  and  back  up  its  vessels  in  disregarding  it. 

If  the  nation  chooses  to  take  that  ground,  that  is  one  thing;  but  if  it 
is  not  proper  to  take  that  ground,  if  it  is  even  uncertain  whether  it  will 
justify  itself,  or  whether  as  a  nuitter  of  policy,  even  aside  from  tiie 
question  of  right,  it  will  gi>  that  far,  then  it  gives  notice  to  the  siiips, 
"you  must  beware".  Tiiat  is  the  object  of  the  statute.  Another 
object  that  makes  it  reasonable  is  this: — it  is  not  reasonable  to  ask 
nations  to  refrain  on  the  high  seas  on  the  grounds  that  the  acts  they 
do  there  are  destructive  to  a  national  interest,  when  the  subjects  of  the 
nati<m  that  deinan<ls  it  are  not  required  to  refrain,  though  their  action 
would  be  just  as  mischievous.  No  nation  could  justify  that.  When 
the  objection  of  the  nation  is  the  killing  of  these  animals,  at  such  times, 
in  such  places,  and  in  such  manner  as  is  destructive,  and,  we  insist,  as 
a  matter  of  national  defence,  that  the  subjects  of  other  nations  shall  not 
do  it,  we  cannot  justify  that  proposition  if  we  permit  our  own  citizens 
to  go  out  and  wreak  the  very  destruction  which  they  object  to  in  other 
people.  Therefore,  as  the  lirst  step  in  the  reasonableness  of  such  a 
proi)osition  or  regulation  as  that,  you  must  show  that  we  have  pro- 
hibited it  to  our  own  citizens.  That  we  have  made  it  a  crime  wherever 
our  writ  runs;  wherever  the  jurisdiction  of  our  Court  reaches. 

The  next  thing  is  that  we  give  notice  to  the  world,  by  these  public 
statutes,  that  we  propose  to  require  other  nations  to  desist  from  doing 
that  which  is  a  destruction  of  our  interests,  and  which  we  have  made 
criminal  as  against  our  own  citizens.  Then  the  foundation  is  laid  for 
saying  that  such  an  act  is,  in  the  tirst  place,  uecessary,  which,  of  course, 
remains  to  be  seen,  and  which  the  nation  takes  the  risk  of.  In  the  first 
])lace  it  is  necessary,  and  in  the  next  place  it  is  made  reasonable  when 
we  have  ref,uired  our  own  citizens  to  abstain,  at  whatever  cost  or  detri- 
ment and  when  we  have  notilied  to  the  world  what  we  propose  to  do. 
That  can  only  be  done  by  a  statute;  I  mean,  the  first  of  those  requisites 
can  only  l/e  done  by  a  statute,  restraining  their  own  citizens  and  their 
own  ships;  and  the  statute,  though  not  the  only  means  of  giving  notice 
to  the  world,  is,  perhaps,  the  best  means.  Then,  suppose  that  Congress 
or  Parliament,  perceiving  the  necessity  of  such  restriction,  passes  such 
statutes,  it  still  remains  for  the  executive  of  the  couutry  to  enforce  them, 
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outside  tlie  jurisdiction,  because  they  can  be  enforced  in  no  other  way. 
If  lie  (lecliiu's  to  send  tlie  ship,  or  the  cruisei',  or  the  armed  Ibrce,  then 
it  is  not  enforced;  but  if  he  sends  it,  then  it  is  enforccil;  and  then  the 
(jucstion  arises  between  tliat  nation  and  tlie  other  that  is  atl'erte<l,  "  la 
this  a  necessary  thinj;  to  do  in  protection  of  your  interest?  Is  it  a 
reasoiiiiltUi  thiii}^  to  do?''  Tiie  reguhition  then  bec(tnies,  in  the  first 
pla(  e,  tlirou;;li  tlie  statute,  obligatory  ui)on  the  citizens.  It  becomes 
in  the  second  jdace  notice  to  the  world.  It  becomes,  in  the  third  place, 
the  jiiiiiieand  tiie  measure  ibr  the  action  of  the  executive,  not  necessarily 
to  control  it,  because  he  must  act  upon  his  own  discretion ;  but  the  yuide 
and  the  measure  liiat  is  sufjj^ested  to  him,  which  is  aiuilogous  to  what 
is  enforced  a;;ainst  his  own  people. 

Now,  I  liave  dwelt  lonpfer  than  I  intended  upon  a  distinction  that 
is  without  a  substantial  ditference,  a  distinction  tluit  is  technical,  that  is 
tlicoretii  al,  as  to  the  i)recise  le{;al  ground  upon  which  this  exercise  of  the 
rifiht  of  dereiice  stands.  It  may  be  stipported  and  it  is  supported  by  the 
nu»st  1  espcctable  authority,  upon  either  of  these  two  theories, — either  in 
the  pro])er  case,  in  the  necessary  case,  that  the  jurisdiction  of  the  Gov- 
ernment itself  .^ocs  far  enough,  or  that,  if  you  terminate  the  jurisdic- 
tion at  an  arliitrary  line,  then  the  power  of  the  (lovernment  in  the 
exercise  of  selfilcfcuce,  as  suggested  and  guided  and  directed  by  the 
provisions  of  tiic  statute,  is  made  reasonable,  is  notified  to  the  world, 
and  is  entbiccd  in  that  way. 

Now,  still  a  little  further  on  this  subject  of  national  self-defence  in 
respect  to  its  theory.  What  is  the  right  aiul  the  limit  of  national  self- 
defence?  As  I  have  said  before,  it  is  the  tirst  of  all  national  rights;  it 
is  the  most  important  of  all, — it  uniy  be  the  most  necessary  of  all.  It 
goes,  or  it  may  go,  to  the  existence  of  the  nation;  it  may  stop  much 
short  of  that. 

Tcrhaps  you  will  pardon  me  for  reading  some  extracts.  1  read  first 
from  Vattel : 

Since,  ttieii,  a  nation  is  obliged  to  jircserve  itself,  it  has  aright  to  everything 
neicssary  tor  its  i>rt'serv!ition,  for  the  law  of  nature  gives  us  a  right  to  everything 
witiioiit  which  \v(!  cfui  not  I'ullill  our  obligations. 

A  nation  or  statt!  lias  a  right  to  everything  that  can  help  to  ward  oft' imminent 
danger  and  to  keep  at  a  distance  whatever  is  »:apablo  of  causing  its  ruin,  and  that 
from  the  very  same  rea.sons  that  establish  its  right  to  things  necessary  to  its  pres- 
ervation. 

Says  Mr.  Twiss,  part  I,  section  12,  of  his  book  on  International  Law: 

The  riiiht  of  sdf-ile fence  is,  accordingly,  a  primary  right  of  nations,  and  it  may 
be  cxcrcistMl,  either  l)y  way  of  resistance  in  an  immediate  assault  or  by  way  of  ()rc- 
caution  against  tlireatoned  aggression,  The  indefeasible  right  of  every  nation  to 
provide  for  its  own  defcuee  is  classed  by  Vattel  among  its  perfect  rights. 

And  Phillimore,  International  Law,  chapter  10,  sections  111  and  112 
says : 

Tlie  riijlitnf  self-preservation  is  the  lirst  law  of  nations,  as  it  is  of  individuals.  For 
inteinaliniial  law  considers  the  right  of  self-preservation  as  prior  and  parainouut  to 
that  of  territorial  inviolability. 

And  says  .Mr.  Hall  in  his  Treatise  on  International  Law. 

In  the  last  resort  almost  the  whole  of  the  duties  of  states  an;  subordinated  to  the 
right  of  self-protection.  Where  law  affords  inadequate  protection  to  the  individual, 
lie  must  be  |iirniitted,  if  his  existence  is  in  question,  to  protect  himself  by  whatever 
means  may  lie  necessary.  There  are,  however,  circumstances  falling  short  of  occa- 
sions upon  wliicli  existence  is  immediately  in  qnestion,  in  which,  through  a  sort  of 
extension  of  the  idea  of  self-preservation  to  include  self-protection  against  serious 
htirts,  states  are  allowed  to  disregard  certain  of  the  ordinary  rules  of  law,  in  the 
same  manner  as  if  their  existence  were  involved. 

If  a  nation  is  oblinc'd  to  ])restH've  itself,  it  is  no  less  obliged  carefully  to  preserve 
all  its  meni))er8.     Tlie  nation  owes  this  to  itself,  since  the   loss  oven  of  one  of  its 
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iniiinlitM'N  \vc;il<(-iiN  it  mid  in  iiiJiirioiiH  to  ils  prosiMviition.  It  owch  this  iilso  to  tlio 
iiicinlieiH  ill  |iiii  liciiliir,  in  )'(iiiH)M|iu)ti('(i  of  tlio  very  ai't  of  ansiiciution ;  for  iIiohc  wIio 
c(iiii)M)NK  II  hilt  ion  Mid  miilttil  for  tliiMr  defence  and  coniinon  adviiiit:i<jr,  uiid  nonu  can 
JiiHtIv  lie  de|iiived  of  tliin  iiiiioii  and  of  the  advantages  lie  <<\|M'ctH  to  derive  from  it, 
wiiile  lie,  on  liin  nido,  fnltlls  tiio  conditions.  Tiie  liody  of  a  niitioii  cannot,  then, 
abandon  a  provincp,  a  town,  or  even  a  Niiinle  individual  nlio  is  a  jiart  of  it,  iinlnNS 
c(iin|ielli'd  to  il  liy  iiecessiiy,  or  indispciiHalily  oldi;;ed  to  it  l»y  tlie  Mtroii^CNt  rea.soiiM 
foiindeil  on  tiu)  [iiililio  nali-ty. 

It  will  be  seen,  tliorot'on',  tliiit  tlieiiolit  of  self dcloiK^e  is  not  conHiu'd 
to  the.  iiieiodel'ciice  of  the  existence  of  the  ntitidii,  as  fidin  an  enemy  tiiat 
threatens  its  coninn'st  or  its  destnietiou.  It  extends  to  evei-y  interest 
of  the  nation  tliat  is  worth  proleeting,  to  eveiy  individual  of  tlie  nation, 
to  every  part  of  tlie  inition,  and  it  is  a  paranionnt  ri};ht.  VVJiat  is  the 
limit  ami  where  is  tl\e  limit  of  the  plaee  of  its  exercise?  Must  the 
niition  remain  on  its  soil  and  stand  on  the  defensive  niitil  it  is  attacked? 
Nothinjf  is  more  finidiimental,  than  tiiat  the  ri};ht  of  self-defence  may 
be  exerted  wherever  it  is  necessary  to  exert  it,  on  the  hioh  sea,  even 
on  tiie  territory  of  a  friendly  nation.  You  may  even  invade  the  terri- 
tory of  a  nation  with  which  you  are  at  peace,  to  do  an  act  which  the 
Just  defence  of  the  eountry  really  renders  necessary.  So  far  from  theie 
being"  any  objection  to  enforciiio;  this  riglit  upon  the  high  sea,  it  ixr.xy 
be  enfoiced  ujMtn  foreign  tenitory.  Says  Vattel  on  this  subject,  page 
128,  section  289 — and  1  read  from  page  1-48  of  the  Jirgument: 

It  is  not  oasy  to  detoi mine  to  what  distance  the  uatiou  lutiy  extend  its  rights  over 
the  sea  by  wliidi  it  is  snrroiiinled. 

And  Chancellor  Kent  made  the  same  observation  in  different  lan- 
guage. We  have  cited  a  number  of  eases  on  this  point,  and  among 
them  the  case  of  Church  v.  Hubbard,  the  decision  of  the  Supreme  Court 
of  the  United  States  when  Chief  Justice  Marshall  presided  over  it,  and 
which  my  learned  friend  in  his  observations  on  the  case,  thinks  was  not 
only  right,  but  was  so  plaiidy  right,  that  he  eould  liardly  thiidc  it 
necessary  for  the  Chief -histice  to  have  delivered  an  oi)inion  in  support 
of  this  conclusion.  I  iigree  with  him.  Now  what  was  that  ease  exactly? 
Jt  was  a  case  where  a  country  had  undertaken  by  one  of  its  nuiiiicii>al 
regulations  to  prohibit  trade  with  its  colony,  and  the  right  of  a  nation 
to  do  that  has  become  stifliciently  recognized  to  be  entirely  established. 
A  ship  set  out  to  infringe  that  Regulation  by  trading  with  a  port  of 
that  country.  It  was  captured  on  the  high  sea  by  the  nation  whose 
Kegulation  was  about  to  be  infringed.  The  evitlence  was  sufUcient  to 
show  that  the  presence  of  the  vessel  near  the  cupst  did  have  for  its 
object  and  intent,  a  trading  voyage  to  the  pvohU 'ted  port.  It  had 
iniviiiged  the  IJegulation  by  conung  within  the  line,  which  the  Regula- 
tion ])rescribed,  ijiit  which  was  a  line  upon  t'li-  l.igh  sea  twelve  miles 
or  —it  liad  not  infringed  the  territory  of  the  u.ition — it  had  infringed 
the  Regulation  which  took  etlect,  if  it  took  effect  at  all  12  miles  out  at 
sea,  and  the  question  was  whether  the  capture  was  Justified  by  the  law 
of  nations.  The  question  arose  in  such  a  manner  that  it  could  not  l)0 
Justilied  at  all,  except  u])on  established  principles  of  law,  because  the 
question  arose  in  an  action  ui)on  a  policy — an  action  upon  a  contract, 
in  which  the  rights  of  the  parties,  whatever  the  rights  of  the  nation 
may  have  been  thought  to  be,  must  be  determined  by  the  existing  and 
established  la\T. 

The  Chief  .Justice  makes  it  so  clear,  as  he  always  made  every  thing 
clesir  in  regard  to  which  he  spoke  or  wrote — he  made  it  so  ])litin  that 
by  the  established  principles  of  international  law  that  right  of  self 
defence  could  be  exerted  on  the  high  sea,  that  the  vessel  could  be  cap- 
tured and  brought  in  and  condemned,  that  it  never  has  been  questioned 
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from  iliat  time  to  this  by  any  autliority  that  is  piodmod  for  our  con- 
sidi'i'atioii  exc<'i)t  ii  dictum  of  Mr.  Dana,  or  possibly  one  or  two  of  tlieso 
American  .Jurists  1  alhided  to  yesti'rday,  wiio  iiave  been  introduced 
into  publi(!  notice  by  my  learned  friends.  If  any  person  doulits  tliat 
])roposition  1  commend  him  to  a  reading  of  tiic  himinous  Jud;;'ment  of 
Chief  Justice  Marshall  and  his  eminent  associates,  because  it  was  not 
Ids  judjfuu'nt  alone — the  entire  (>'ourt  concurred  in  it. 

That  self-defence,  it  will  be  observed,  was  not  of  the  existence  of  that 
nation.  Nobody  pretended  that  was  in  any  danjjer.  it  was  not  a  rij^lit 
in  time  f  war.  It  was  a  period  of  profound  peace.  It  was  siniply  a 
protection  of  themselves  against  thecomjjaratively  insi;,Miilicant  consc- 
jUencesof  one  ship  trading'  at  onecoloiual  port;  and  involved  iKxpics- 
tion  of  existence,  ami  no  question  of  serious  danger.  Therefore,  there 
cannot  be  supposed  a  case  that  is  more  completely  and  entirely  in  i)oint 
than  this  t-ase,  if  it  is  rij-ht.  As  we  have  pointed  out.  Lord  Chief  Jus- 
tice Cockburn  in  his  JudKuunit,  in  the  leading  (lase  of  the  Queen  v.  Kfi/n. 
speaks  of  this  as  declaring  the  law,  and  recogid/.es  the  ground  upon 
which  Chief  Justice  Marshall  puts  the  case,    lie  says: 

Hitlierto  lo<;isliition,  ho  tarns  it  reliiteH  to  tbreiKiicrs  in  foreign  Hliips  in  tliis  part  of 
theseu,  iiUH  l)eeii  coniined  to  tlio  niainteniiiico  of  iii-utial  rights  and  oi)li;;atii>nH,  tlit< 
prevention  of  broaches  of  the  ruvt-niii!  and  fishery  laws,  an<l,  inwU'r  particiiliir  circum- 
stances, tocasesof  colliHion.  In  tlie  two  (iist,  thelcfjislation  is  alto<;ethi'r  iiTeni)e<tivo 
of  the  three  itiilo  distance,  liwing  founded  on  a  totally  ditl'erent  j)rin('i]tle,  viz  tlie  riulit 
of  the  state  to  tal<fallncce.v;,arv  measures  for  tlie  protection  of  its  territory  and  ri^ilitN, 
and  the  jirevention  of  any  breach  of  its  revenue  laws.  This  princijilo  was  well 
explained  by  Marshall,  C.  J.,  in  the  case  of  Clninh  v.  Jluhbart. 

There  is  the  ditt'erence,  very  clearly  pointed  out  by  the  Lord  Chief 
Justice,  between  the  defensive  regulation  in  its  operation,  and  the  stat- 
ute itself.  The  opinion  of  Chief  Justice  Marshall  is  also  cited  as  stating 
the  law,  by  Chancellor  Kent,  by  Mr.  Wharton,  and  by  Mr.  VVheaton. 
Then  it  was  followed  by  the  case  of  Hudson  v.  Guestier,  in  M'hich  the 
question  was  as  to  the  Jurisdiction  of  the  French  Court,  in  the  matter 
of  a  seizure  at  sesi — whether  it  could  be  made  beyond  the  limits  of  the 
territorial  jurisdiction,  for  breach  of  a  municii)al  regulation.  That  case 
went  up  twice,  and  it  went  upon  a  ditterent  state  of  facts,  that  is,  a  sup- 
l)osed  different  state  of  facts.  It  went  ui>  the  first  time,  and  it  appeared 
that  the  seizure  was  within  the  territorial  limits.  Then,  on  a  new  trial, 
other  proof  showed  that  it  was  outside.  Then  it  came  up  to  the  Supreme 
Court  of  the  United  States  a  second  time,  and  there  it  was  held,  as  was 
held  before  in  the  former  Case,  that  the  seizure  on  the  high  seas,  for 
breach  of  a  nmnicipal  regulation,  was  valid;  that  it  was  an  exertion  of 
the  right  of  self-defence.  Then  a  previous  ease  to  that,  \vhich  was  an 
intermedia<"e  case,  1  believe, after  the  decision  of  Church  v.Ifubhard,  and 
before  the  decision  of  Hudson  v.  Guestier,  was  Eose  v.  Himeli/,  in  which 
under  a  similar  law  a  seizure  had  been  nuide  on  the  high  seas,  but  never 
consummated  by  carrying  the  vessel  into  port.  The  question  was 
whether  that  was  a  justifiable  act  of  self-defence.  The  Court  divided 
on  that  question,  and  the  majority  of  the  judges  held  that  it  was  not 
justifiable  without  carrying  the  vessel  in;  in  other  words  the  vessel 
should  not  be  seized  without  carrying  out  and  continuing  that  seizure 
up  to  the  ])oint  that  would  give  the  parties  a  chance  to  be  heard  on  tlu* 
question  of  whether  the  vessel  was  violating  the  regulations  in  question. 
One  of  the  judges,  Judge  Johnson,  held  that,  notwithstanding  that,  the 
capture  was  legal,  and  he  has  given  an  opinion  which  we  have  taken 
the  pains  to  quote,  and  which  will  be  fou.id  in  the  Appendix  to  the 
Argument,  in  which  he  reasons  out  the  conclusion  that  this  act  of  self 
defence  did  not  depend,  for  its  justification,  upon  bringing  in  the  vessel, 
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but  that  the  seizure  was  vali'l,  The  remainder  of  the  Court  thon,i;ht 
otherwise.  Tliey  did  not  base  it  ujton  the  question  of  the  validity  of 
the  seizure,  but  tlu'y  held  that  the  seizure  was  never  consuniniated  in 
the  way  that  international  law  required;  that  the  ca])tors  had  stopped 
short  of  the  point  wli'cli  was  necessary  to  their  Justitication. 

The  luESiDENT. — That  is  a  rule  of  prize  jurisdiction  of  which  you 
Kjieak. 

Mr,  J'liKLi'S. — Yea,  but  subsequently,  in  the  case  of  Hudson  v.  (jkcs 
tier  to  wiiich  I  have  just  alluded, 

Mr.  Justice  Haulan. — That  is  in  the  0th  Cranch. 

IVIr.  PiiELrs. — Yes,  the  case  of  Church  v.  Hubbard  is  in  the  L'ud  Cranch. 
Iio.se  V.  lliinelyiH  in  the  4th  Crancli,  and  the  linal  Case  of  Jliuison  v. 
(iuestier  is  in  the  (Jth  Cranch.  iS'ow  it  is  said  the  case  of  Hudson  v. 
Ouestier  overrules  tiie  decision  of  Rose  v.  Hioieh/  and  there  is  a  line  m 
the  re])ort  of  the  judgment  of  Chief  Justice  Marsliall,  tliat  says  in  terms 
that  the  case  of  Rose  v.  Himehj  is  over-ruled.  If  so,  then  the  doctrine 
of  Judge  Johnson  (which  goes  further  than  it  is  necessary  for  us  to  go 
here)  becomes  the  law.  I  confess  from  the  reixtrt  of  the  case  I  cannot 
see  in  what  particular  Hxidson  v.  Ouestier  over-rules  Rose  v.  Himehj  but 
that  is  quite  foreign  to  my  ])urpose.  Perhaps  it  overrules  the  dieta. 
If  it  is  not  so,  the  authority  of  the  case  of  Rose  v.  Himely  will  show  that 
the  judges  who  thought  that  seizure  was  not  lawful,  i)ut  it  exclusively 
upon  the  ground  that  it  was  not  consummated  by  carrying  the  vessel 
into  the  Court  of  the  country,  and  Judge  Johnson  alone  thought  it 
valid  without. 

JIudson  V.  Ouestier  only  holds  that  a  seizure  which  is  carried  into 
Court,  as  it  ha])pened  to  be  in  that  case,  is  valid.  But  it  is  quite  imma- 
terial to  our  present  inquiry  whether  the  one  case  over-rules  the  other, 
or  not,  because  both  cases  concede  our  i)oint. 

From  that  time  to  this,  in  no  authority  that  is  brought  forwar<l,  and 
none  that  1  have  ever  seen  or  heard  of,  have  the  doctrines  established 
there  been  questioned.  But  again  and  again,  by  writers  and  judges  of 
the  greatest  eminence,  they  have  been  recognized  and  declared  to  be 
right.  Mr.  Da.:a  alone  who  edited  au  edition  of  Wheatcm's  International 
Law  over-rules  the  autlior  whom  he  edits  on  this  point,  who  had  stat<!d 
this  decision  as  stating  the  law,  and  thinks  that  the  Supremo  Court  of 
the  United  States  was  mistaken.  Now  in  Wheaton,  the  author  whom 
Mr.  Dana  has  edited,  chapter  1st,  part  4,  page  200  of  this  editioti,  which 
is  the  8th — and  this  is  Mr.  Dana's  edition,  by  the  way — it  is  said: 

The  indopondont  societioH  of  men  called  States,  acknowledge  no  common  arbitor 
or  jndjio  exce]>t  such  as  are  constitiitoil  l»y  special  compact.  The  law  by  which  they 
are  }j;()verned,  or  profcs:;  to  bo  <roverncd,  is  deficient  in  those  positive  siiiictions  wiiich 
are  annexed  to  the  iniiiiicipal  code  of  ea(di  distinct  society.  Every  state  has,  there- 
fore, a  riji'ht  to  resort  to  force  as  the  only  means  for  redress  for  injiuies  iiitlictert 
upon  it  by  the  others,  in  the  same  manner  as  individuals  would  be  entitled  to  that 
remedy  were  they  not  subject  to  the  laws  of  civil  society.  Each  State  is  iilso  enti- 
tled to  judge  for  itself  wliat  are  the  nature  and  extent  of  the  injuries  which  will 
justify  such  a  means  of  redress.  Among  the  various  modes  of  terminating  the 
dift'ercncos  between  nations  by  forcible  means  short  of  war  are  the  following, 

giving  several  methods  of  embargo  and  taking  po.'^session  of  things 
and  retaliation  and  reprisal. 
The  second  of  these  is: 

By  taking  forcible  possession  of  the  thing  in  controversy  by  ••icuring  to  yourself 
by  force,  and  refusing  to  the  other  nation  the  enjoymenc  of  the  right  drawn  in 
question. 

Another  is  embargo;  another  is  retaliation,  and  the  fourth  is  reprisal. 

Mr.  Justice  HarlaN. — Are  those  extracts  embodied  in  your  brief 
anywhere? 
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Mr.  Phelps. — No.  I  think  that  this  was  not  noticed  in  the  written 
Ai'fjiunent. 

Mr.  Justice  Harlan. — Tlien  will  you  give  me  the  page? 

Mf.  Phelps. — It  is  part  IV,  chapter  1,  section  liUO,  page  290  likewise, 
of  the  8tli  edition  of  "Dana's  Wheaton". 

Sir  PiCHARi)  WEnsTEii. — In  the  chapter  about  belligoront  rights? 

Mr.  Phelps. — It  is  "International  riglits  of  States  in  their  liostile 
relations".     Section  292,  on  page  292  also,  says : 

Any  of"  these  acts  of  reprisal  or  resort  to  forcible  means  of  redress  lietween  nations 
may  assiiino  the  charafter  of  war  in  case  adequate  satisfaction  is  refused  Ity  the 
od'eudinK  State.  Rc]>risals,  says  Vattel,  are  used  between  nation  aud  nation  in 
order  to  do  themselves  Justice  when  they  cannot  otht'rwise  obtain  ii;.  If  a  nation 
has  taken  ])osscssion  of  what  belonjj's  to  another,  if  it  refuses  to  pay  a  debt,  or  rcjiair 
an  injury,  or  give  adofiuate  satisfaction  ibr  it,  the  latter  nuiy  seize  something  belong- 
ing to  the  former,  and  apply  it  to  its  own  advantage  till  it  obtains  ])ayniont  of  what 
is  due  tog(!ther  with  interest  and  damages,  or  keep  it  us  a  pledge  till  the  offending 
nation  aud  so  forth. 

That  refers  more  particularly  to  a  past  injury  than  the  prevention  of 
a  ]>resent. 

The  case  of  the  Marianna  Flora,  in  the  11th  "Wheaton's  Reports  of 
the  Supreme  Court  of  the  United  States,  in  which  the  o])ini()n  was 
delivered  by  Mr.  Justice  Story,  is  to  the  same  effect  as  the  decisions  I 
have  previously  quotetl,  though  considerably  later  in  the  history  of  the 
Court,  on  the  point  of  the  right  of  self-defence;  and  the  case  will  be 
t'oii.iid  an  instructive  one  as  to  the  extent  to  which  the  sliip  of  a  nation 
may  go  on  the  high  seas  in  the  right  of  self  defence  against  the  armed 
vessel  of  another  nation  with  which  it  is  at  peace.  I  cannot  read  that 
long  opinion;  but  I  venture  to  commend  it  to  the  perusal  of  anyone  to 
whom  it  h,  not  already  familiar.  The  facts  are  that  a  vessel  of  the  I  'nited 
States  Government  was  approached  by  the  vessel  of  another  nation,  a 
PfU'tuguese  armed  ship,  and  approached  so  near  tliat  finally  a  shot  was 
tired,  I  believe  from  the  Portuguese  vessel.  It  was  really  an  offensive 
act  by  the  Portuguese  shi]),  perhaps  not  intended  as  offensive  but  rather 
ill  advised,  and  the  result  of  it  was  that  Captain  Stoclcton,  who  com- 
manded the  American  vessel,  captured  the  vessel  and  brought  her  into 
port.  Tlie  question  came  up  in  a  double  aspect;  first,  whetlier  the  ship 
could  be  held  or  confiscated;  secondly,  if  i.ot,  whether  Cai)tain  Stock- 
ton was  liable  in  damages  for  having  nnule  the  seizure.  It  was  claimed, 
<m  the  one  side,  that  the  vess^'  \vas  ojten  to  condemnation,  that  it  luul 
made  an  assault  upon  an  arme  1  vessel  of  the  United  States,  and  could 
be  condemned  as  a  i)rize.  It  was  claimed,  on  the  other  hand,  that  that 
was  not  so,  and  that  really  the  seizure  was  so  unjustifiable  by  Cai)tiun 
Stockton,  that  he  was  liable  in  damages.  It  was  not  a  naval  vessel  of 
the  Portuguese  Government.    It  was  an  armed  vessel. 

The  Supreme  Court  of  the  United  States  dismissed  both  those  appli- 
cations. Tliey  held,  in  the  first  place,  that  Captain  Stockton  was 
within  the  e-^rciseol  his  right  of  selfdefe-'ceof  the  honour  of  his  Gov- 
ernment. Ke  was  not  p  aced  in  any  danger.  His  vessel  was  the  su])e- 
rior  for*  ■  He  did  not  leipiireto  defend  liimself  or  his  ship,  and,  if  he 
did,  it  was  not  necessary  to  capture  the  other  ship.  But  tiie  Court  put 
it  upon  the  ground  that  an  ollicer  of  the  Nivy  of  the  United  States 
had  a  riglit  to  ])rotect  the  i.jnour  of  his  flag  ogainst  being  assaulted  and 
fired  ui)on,  and  that,  therefore,  under  the  circumstances,  he  was  right 
in  capturing  the  vessel;  and  was  not  responsible  in  damages.  Tliey 
held,  on  the  other  hand,  that  in  view  of  what  the  mistake  really  was 
on  the  part  of  the  foreign  vessel,  u])on  an  exaniiiiation  of  tlie  facts,  not 
us  they  appeared  to  Captain  Hockton,  but  as  they  actually  took  place, 
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tlie  vessel  could  not  be  condemned  and  the  vessel  was  discharged.  It 
is  a  most  instructive  case,  because  the  opinion  of  3Ir.  Justice  Story, 
like  all  liis  opinions,  was  very  able,  and  had  the  concurrence  of  the 
Avhole  Court. 

Th(^  case  of  the  schooner  Betsey  in  Mason's  Reports,  page  354  is  a 
decision  to  the  same  effect  by  Mr.  .Justice  Story  sitting  by  himself  in 
tlie  Circuit  Court  over  which  he  i)resided. 

On  page  148  of  the  American  Argument  is  a  citation  from  the  first 
of  Kent's  Commentaries ;  page  31  : 

And  slates  may  exercise  a  more  qiialitied  jurisdiction  over  the  seas  near  their 
coast  (or  luoro  tlian  the  tliree  (or  iive)  mile  limit  for  fiscal  and  defensive  purposes. 
]{otli  (ircat  Britain  and  the  United  States  have  prohibited  the  trans  shipment  within 
four  leagues  of  their  coast  of  foreign  goods  without  payment  of  duties. 

That  illustrates  wliat  1  was  saying  this  morning  as  to  the  right  of  a 
state  to  extend  its  juris'liction  beyond  the  three  mile  limit.  And  in 
the  notes  you  will  find  several  citations  on  that  point.  Mr.  Twiss  says 
in  his  volume  of  International  Laws: 

Further,  if  the  free  and  common  use  of  a  thing  which  is  incapable  of  being  appro- 
priated were  lilioly  to  be  y)rc judicial  or  dangerous  to  a  nation,  the  care  of  its  own 
safety  would  authorize  it  to  reduce  that  thing  under  its  exfJusive  empire  if  possible, 
in  order  to  restrict  the  use  of  it  on  the  part  of  others  by  snch  precautions  as  pru- 
dence might  dictate. 

That  English  author  has  applied  this  rule  to  the  very  case  that  we 
have  in  hand,  where  the  free  and  conunon  use  of  a  thing  which  is 
incapal)le  of  being  appropriated  was  likely  to  be  prejudicial  or  disas- 
trous to  a  nation. 

Wildman,  on  tiie  same  point  says: 

'I'he  J^ea  within  gunshot  of  the  shore  is  occupied  by  the  occupation  of  the  coast. 
Ueyond  thi.s  limit  nuiritime  states  have  claimed  a  right  of  visitation  and  in<iuiry 
within  tliost!  parts  of  the  occa!i  a<ljoiniug  to  their  shores,  which  the  common  cour- 
tesy of  nations  ha<l  i'or  their  common  convenience  allowed  to  be  considered  as  parts 
of  their  dominions  for  various  domestic  purposes,  and  jiarticularly  for  fiscal  and 
deleimive  regulations  more  innnediately  affecting  their  safety  and  welfare. 

Creasy,  on  Intevnatioual  Law,  renuirks 

states  may  exercise  a  ([ualitied  jurisdiction  over  the  seas  near  their  coasts  for 
more  than  tlie  tliree  (or  live)  miles  limit,  for  fiscal  and  defensiv^e  purposes,  that  is, 
for  the  purpose  of  enforcement  of  their  revenue  laws,  and  in  order  to  prevent  for- 
eign armed  vessels  from  hovering  on  their  coasts  in  a  njeuacing  and  annoying 
manner, 

Halleck  says,  in  his  book  on  International  Law, 

The  three-!nile  belt  is  the  subject  of  territorial  jurisdiction.  Even  beyond  this 
limit  states  may  exercise  a  (luaiitied  jurisdiction  foi  li./jal  an<l  defensive  purposes. 

Then  referring  again  to  the  language  of  Lord  Chief  Justice  Cock- 
burn,  who  quotes  from  Chief  Justice  Marshall's  opinion  in  Church  v. 
Buhlxiid. 

To  this  class  of  enactments  belong  the  acts  imposing  the  penalties  for  the  viola- 
tion of  neutrality  and  the  so-called  "hovering  acts"  and  acts  relating  to  the  customs. 
Thus,  Hie  loriMgn  enlistment  act  (33  and  51  Vic.  C.  !)0,i  which  imjioses  penalties  for 
various  acts  dont?  in  violation  of  neutral  obligations,  some  of  which  are  applicable 
to  forel.iiiiers  as  well  as  to  Hritish  subjects,  is  extended  in  ,S.  2  to  all  the  dominions 
of  Her  .Mi'.jesty,  "including  the  adjacejit  territorial  waters". 

In  the  A])pen(Ux  to  this  argument,  on  i>age  183,  we  have  taken  tiie 
pains  to  bring  together  a  number  of  citations  from  Continental  Courts. 
What  we  have  cited  before  has  been  from  English  or  American  author) 
ties,  either  jiulicial  or  writers  of  distinction.     Says  Azuni: 
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Evpry  nation  ni.ny  appropriat<)  tbinss,  the  umc  of  whicli,  if  h-ft  free  !in<I  ("PuinioM, 
woiikl  be  greatly  to  its  prejudice.  This  is  another  reason  wliy  maritime  powor.H 
may  extend  their  doniaiu  along  the  sea  coast,  as  far  as  it  is  possible,  to  defend 
their  rights. . .     It  is  essential  to  their  security  and  the  welfare  of  their  dominions. 

Then  Plocque,  after  discassiii"^'  the  limits  of  the  territorial  sea,  and 
pointing  out  tlie  great  divergence  of  opinion  that  lias  existed  on  the 
point,  says: 

Moreover,  in  custom-house  matters,  a  nation  can  fix  at  will  the  point  where  its 
territorial  sea  ceases;  the  neighbouring  nations  are  8iii)po8ed  to  l)e  iiciinaintcd  witli 
these  regulations,  and  are  consequently,  obliged  to  conform  thereto.  As  an  example, 
we  will  content  ourselves  with  quoting  the  law  of  (terminal  4th,  year  II,  Art.  7, 
Tit.  2:  '  Captains  and  oHicers  and  other  fnnctionairies  directing  the  cnstom-liouse,  or 
the  commercial  or  naval  service,  may  search  all  vessels  of  less  than  100  tons  burden 
when  lying  at  anchor  or  tacking  witliin  four  leagues  from  the  coast  oT  France, 
eases  of  vis  major  excepted.  If  such  vessels  have  on  board  any  goods  whose  impor- 
tation or  expoftatiou  is  prohibited  in  France,  the  vessels  shall  be  confiscated  as  well 
as  their  cargoes,  and  the  captains  of  the  vessels  shall  be  retiuired  to  pay  a  fine  of 
500  livres '. 

There  is  an  example  of  a  statute  operating  territorially  outside  the 
ordinary  three  miles,  about  three  times  as  far. 
Says  Pradier-Fodere  (Traite  de  Droit  international,  Vol.  II,  sect.  033) : 

Independently  of  treaties,  the  law  of  each  State  can  determine  of  its  own  accord 
a  certain  distance  on  the  sea,  within  which  the  state  can  claim  jurisdicticm,  and 
which  constitutes  the  territorial  sea,  for  it  and  for  those  who  adiiit  the  limitation. 
This  is  especially  for  the  surveillance  and  control  of  revenues. 

And  in  a  note  to  this  passage  he  says: 

It  eftect,  in  the  matter  of  revenue,  a  nation  can  fix  its  own  limits,  notwithstand- 
ing the  termination  of  the  territorial  sea.  Neighboring  nations  are  held  to  roi  ogni/o 
these  rules,  and  in  consequence  are  considered  to  conform  to  them.  <)u  this  point 
the  French  law  of  the  4th  terminal,  year  II,  can  be  cited. 

This  law  fixes  two  myriameters,  or  about  twelve  English  miles  as  the  limit  within 
which  vessels  are  subject  to  inspection  to  prevent  fraud  on  tlic  revenue. 

La  Tour  (De  la  mer  territoriale,  page  230),  si)eakiiig  of  the  exterritorial 
effect  of  the  French  revenue  laws  at  four  leagues  from  the  coast,  thus 
justifies  tL'wUi. 

Is  not  tii:<»;i.->  excessive  limit  to  which  to  extend  the  territorial  sea?  No,  we  assert. 
At  the  I  rePvCit  duy  this  question  will  hardly  bear  discussion,  on  account  of  tin;  long 
range  ,ii  ed!';ion;  and  though  we  should  return  to  the  time  when  that  range  was 
les.i,  >!»'.  Iij'ud  still  undertake  to  justify  this  extension  of  the  enstoni-liouso  radius; 
ani'  fo:  i!iin  i*^  is  suflficicnt  to  invoke  the  reasons  given  in  matters  of  sanitary  jiolice. 
It  (iios  i<(  II  iuvolve  simply  a  reciprocal  concession  of  states,  or  a  tacit  agreement 
between  1    Mn.  bn^  it  is  the  exercise  of  their  respective  riglits.  .  . 

Tlie  Amto  of>  i'.ad  English  practice  allows  tho  seizure,  even  outside  of  the  ordi- 
nary limit  (• .  tiie  territorial  waters,  of  vessels  violating  tho  custom  laws. 

Says  IvI.  Calvo  (Le  droit  international,  sec.  244): 

T:  order  to  decide  the  cjuestion  in  a  manner  at  once  rational  and  practical,  it 
should  not  be  lost  sight  of  at  the  outset  that  tlie  state  has  nu'  over  ttirritorial  sea  a 
right  of  property  but  a  right  of  inspection  and  of  Jurisdiction  in  the  interest  of  its 
own  safety,  or  of  the  protection  of  its  revenue  intei'csts. 

The  nature  of  things  demonstrates  then  tiiat  the  right  extends  u))  to  that  point 
wh-  re  its  existence  justifies  itself,  and  that  it  cea-uss  wlien  tho  u)»pri  hi'uson  of  serious 
•la     '<r,  practical  utility,  and  the  possibility  of  effectively  carrying  on  definite  action 

C!»(»f.-  , 

*■•!)*  ii  le  states  have  an  incontestable  right  however,  for  the  defence  of  their 
resi'V^  N.-  t'Trilories  against  suddtm  attack,  and  for  the  protection  of  tiieir  interests 
of  coriKflcrce  and  of  revenues,  to  e8tal)li8h  an  active  ins])eetionon  their  coast  and  its 
vicinity,  and  to  adopt  all  necessary  measures  for  shutting  off  access  to  their  terri- 
tory to  those  whom  they  may  refuse  to  receive,  where  they  do  not  conform  to  estalt- 
lished  regulations.  It  is  a  natural  couseciuence  of  the  general  ]>rincipli>,  lliat  what- 
ever anyone  shall  have  done  in  behalf  ol  his  self-defence  he  will  be  takow  to  have 
done  rightly. 
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Every  nation  is  thus  free  to  establish  an  inspoetion  iind  a  police  over  its  coasts  as 
it  pleases,  at  least  where  it  has  not  bound  itself  hy  treaties.  It  can,  aeeording  to 
the  ])articular  conditions  of  the  coasts  and  waters,  lis  the  distance  correspondingly. 
A  common  usagi'  has  established  a  cannon  shot  as  the  distance  which  it  is  not  per- 
mitted to  overleap,  excejtt  in  the  exceptional  case,  aline  which  lias  not  alone  received 
the  approval  of  Grotiiis,  iJynlvcrshilk,  (ialiana,  and  Klnber,  but  has  been  coulirmod 
likewise  by  the  laws  and  treaties  of  many  of  the  nations. 

Nevertheless  we  can  maintain  further  with  Vattel  that  the  dominion  of  the  state 
over  the  neighboring  sea  extends  as  far  as  it  is  necessary  to  insure  its  safety,  and  as 
far  as  it  can  make  its  power  respected.  And  we  can  further  regard  with  Rayneval 
the  distance  of  the  horizon  which  can  be  fixed  upon  the  coasts  as  the  extreme  limit 
of  the  measure  of  surveillance.  The  line  of  the  cannon  shot,  whi(  h  is  generally 
regarded  as  of  common  right,  presents  no  invariable  base,  and  the  lino  can  be  lixeil 
bv  the  laws  of  each  state  at  least  in  a  provisional  way.  (Ilellter,  Int.  Law,  Sees. 
74-75.) 

Bluntcchli  says  (Int.  Law,  Book  IV,  sec.  322): 

The  jurisdiction  of  the  neighboring  sea  does  not  extend  ^  inner  than  the  limit 
judged  necessary  by  the  police  and  the  military  authorities 

And  section  'Si'2: 

\Vh<!never  the  crow  of  a  ship  has  co'nmitted  a  crime  upon  land  or  within  water 
included  in  the  territory  of  another  i.e  and  is  pursued  by  judicial  autliorities  of 
such  state,  the  jnirsnit  of  the  vessel  n,   ;  ^ntinued  beyond  the  waters  which  are 

a  part  of  the  territory,  and  even  into  tn-  jea. 

And  in  a  note  he  says: 

This  extension  is  necessary  to  insure  the  euiciency  of  penal  justice.  Tt  ends  with 
the  pursuit. 

Carnazza-Amari,  after  citing  from  M.  Calvo  the  i^assage  quoted  above 
says: 

Nevertheless  states  have  a  right  to  exact  that  their  security  should  no!;  be  jeopard- 
ized by  an  easy  access  of  foreign  vessels  menacing  their  territory;  tiiey  may  see  to 
the  collection  of  duties  indispensable  to  their  existence,  which  are  levied  u))on  the 
national  and  foreign  ])r()duce,  and  which  maritime  contraband  would  doubtless 
lessen  if  it  should  not  be  suppressed.  From  '11  these  points  of  view  it  is  necessary 
to  grant  to  each  nation  the  right  of  inspection  over  the  sea  which  washes  its  coasts, 
within  the  limits  required  for  its  security,  its  trantiuillity,  and  the  protection  of  its 
wealth.  .  .  .  States  are  obliged,  in  the  interest  of  tlieir  defence  ami  their  exist- 
ence, to  subject  to  tlieir  authority  the  sea  bordering  the  coast  as  far  as  they  are  able, 
or  as  far  as  there  is  need  to  maintain  tlieir  dominion  by  force  of  arms.    .    . 

It  is  necessary  to  con(!ede  to  every  nation  a  right  of  surveillance  over  the  bordering 
sea  within  the  limits  which  its  security,  its  tran(|uillity,  and  its  wealth  demand.  .  .  . 
Balde  and  othiir  authorities  place  tlie  line  at  60  miles  from  the  shore.  Gryj>hiander 
and  Paciiinez,  at  100.  Loceiinius,  at  a  point  from  which  a  ship  can  sail  in'two  days. 
Hynkerslieck  maintains  that  the  territorial  sea  extends  as  far  as  the  power  of  artil- 
lery. This  limit  is  regarded  as  the  correct  one,  not  because  it  is  founded  on  force, 
but  because  it  is  the  limit  necessary  for  the  safety  of  the  state. 

One  otlier  case  I  will  cite  npon  this  point,  and  that  is  the  Case  of 
MuncheMcr  v.  Massacliufictts,  in  the  13th  United  States  Supreme  Court 
Koport;  and  the  law  on  this  subject  is  so  well  stated  by  Mr.  Clioate  in 
his  argument,  that  we  have  cited  his  language  as  well  as  the  opinion 
of  the  Court  which  sustained  his  contention.  It  is  page  151  of  the 
i'rgument  and  the  report  is  at  page  240  of  the  139th  Sui>reme  Court 
Iteports. 

Without  these  limits  were  the  "  high  seas",  the  common  property  of  nil  nations. 
Over  these  F.nglaud,  as  OTie  of  the  coinnion  sovereigns  of  tlie  oceiiii,  had  certiiin 
rights  of  jurisdiction  and  dominion  derived  from  and  sanctioned  by  the  agreement 
of  nations  exjiresscd  <»r  ini]died. 

Such  jurisdiction  an<l  dominion  she  had  for  all  purposes  of  self-defence,  and  for  the 
reguliition  of  cioast  tisheries. 

The  exercise  of  such  rights  over  adjacent  waters  would  not  necessarily  be  limited 
to  a  3-mile  belt,  but  would  undoubtedly  be  sanctioned  as  far  as  rciisonably  necessary 
to  secure  the  practical  benelits  of  their  possession.  If  self-defence  or  regulation  of 
tisheries  should  reasoimbly  require  as8nnii)tinn  of  control  to  a  greater  distance  than 
3  miles,  it  would  undoubtedly  be  ncquiesccl  in  by  other  nations. 

The  .Mirine  league  diatauoe  has  acquired  prominence  merely  because  of  its  adoption 
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aB  a  bomulary  in  certain  ap;recnient8  and  treaties,  and  from  its  froqnent  mention  in 
texthooliM,  hut  has  novLT  heun  estahlished  in  hiw  as  a  tixed  l)onndary. 

'Iliose  ri;;hts  belonged  to  England  as  a  member  of  the  family  of  nation!?,  and  did 
not  constitute  her  the  possessor  of  a  proprietary  title  in  any  part  of  the  high  seas 
nor  add  any  portion  of  these  watera  to  her  realm.  l\\  their  nature  they  were  rights 
of  dominion  and  sovereignty  rather  than  of  property. 

Mr.  .Justice  Hlateliford,  in  delivering  the  opinion  of  the  court,  says:  "Wo  think 
it  ninst  be  regarded  a.  established  that,  as  between  nations,  the  minimum  limit  of 
the  territorial  jurisdiction  of  a  nation  over  tide-waters  is  a  nutrine  league  from  its 
coast;  that  bays  wholly  within  its  territory,  not  exceeding  two  marine  leagues  in 
width  at  the  mouth,  are  within  this  limit ;  and  tliat  ineluded  in  this  territorial  juris- 
diction is  the  right  of  control  over  tisheiies,  whether  the  tish  be  migratory,  fiee- 
swimming  fish,  or  free-moving  tish,  or  tish  attached  to  or  embedded  in  the  soil.  The 
ojjcn  sea  within  this  limit  is,  of  course,  subject  to  the  common  right  of  navigation, 
and  all  governments,  for  the  purpose  of  self  protection  in  time  of  war  or  for  the 
prevention  of  fruinls  on  its  revenue,  exercise  an  authority  beyond  these  limits. 

Now,  Sir,  by  these  various  authoiities,  at  the  risk  of  being  te<liou8 
upon  a  ])oint  that,  if  it  had  not  been  controverted  on  the  other  side,  I 
sltould  have  thought  was  elementary,  I  have  endeavored  to  sustain  the 
proposition  I  advanced  in  res])ect  to  the  two  ditterent  theories,  applica- 
ble to  ditterent  cases,  arising  under  the  same  rule,  in  which  the  statutes 
or  regulations,  or  action  without  statutes  or  regulations,  of  a  nation  iu 
its  own  defence  do  take  eflect,  and  are  recognized  by  the  established 
principles  of  international  law  as  eftectual,  outside  of  any  arbitrary 
liiu>,  of  three  mile  distance  or  cannon  shot. 

They  vshow  that,  in  the  flr.st  place,  for  all  purposes  of  self-defence — 
defence  of  revenue,  of  fishery,  of  industries  and  of  everything  that  is 
worth  defence,  the  effect  of  these  statutes  goes  out  beyond  any  arbitrary 
line,  goes  out  as  far  as  is  necessary  in  the  case  where  it  is  necessary. 
We  have  shown  likewise — ami  I  have  not  attcmi)ted  to  sepaiate  them 
because  they  are  not  ea.sily  separable — that  without  any  special  statute, 
wherever  the  protection  of  an  interest,  if  it  is  only  an  interest  of  com- 
merce or  industry,  requires  it,  the  strong  arm  of  the  nation  may  be 
extended,  as  iu  the  cases  in  question  in  these  decisions  in  the  Supreme 
Court,  upon  the  high  seas;  that  a  vessel  may  be  pursued  and  arrested, 
or  may  be  arrpsf^d  when  caught  iu  the  actual  occupation  of  infringing 
one  of  these  regulations. 

Now  a  word  or  two  about  the  three  mile  line  so  often  spoken  of.  It 
is  often  recognized  in  treaties;  it  is  sometimes  referred  to  in  statutes; 
it  has  come  to  pass  that  it  is  quite  generally  recognized,  and  therefore 
Avith  that  class  of  sui)erficial  minds  that  have  occasion,  (or  think  they 
have),  to  talk  about  this  subject,  it  is  regarded  as  an  arbitrary  and  fixed 
distance  which  limits  the  authority  of  a  (iovernment;  that  it  is  an 
annexation  of  three  miles  to  the  territory  witliin  which  a  nation  can  do 
auytiiing,  without  which  it  can  do  nothing.  The  moment  that  point  is 
examined,  and  it  is  examined  with  the  very  highest  ability  and  fairness 
in  the  case  of  The  Queen  v.  Keyn,  2  Exchequer,  not  oidy  by  the  Lord  Chief 
Justice  Cockburn  but  by  all  the  judges  of  Englaiul — 1  think  everyone 
of  them  delivered  an  opinion  in  that  case  and  there  is  no  one  of  tiiese 
oinnions  that  may  not  be  usefully  perused — it  is  shown  that  the  wliole 
idea  of  the  three  mile  Jurisdiction,  instead  of  being  the  limit  of  a  nation's 
power  of  self  defence  is,  itself,  only  an  iucident  of  the  general  power  of 
self  defence. 

Mr.  Justice  Harlan. — .Tustice  Blatchford  used  the  word  "  minimum". 

Mr.  Phelps. — Yes.  The  suggestion  is  as  i)ertinent  as  the  language — 
which  is  very  pertinent.  That  is  given  as  the  distance  which  is  ordi- 
narily necessary.  Up  to  that  point,  no  question  will  be  made  but  that 
the  necessity  of  self  defence  will  extend  to  it,  and  yet  as  I  remarked 
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this  moriiiiig  it  is  but  a  qualified  jurisdiction  within  tlie  three  miles, 
because  a.s  tiie  .ju(lj,'es  iu  that  case  point  out,  innocent  navigation  of 
vessels  within  three  miles  can  not  be  excluded.  It  is  only  for  the  purpose 
of  self  defence;  and  tiie  whole  theory  of  the  three  mile  line  is  but  an 
incident  of  the  ri^ht  oi"  self  defence  for  which  it  is  given,  so  far  as  it 
{4oes,  but  which  docs  not  limit  the  right  itself.  It  is  the  olf-spring  of 
the  necessity  and  does  not  limit  the  principle  from  wiiich  it  springs. 

Senator  Morgan. — In  this  Treaty,  Mr.  Phelps,  in  the  only  instance 
in  which  it  is  mentioned,  ic  is  called  the  "ordinary"  three  mile  lim. 

Mr.  Phelps. — Yes.  That  language  is  often  used  and  it  is  j'orrect, 
because  it  is  ordinary;  but  the  word  "ordinafy"  is  a  very  ditferent 
word  from  "exclusive". 

Now,  Sir,  you  will  perhaps  pardon  me — (because  I  can  really  make 
this  clearer  by  using  the  language  of  great  judges  than  in  any  words  of 
my  own)  ibr  reading  a  little  from  Lord  Chief  Justice  Cockburn's  opinion 
in  the  case  of  the  Queen  v.  Keijn.  The  Lord  Chief  Justice,  ai'ter  review- 
ing with  great  fulness  and  learning  the  whole  subject  of  the  three  mile 
limit,  from  end  to  end,  and  referring  probably  to  every  respectable 
authority  which  at  that  time  existed  on  the  subject,  in  a  long  opinion 
and  a  very  voluminous  one,  sums  it  up  in  this  way. 

From  the  review  of  these  initliorities  we  arrive  at  the  following  results:  There 
can  1)0  nn  doubt  that  the  suggestion  of  Bynkeralioek  that  the  sen  suironnding  the 
eoiist  to  the  extent  of  rannon  range  should  be  tieaieil  as  belonging  to  the  state  owning 
the  coiist,  lias,  with  init  very  few  exceptions,  been  accepted  and  adopted  by  the 
]>nl)licists  who  have  followed  iiiin' during  the  last  two  centuries.  But  it  is  equally 
clear  in  the  ])ra('tical  api)licatiou  of  the  rule  in  the  respect  of  the  particular  of  dis- 
tiinee.  as  also  in  the  still  more  essential  particular  of  the  character  of  sovereignty 
and  dominion  to  be  exorcised,  great  differences  of  opinion  have  prevailed  an<l  still 
continue  to  exist.  As  regards  distance,  while  the  majority  of  authors  have  adiiered 
to  the  three-mile  zone,  others,  lil<e  Mr.  Ortolan  and  M.  llalleck,  applying  with  greater 
consistency  the  principle  on  which  the  whole  doctrine  rests,  insist  on  extejiding  the 
distance  to  the  modern  range  of  cannon — in  other  words,  doubling  it.  This  differ- 
ence of  opinion  nuiy  be  of  little  practical  importance  in  the  ])res(!nt  clrcinnstances, 
inasniui'h  as  tliei>lace  at  which  the  offencj  occurred  was  within  the  lesser  distance: 
but  it  is  novertiieless  not  inmiaterial  as  showing  how  unsettled  this  doctiine  still  is. 
The  ([uestion  of  sovereignty,  on  the  other  hand,  is  .all  important  and  here  we  have 
every  shade  of  opinion.  .  , 

Then  omitting  a  passage  and  reading  lower  down,  he  says: 

lioohing  at  this  we  may  properly  ask  those  who  contend  for  the  application  of  the 
existing  law  to  tlie  littoral  sea,  independently  of  legislation,  to  tell  us  the  extent  to 
whi('h  we  are  to  go  in  a])i)lying  it.  Are  we  to  limit  it  to  three  miles,  or  to  extend  it 
to  six?  Arc  we  to  treat  the  whole  body  of  the  criminal  law  as  applicable  to  it,  or 
only  so  much  as  relates  to  iiojice  and  siifety?  Or  are  we  to  limit  it,  as  one  of  these 
■■inthors  pro])oses,  to  the  protection  of  fisheries  and  customs,  the  exacting  of  harbour 
iini  lil<e  does,  iind  the  protection  of  our  coasts  in  time  of  war!  Which  of  these 
writers  are  we  to  follow! 

Tlie  Lord  Chief  Justice,  in  that  opinion,  points  out  the  great  di*fer- 
encc  between  the  authors,  some  of  whom  have  assumed  this  distance  to 
be  to  the  horizon  line — some  as  far  as  one  can  see — some  200  miles — 
one  100  miles — another  (50  miles  and  so  on;  but  he  says  that  the  major- 
ity of  ptiblicists  have  rather  settled  down  on  the  ordinary  line  of  three 
miles;  but  later  in  the  oi)inion,  on  the  question  of  what  a  nation  may  do 
within  the  three  mile  limit,  on  the  point  whether  they  can  exclude 
foreign  ships  from  innocent  passage,  he  says  it  is  a  "doctrine  too 
monstrous  to  be  admited".    And  again  he  says: 

No  nation  has  arrogated  to  itself  the  right  of  excluding  foreign  vessels  from  the 
use  of  the  external  littoral  waters  for  the  purpose  of  navigation. 
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And  Sir  Robert  Pliilliinore,  in  his  opinion  in  tliat  case  (wl)ich  is 
quoted  in  the  note  to  page  14(1  of  our  Argument),  uses  this  language: 

Thesomid  conclusions  wbidi  result  from  the  investiftation  of  the  authorities  which 
have  been  referred  to  ai>iiear  to  me  to  he  these:  The  consensus  of  civilized  indt;- 
pendent  states  has  re(o>;uized  a  niari lime  extension  of  frontier  to  tlie  distance  of 
three  miles  from  low  water  mark,  because  such  a  frontier  or  belt  of  water  is  iiecea- 
siiry  for  the  defence  and  security  of  the  ad  jacient  state. 

It  is  for  the  attainment  of  these  particular  objects  that  a  dominion  has  been 
fjranted  over  these  portions  of  the  lii^li  ^eas. 

This  proposition  is  mateiially  dill'erent  from  the  proposition  contended  for,  viz: 
that  it  is  conipetiiit  to  a  state  to  exercise  within  these  waters  tlie  same  rifjhts  of 
jurisdiction  and  property  wliich  appertain  to  it  in  respect  to  its  lands  and  its  ports. 
Tiiere  is  one  obvious  test  V)y  which  the  two  sovereif^nties  may  be  distinguished. 

Accordiufj  to  modern  international  law  it  is  certainly  a  right  incidentto  each  state 
to  refuse  a  jjassage  to  foreigners  over  its  territory  by  land,  whether  in  time  of  peace 
or  war.  But  it  does  not  appear  to  have  the  same  right  with  respect  to  preventing 
the  ])assago  of  foreign  sliips  over  this  portion  of  the  high  seas. 

Ii     ue  f</rmor  case  there  is  no.;'«8  trnnritns  ;  in  the  latter  case  there  is. 

TL  J  reason  of  the  thing  is  that  the  defence  and  security  of  the  state  does  not 
roiiuiro  or  warrant  the  exclusion  of  peaceable  foreign  vessels  from  passing  over  those 
waters,  and  the  custom  and  usage  of  nations  has  not  sanctioned  it. 

N^or  is  there  any  author  that  I  know  of,  that  has  ever  claimed  any 
sudi  riglit  of  a  nation  of  jurisdiction  over  the  three  mile  limit  itself. 

The  Prksioknt. — Would  not  it  be  perhaps  that  it  would  be  more 
against  the  right  of  the  comity  of  nations  than  against  the  right  of  the 
sovereign  nation,  as  a  matter  of  theory? 

Mr.  riiELPs. — With  much  deference  you  will  find  it  to  be  put  in  all 
these  cases  by  the  English,  American  and  Continental  publicists,  npon 
the  ground  of  right.  That  word  is  used  over  and  over  again — it  is  a  part 
of  the  right  of  the  nation.  The  three  mile  line  is  a  measure  of  defence. 
So  long  as  defence  can  be  adequately  and  sufti(dently  conducted  within 
it,  there  is  no  apology  for  a  nation  going  outside  it.  The  necessity 
fails.  When  necessity  ])asses  the  limit,  the  right  of  defence  is  co-exten- 
sive with  it,  and  goes  as  far  as  that  goea. 

I  propose,  on  the  next  occasion — I  should  not  have  time  to  enter 
ui>on  it  to  day  intelligently — to  sliow  the  extent  to  which  this  right  of 
defence  may  be  exercised  upon  the  sea — all  the  authorities  that  1  have 
cited  thus  far  refer  to  the  sea — what  may  be  done  outside  of  the  three 
mile,  or  "cannon-shot"  line.  I  sh.all  purpose  to  show  that  the  same 
right  extends  and  is  exercised  and  is  justified  and  sustained  by 
eminent  statesnu'i  and  diplomatists — not  only  asserted  on  the  one 
side  but  conceded  i  the  other,  even  to  go  into  foreign  territory  if  it  is 
necessary.  It  must  Itean  extreme  case,  lam  sure,  thatjustilies  a  nation — 
that  is  to  say,  that  makes  it  necessary  for  a  nation,  in  time  of  i)eace, 
to  tresi)as8  on  the  territory  of  another  nation  in  order  to  <?xert  its  right 
of  self  defence — a  case  of  rare  occurrence — and  yet  a  case  that  does 
occur,  and  when  it  occurs  I  do  not  think  anybody  has  ever  questioned 
that  the  right  to  go  on  to  such  territory  exists.  It  has  been  exerted  by 
various  nations,  by  Great  Britain,  by  the  United  States,  in  various 
instancies,  it  has  been  exerted  by  the  one  against  the  otlier,  and  by 
both  against  other  nations;  and  the  only  question  that  could  be  raised 
in  any  of  these  cases  would  be  U]>on  the  facts  of  the  particular  case. 

The  right  is  always  conceded.  The  dispute  arises  in  respect  of  the 
l)articular  necessity,  and  that,  of  course,  is  always  a  grave  question. 
But  when  you  have  established  the  necessity — when  it  is  necessary  for 
Great  Britain  to  enter  the  territory  of  the  United  States  to  exert  its 
just  and  proper  right  of  self  defence  in  time  of  peace,  then  it  has  not 
been  denied  by  either  nation,  and  it  cannot  be  denied,  that  the  right 
exists;  and  I  shall  propose  when  I  have  the  honour  to  address  you  fur- 
ther, to  point  out  instances  of  a  larger  and  wider  nature,  so  as  to  show 
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FORTY-EIGHTH  DAY,  JULY  3'^'^,  1893. 

Mr.  Phelps. — In  order,  Sir,  to  recall  the  line  of  arj;nnu'nt  T  was  pnr- 
sning  before  it  was  interrnpted  by  the  reoe.ss  of  the  Trilmnal,  I  niny 
perliaps  in  a  very  few  words  recapitnlate  the  propositions  I  had 
endeavoured  to  sn])port,  setting  out  with  the  proposition  tlint  it  was  for 
those  who  claimed  the  right  to  inflict  upon  the  United  States,  not  to 
say  the  world,  the  injury  whicli  we  claim  results  from  this  business  of 
pelagic  sealing,  to  establish  its  justification;  that  in  sujiport  of  the 
attempted  Justification  they  had  rested  their  argument  on  two  principal 
pro))osition8;  first,  that  these  aniunils  are/er«^  imtiirw  in  the  legal  sense 
of  that  term  and,  therefore,  open  to  pursuit  in  any  place  where  the  pur- 
suer has  a  right  to  be;  and,  in  the  next  place,  that  the  sea  is  free,  and 
that  a  pursuit  of  this  sort  is  incident  to  the  freedom  of  the  sea  and  is, 
therefore,  a  part  of  the  common  rights  of  mankind. 

In  respect  to  the  first  proposition,  I  Inid  contended  at  some  length 
that  these  animals  are  not  feriv  naturw  in  the  legal  accei)tation  of  that 
term,  but  that  they  were  in  the  place,  under  the  circumstances,  in  con- 
nection with  the  industry  that  has  been  established  there  upon  the 
United  States'  territory,  the  property  within  the  legal  meaning  of  that 
term  of  the  United  States,  I  had  nearly  concluded  all  that  I  desired  to 
say  upon  that  particular  branch  of  the  case.  In  the  ettbrt,  however,  to 
explain  the  legal  operation  of  the  numerous  statutes  which  were  cited 
last  week,  which  aftbnl  protection  to  similar  in'o]terty  in  many  countries 
and  under  many  circumstances,  I  was  drawn,  somewhat  out  of  the  log- 
ical line  of  my  argument,  to  consider  the  subject  of  the  right  of  self- 
defence,  to  which  1  sh.all  have  to  recur  again  in  its  more  ap]n'opriate 
connection,  without,  of  course,  repeating  what  I  have  already  said. 
Oidy  two  topics  connected  with  the  subject  of  property,  I  had  desired 
to  observe  upon  before  taking  leave  of  it;  and  one  of  those,  on  accounv 
of  a  mistake  as  to  vsome  references  I  desire  to  consult,  I  must  pass  this 
morning  in  its  regular  order;  that  is  a  subject  that  has  been  (liscussed 
on  both  sides  of  to  the  Newfoundland  Fisheries  as  the  rights  were 
claimed  by  Great  Britain  and  the  United  States  to  exist  at  the  time  of 
the  Treaty  of  1783,  following  the  American  Kevolution,  and  the  Treaty 
of  1818  which  followed  the  war  of  1812  between  those  Countries.  Only 
one  other  topic  in  that  comiection  I  desire  to  refer  to,  and  tiiat  is  what 
has  been  called  the  right  of  the  Indians  to  pursue  the  taking  of  the 
seals  in  the  water.  You  will  bear  in  mind  that  in  the  Regulations,  a 
draft  of  which  was  submitted  on  our  side,  theve  was  an  exception  made 
in  favour  of  the  Indians  to  a  cert.ain  extent. 

It  is  said  by  my  learned  friends  on  the  other  side  that  if  we  concede 
the  right  to  the  Indian  to  take  the  seals,  we  concede  the  whole  case — 
that  the  right  of  the  Indian  is  no  greater  than  the  right  of  the  white 
man — that  the  right  to  take  at  all,  involves  the  right  to  take  to  any 
extent  which  is  profitable  and  desirable  to  the  pursuer,  and  that  there 
is  an  inconsistency  therefore — an  irremediable  inconsistency  in  the 
judgment  of  my  learned  friends,  between  the  position  of  the  United 
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States  that  this  right  of  fishery  does  not  exist,  and  the  concession  to 
tlie  Indians.  It  does  not  seem  to  nie  tliat  the  snggestion  lias  given  or 
will  be  likely  to  give  the  Tribunal  much  trouble.  What  i.s  conceded  to 
the  Indian  is  not  a  right — it  is  a  toleration — it  is  a  charity — it  is  a  pro- 
vision which  the  nations  are  bound  to  make  tor  their  wards.  That  is 
all.  If  we  ccmie  to  the  question  of  strict  right,  an  Indian  has  no  more 
right  to  i)ursue  this  business  than  a  white  man.  He  has  as  much;  he 
has  no  more. 

They  are  a  people  who  stand  by  themselves,  and  will  not  stand  very 
long.  Tiiey  arc  a  relic  of  a  race  that  belongs  to  that  Continent.  Its 
original  denizens,  its  original  proprietors,  who  have  almost  entirely 
l)asscd  away  and  will  soon  l)e  gone.  They  must  be  provided  for  by  the 
nation  who  under  the  necessities  of  civilizaticm  has  taken  from  tUem 
their  homes,  their  means  of  subsistence.  They  must  be  provided  for 
iu  their  own  way,  because  civilization  is  to  them  a  curse.  If  they  are 
.to  live  at  all,  they  nuist  be  permitted  to  live,  as  far  as  possible  in  the 
changed  condition  of  human  affairs,  in  their  own  way,  and  to  get  their 
subsistence  from  the  table  of  the  Almighty,  and  not  from  any  of  the 
conventional  arrangements  of  civilization.  They  are  the  gleaners 
that  follow  the  harvest,  not  upon  a  legal  right,  but  upon  a  toleration 
that  all  the  world  api)roves  of.  They  are  like  the  recipients  of  your 
charity  who,  if  tliey  undeitake  to  demand  it,  become  highwaymen 
and  are  dealt  with  accordingly.  Again,  nothing  that  these  Indians 
have  ever  done  in  their  al)original  condition  .as  Indians,  before  they 
become  the  instruments,  the  paid  employes  of  others  who  are  entered 
upon  a  very  different  business — nothing  they  ever  did  for  their  own 
subsistence — their  food,  their  clothing — perhaps  the  simjde  barter  to 
provide  them  with  other  necessities,  ever  worked  the  least  appre- 
ciable harm  to  this  herd.  The  great  fact  on  which  the  case  of  the 
United  States  depends,  that  the  right  Avhich  is  asserted  against  them 
is,  as  I  have  said,  the  right  of  extermination,  does  not  apply  as  against 
these  Indians.  Xo  possible  scrutiny  would  ever  discover  in  the  dimiuu- 
tion  of  this  herd  the  consequence  of  any  inroad  upon  them  which  they 
have  made,  and  the  reason  why  we  have  put  into  the  regulations  this 
exception  in  favor  of  the  Indian,  is  in  order  to  enable  them  to  (lontinue 
h.arndessly  that  simple  pursuit  which  is  necessary  to  their  subsistence, 
which,  if  it  were  withdrawn,  must  besupi)lied  by  the  Government  with 
some  new  means — some  new  and,  to  them,  unnatural  means — of  pro- 
vision. That,  Sir,  concludes,  with  the  exception  1  have  stated,  to 
whicli  I  shall  have  to  ask  your  indulgence  to  refer,  perhaps  tomorrow,  a 
little  out  of  its  order,  what  I  desired  to  say  upon  the  principal  question 
of  how  far  these  animals  are  to  be  regjirded  as  fer(v  natunc.  Mere  comes 
in.  Sir,  in  my  api)rehension,  with  propriety,  as  corroborating  and  sus- 
taining the  i)roposition  we  have  advanced  on  this  subject  of  x)roperty, 
the  questions  that  are  submitted  in  this  Treaty  regarding  the  former 
Russian  occupation  of  the  islands,  and  the  extent  to  which  we,  the 
United  States,  derive  any  claim  from  it. 

I  said  in  the  op(niing  that  those  questions  were  necessarily  subordi- 
date,  not  because  they  were  made  so  by  one  side  or  the  other,  but  because 
they  must  be  so;  because  they  are  of  no  sort  of  consecjuence  except  so 
far  as  they  may  help  to  throw  light  u|>on  the  claims  of  the  one  side  or 
the  other;  because  as  you  will  readily  see.  Sir,  if  you  are  to  answer 
those  questions,  all  of  them,  in  favor  of  the  contention  of  the  United 
States,  and  yet  decide  that  we  have  no  right  to  protect  ourselves  against 
this  business,  we  have  gained  nothing  by  that  decision.  On  the  other 
hand,  if  you  should  decide  them  all  iu  favor  of  the  conteutiou  of  Great 
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Britain,  and  yet  decide  tliat  we  ;  ossess  the  rijilit  we  contend  for,  Fler 
Miijesty's  (lovernnieiit  has  gained  nothinj*'  by  such  a  decision.  This 
will  be  seen  upon  a  njonjeiit's  reflection.  IJut,  as  I  said,  tlicy  are  not 
without  their  importance.  In  the  first  place,  they  are  ])rop(tiindcd  in 
the  Treaty,  and  a  s])ecitic  answer  is  re(|nested,  a  request  that  it  will 
be,  of  course,  the  desire  of  the  Tribunal  to  comply  with,  if  they  find 
themselves  able  to  deterniino  the  questions. 

Lord  11  ANN  I  ;n. — It  is  mor«'  than  a  question.     It  is  requited. 

Mr.  PiiKLi'S. — I  think  that  is  correct,  my  Lord.  I  used  the  word 
because  I  supposed  all  that  was  desired  of  this  Tribunal  was  expressed 
in  that  sense.  Although  the  request  comes  from  a  natictn,  it  is  but  a 
recjuest,  at  any  rate  to  those  members  of  the  Tribunal  who  owe  no 
allegiance  or  service  to  either  of  the  contending  nations.  Ordinary 
diplomatic  courtesy  would  require  that  the  invitation  to  decide  these 
questions  addressed  to  eminent  gentlemen  not  belonging  to  either  of 
the  two  (contending  countries,  should  be  ])ut  in  the  form  of  a  re<|uest. 

Lord  Hannkn. — I  was  only  referring  to  the  words  of  the  Treaty— 
"shall".  It  is  diH'ercnce  between  "may"  and  "must".  If  you  discharge 
your  duties  you  must  answer  these  questions. 

Mr.  Phelps. — I  am  quite  aware  of  that  my  Lord,  and  in  using  the 
word  "request"  I  used  it  iu  the  sense  your  Lordship  gives,  which  under 
other  circumstances  might  have  been  called  "requires."  They  must  be 
answered,  and  not  only  that,  but  whether  they  are  to  be  answered  or 
not  specifically,  even  if  the  Tribunal  can  construe  this  Treaty  to  admit 
of  their  passing  them  over  in  silence,  nevertheless  they  need  to  be 
considered,  because  in  our  estimation,  and  as  we  shall  contend,  the 
answer  to  them,  or  the  facts  upon  which  the  answer  depends,  strongly 
corroborate  and  confirm  the  American  title. 

As  I  have  said  before,  our  learned  friends  were  extremely  dissatisfied 
that  we  did  not  rest  our  whole  claim  on  the  right  to  shut  up  Behring 
Sea,  and  then  rest  our  right  to  shut  up  Behring  Sea  upon  the  former 
usage  of  Kussia.  We  have  declined  both  these  propositions.  We  do 
not  claim,  as  you  have  long  since  perceived,  to  shut  up  Behring  Sea. 
We  do  not  claim  that  liussia  ever  claimed  the  right  to  shut  up  Behring 
Sea;  nevertheless.  Sir,  in  respect  to  what  Kussia  did  claim,  I  shall, 
briefly  I  hope,  invite  your  attention  this  morning. 

There  is  no  human  right  of  property,  I  respectfully  suggest,  direct  or 
indirect, — which  is  not  intluenced,  controlled  and  ultimately  determined 
by  what  is  called  ])rescription,  occupation  and  the  flight  of  time.  How 
far  that  applies  between  nations  I  shall  consider  presently.  I  state  now 
the  general  principles  of  municipal  law,  and  a  princij)le  which  finds  its 
analogy,  as  far  as  it  is  possible  to  find  it  in  international  law.  It  has 
been  eloquently  said  by  a  countryman  of  my  learned  friend  the  Ano:-- 
ney  General,  whose  countrymen  have  said  so  many  eloquent  tiiiiigs, 
that  in  the  i)olicy  of  the  law  the  hour-glass  which  Time  is  represented 
as  holding  in  his  left  hand,  takes  the  place  of  the  memorials  and  the 
evidence  that  the  scythe  which  he  carries  in  his  right  sweeps  away. 
It  is  a  figurative,  still  it  is  an  exact  statement,  in  my  apprehension,  of 
the  foundation  and  the  result  of  this  policy  of  the  law;  and,  there- 
fore, although  in  this  instance  we  have  expressly  disclaimed  reposing 
the  title  of  the  United  States  on  the  former  occupation  and  claims  of 
Russia,  although  we  have  preferred  to  rest  it  upon  the  stronger,  the 
more  equitable,  the  clearer  grounds  that,  as  it  seems  to  us,  it  stands 
upon  in  their  own  right,  and  not  in  any  derivative  right,  it  is  neverthe- 
less true  that  the  position  they  take  derives  the  strongest  corroboration, 
confirmation  and  support  from  the  previous  history  of  this  subject,  and 
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the  or'cnpiilioii  of  tliis  proporty  atul  tliia  industry  by  »nir  prcdorossor 
■wli()H(i  title  we  Iiiivf,  (Iciixt'd.  Tliiit  is  the  i»laci'  tliiit,  in  our  cstiniiilioii, 
tliosr  (picstioiis  tiilic;  tliiit  is  llic  puiiXKse  lor  wliicli  ii  (li'cision  of  tiiciu 
WHS  desired — required,  if  yon  plciise — from  tliis  'I'ribunai,  and  the  only 
purp(tH<>. 

I  need  not  say  in  eoini)letin}f  tlic  statement  of  tliis  {iiineral  principle, 
what  all  lawyers  understand,  that  while  the  effect  of  prescription,  of 
jiossession,  of  occupation  is  in  due  time  to  (ireate.  titles,  to  ripen  into 
titles,  HO  that  the  j;reator  part  of  the  property  of  this  world  to-day 
undoubtedly  reposes  in  its  last  resort  upon  tluit  principle — yet  the  pos- 
sesai(»n  short  of  that,  if  it  has  been  of  any  considerable  duration,  if  it 
has  been  uinler  the  i)ro]ter  cireunistanees  and  the  proper  claim,  ':; 
regarded  in  all  Courts  of  .Justice  as  stren{,'theninf',  and  conlirniinj^  tithes. 
We  have  the  lamil'ar  princijile  of  C^ourts  of  Jicpiity  in  respect  to  the 
O])eration  of  time  short  of  any  Statute  of  Limitations,  short  of  any  abso- 
lute j;rcscription  which  ntakea  a  title — the  lajise  of  time,  the  acquies- 
cence, the  omission  to  assert  claims — as  turning  the  scale  ujmn  doubtful 
questions  of  fact.  Many  a  case  which,  iipon  tlio  elements  of  its  jireciso 
right  as  between  the  ^:a; lies  as  it  stands,  nnght  be  (piestionable  iind 
doubtful,  is  set  at  rest,  by  the  consideration  of  the  passage  of  time,  long 
enough  not  to  foini  an  absolute  legal  bar,  but  to  characterize  tlu  claim 
to  such  an  extent  as  to  turn  the  scale.  Now  as  to  these  questions  there 
are  fcuxr  in  the  Treaty  which  I  shall  refer  to  briefly.    The  first  is: 

What  oxcliisivo  Jurisdiction  in  tbo  soii  now  l<nown  as  tbo  Beliring's  Sea,  and  wtiat 
exclusive  riglits  in  the  ?;>al  iislieries  tliciein,  did  Russia  assert  and  exorcise  i)rior  and 
up  to  the  time  of  the  cession  of  Alaska  to  the  United  States! 

Now  I  need  not  say,  that  the  only  sense  and  purport  of  that  question 
iu  its  ])lace  on  this  subject  is  in  reference  to  the  seal  fishery.  The 
question  is  not  made  here  of  the  right  of  exclusive  jurisdiction  over 
the  sea,  but  the  main  purport  of  the  question  is,  what  exclusive 
rights  in  the  seal  fisiiery  did  Kussia  assert  and  exercise?  And  that 
will  be  lisade  plain  enough  by  supposing  for  the  moment,  that  Kussia 
did  not  assume  for  herself  an  exchisive  right  over  the  seal  fishery, 
but  did  asse  t  certain  exclusive  rights  in  the  sea,  not  conqn-eheuding 
tlie  fishery;  't  would  be  manifest  that  would  have  no  elfect  at  all 
n])on  the  det(  rmination  of  this  ca«e.  And  on  the  other  hand,  sujjpose 
it  is  fimnd  by  the  Tribunal,  as  it  seems  to  me  i "/  must  be  found,  that 
exclusive  riglits  to  this  seal  fishery  were  asserted  and  maintained  from 
the  original  occupation  of  the  Islands  down  tothecessiou  to  the  United 
States  in  1807,  then  of  what  consequence  does  it  become  to  the  decision 
of  this  case,  what  rights  Kussia  did  or  did  not  assert  as  to  the  w^hale 
fishery,  or  to  any  other  interest  or  right  in  the  Behring  Sea?  It  is 
plain,  therefore,  that  this  question  is  to  be  read  under  the  contention  of 
this  case,  in  as  much  as  there  is  no  contention  of  the  right  of  mare 
clansvm,  what  exchisive  right  in  ihe  seal  Jishtry  did  Kussia  assert  and 
exercise  down  to  this  time,  and  it  is  only  in  that  connexiou  that  I  shall 
consider  it. 

The  President. — I  believe  what  you  have  just  stated  is  quite  con- 
firmed by  the  leading  phrase  of  Article  VI: 

"in  deciding  the  matters  submitted  to  the  Arbitrators",  we  are  not 
to  construe  the  five  following  questions  in  any  other  jiurport  than  that 
which  is  a  matter  submitted  to  us. 

Mr.  Phelps. — That  is  a  very  pertinent  suggestion,  Sir,  and  it  makes 
clear  what  I  was  contending  for,  that  these  questions  are  submitted  to 
the  Arbitrators  only  for  the  purpose  of  determining  the  principal  ques- 
tions in  the  case. 
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Question  2  is  in  other  words  this  question. 
How  far  were  the  cliiims  of  HiiHsiii  atVect.iMl  by  tlio  Treuties  ofl82l  and  1825t 

Tliat  is  the  second  (luestiou,  hfcsiuse  (lieat  Brituin  and  the  United 
States  reeo},'iiized  tiie  <'hiiins()i"  liussia  just  as  far  as  they  were  iuehided 
in  tliat  Ti'ciity,  and  no  further.  Just  so  far  as  the  oriffinal  chiims  of 
liussia  were  taki'U  back,  diniinislied,  niodilled,  altered  by  tlie  Treiities 
of  1S24  and  182"),  so  far  tliose  eouiitrifs  declined  to  reeoyiii/.e  what 
liu><sia  had  previoiisly  asserted.  Just  so  far,  on  the  other  hand  as  by 
tlie  ]»r()visions  of  those  Treaties  the  original  i)retensionsof  Russia  were 
left  uudisturbcd,  justso  far  both  those  countries  recoffuizedand  aciicdcd 
to  it.  Notliiuff  can  be  idaiuer  than  that.  So  that  the  actual  reading 
of  (^Viu'stinn  M"  2  is  what  I  have  stated — how  far  weie  the  ori{>inal 
eliiinis  of  JInssia  in  respect  to  tiiese  seal  fisheries  withdrawn  or  modi- 
lied  by  the  Treaties  of  ISL'4  and  1825« 

Then  the  tidnl  ([Uiistiou — and  1  go  tlirough  with  these  in  order  to 
make  dear  what  1  desire  to  say,  that  all  these  four  questions  resolve 
themselves  into  a  very  simple  einiuiry,  as  far  as  the  purpose  of  this 
case  is  concerned,  which  is,  whether  the  body  of  water  now  known  as 
Behring  Sea  was  included  in  the  phrase  "  Bacilic  Ocean"  as  used  in 
the  Treiity  of  ISL'o.  That  is  the  same  question  that  I  Just  stated,  over 
again,  in  a  dillerent  form  and  having  reference  to  some  of  the  actual 
contentions  in  the  negotiation.    Question  3  states  over  again  Question  2. 

How  far  were  the  pretensions  of  Russia  withdrawn,  or  moditied,  and 
how  far  were  tliey  acceded  to?  The  controlling  enquiry,  i)utting  it  in 
other  words,  and  coming  to  the  actual  terms  of  the  negotiation,  is,  was 
Bi'hiing  Sea  included  or  was  it  not?  If  it  was  included,  then  it  is  not 
to  l)e  denied  tlnit  Kussia's  original  pretensions  were  more  or  less  con- 
siderably moditied.  If  it  was  not  included,  then  it  is  plain  that  any 
original  assertion  of  Russia  on  the  subject  of  this  seal  fishery  never 
was  atfected  at  all  by  anything  that  took  jdace  between  the  countries, 
and  I  respectfully  submit  that  this  conclusion  will  be  found  to  be  inevi- 
table. 

The  fourth  question,  as  to  whether  the  rights  of  Russia  as  to  jurisdic- 
tion passed  to  the  United  States,  is  no  question,  because  both  parties 
concur  that,  whatever  rights  Russia  had,  passed  to  us  by  the  Cession. 
That  wouhl  be  very  i)lain  without  admission;  but  it  has  been  admitted 
by  Lord  Salisbury,  and  has  been  admitted  by  my  learned  friends.  "VVe 
are  not  at  issue  about  the  fourth  question,  but  the  question  is  "  What 
rights  did  Russia  possess?"  and  that  depends  first  on  the  claims  she 
had  asserted  originally  and  maintained  by  her  possession,  secondly, 
upon  the  question  ho'-v  far,  if  at  all,  were  those  claims  alfected  by  the 
remonstrances  of  Great  Britian  and  the  United  States  and  the  modifi- 
cation, if  there  is  a  modification,  that  is  contained  in  the  Treaties  of 
1824  and  1825. 

Then  you  see,  if  I  am  correct  in  what  appears  to  me  very  plain,  when 
we  come  to  analyse  those  questions  and  to  deal  with  them  in  the  light 
of  the  controversy  in  this  case  and  the  great  question  that  has  to  be 
decided,  you  must  state  these  questions  again  in  i»,nother  form,  and 
still  they  remain  the  same  in  eflect.  Did  or  did  not  Russia  throw  open 
to  Great  Britain  and  to  the  United  States,  by  the  operation  of  these 
Treaties,  the  right  to  this  seal  industry  and  pursuit  which  she  had 
formerly  possessed?  Because  it  is  not  open  to  question  that  these 
Islands  were  discovered  by  Russia,  a  discovery,  as  you  will  remember, 
uiwn  a  voyage  that  was  undertaken,  or  rather  the  last  of  a  succession 
of  voyages  that  were  undertaken  for  the  purpose  of  discovering  che 
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home  of  tlie  seals.  It  was  observed  by  navigators  and  by  tliose  who 
had  given  some  attention  to  it  that  tliere  mnst  be  soinewhero  in  that 
region  of  tlie  world  a  breeding  gronnd  whence  tbe  seals  came;  and  yon 
will  remember  from  the  corresixmden  *e  that  has  been  read,  that  it  is  in 
conaeqnence  of  that  idea  that  the  voyage  was  undertaken,  which 
resulted  in  the  discovery  of  the  Pribilof  Islands.  Tlien  it  will  be  borne 
in  mind  th.at  fron>  that  time,  or  soon  after,  before  or  about  the  beginning 
of  the  present  century  the  business  of  taking  the  seals  was  pursued  by 
Russia  throui^di  the  Jtussian  Americtau  Company,  which  was  first  char- 
tered in  1799  with  very  large  powers,  excluding  foreigners,  exchnling 
all  Russian  subjects  except  the  grantees  or  lessees,  whatever  you  choose 
to  call  them,  of  the  1  ussiun  Government.  It  was  ])ursued  not  intelli- 
gently, because  the.'  ibject  was  then  unstudied;  but  still  it  was  jmr- 
sued,  aiul  we  shall  se  in  another  connection  witli  what  results,  from  the 
time  of  the  original  discovery  down  to  about  the  year  1847,  when  the 
present  method  by  designation  and  killing  only  the  young  males  was 
entered  upon. 

The  Ukase  of  1821  was  the  very  first  occasion  on  which  any  ques- 
tion arose,  either  by  any  attempt  by  private  individuals  to  go  there  and 
participate  in  this  business,  or  by  ni>y  assertion  on  the  part  of  any  nation 
of  any  right  in  Behring  Sea.  Down  to  the  Ukase  of  1821  the  possession 
of  Russia  had  been  absolutely  unbroken;  a  possession  under  a  claim  of 
exclusive  right,  a  possession  enforced  by  its  laws,  its  Government,  its 
authority;  a  possession  with  which  nobody  in  the  world  undertook  to 
interfere. 

The  case  is  therefore  very  plain  till  you  come  down  to  the  Ukase  of 
1821,  because  there  is  no  en  dieting  evidence.  Then  the  Ukase  of  1821 
was  put  forth,  which  was  iil-advised  in  its  phraseology,  beyond  (pies- 
tion.  The  Emperor  was  made  to  assert  what  he  did  not  mean  to  assert, 
and  it  is  beyond  question  that  the  document  in  its  legal  and  actual 
effect,  when  it  was  applied  to  the  region  to  which  it  had  reference,  did 
have  an  efi'ect  by  its  terms  much  beyond  what  it  was  either  the  neces- 
sity of  Russia  or  its  intciition  to  assert.  That  bro  ight  out  a  remon- 
strance fron\  both  countries,  and  that  remonstrance  resulted  in  a  nego- 
tiation in  which  the  subject  gradually  grt. 7  less  and  less  clear,  as  is 
very  apt  to  be  the  case  in  diplomatic  correspondence.  What  seems  to 
us,  in  the  light  in  which  we  look  back  upon  this,  as  a  very  simple 
l)ropo8ition,  gradually  became  more  and  more  obscure  as  these  formal 
letters  passed  between  the  parties;  but,  at  last,  we  l;;'ve  an  exit  out  of 
all  this,  because  the  parties  ultimately  came  together;  they  came  to  a 
conclusion  that  was  satisfactory  to  the  three  parties,  and  has  renuiined 
undisturbed  ever  since,  without  any  question  that  we  hear  of  between 
either  of  these  three  nations  down  to  the  time  when  pelagic  sealing  was 
begun  by  the  Canadians.  The  settlement  of  the  matter  that  is  found 
in  those  Treaties  was,  therefore,  not  only  satisfactory  then,  but  it  has 
remained  satisfactory  ever  since,  till  it  is  brouglit  into  consideration  iii 
this  present  connection. 

I  need  not  detain  you  by  referring  to  those  passages  which  have 
already  been  read,  illustrating  what  I  have  said  about  the  claims  of 
Russia.  You  will  remember  the  terin«  of  the  Ukase  of  1799,  under 
which  the  Russian  American  Company  was  chartered.  Perhaps  a  few 
words  will  illustrate  better  what  1  say,  and  recall  to  .\our  minds  what  I 
mean.  The  first,  .second,  third,  fourth  and  tenth  Articles  in  the  Char- 
ter of  1799,  which  will  be  found  in  the  first  volume  of  the  American 
Appendix,  pages  14  and  15,  are  those  to  which  I  refer;  and  it  will  be 
seen  by  reading  them  that  the  right  asserted  by  Russia  t  hen,  in  the  oiigin 
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of  tliis  business,  to  this  industry  and  to  all  industries  there,  was  an  exclu- 
sive light, and  tliat  in  tlie  strongest  terms  tlieriglit  was  conveyed  to  the 
Kussiiin  American  Company  to  the  excJnsiou  of  ;ill  others,  and  very 
large  and  stringent  powers  were  conferred  upon  ihem  for  the  i)ur[)o8e 
of  enabling  tliem  to  maintain  it.  The  hiiigUiige  of  the  Uivi.se  lias  like- 
wise become  fiimiliar  to  the  Tribunal.  In  1821  the  ex<  Insive  claim  is 
there  re-asserted,  and  it  is  in  terms  said  that  the  llussian  \iMeiicaii 
Company  have  these  industries,  or  oppo'tunitics  and  facilities  of  liunt- 
ing  and  lishing,  to  tiie  exclusion  of  all  otJiers.  80  that  ti-cre  cannot  be 
a  (luestion  tliat  do\.'n  to  and  including  the  Ukase  of  liMJl  in  tiie  first 
place  the  right  asserted  was  an  exclusive  right;  in  tlie  second  jihice, 
that  right  was  neitlier  challenged  nor  interfered  with  by  anybody  in 
the  world,  eitlier  nation  or  individual. 

Now,  pausing  there,  in  illustration  o.'"  what  I  have  said  about  the  lan- 
guage ol  the  Ukase  of  1821,  I  refer  to  a  letter  from  Mr.  JMiddleton,  I 
believe  it  was,  or  it  might  have  been  from  the  British  Minister  at  St. 
Petersburg  (in  which  he  speaks  of  this  Ukase  of  1821,  and  says  the  same 
thing), — 1  do  not  quote  his  very  words,  but  he  snys  tiiis  was  juobably 
siiireptitioKshi  obtained  from  the  Emjieror;  and  that  the  language  car- 
ried an  assertion  which  it  was  not  the  intention  of  tlie  Government 
really  to  make:  tliat  it  was  drawn  up  (that  is  what  he  intimates  by  the 
wor(l  "'surreptitiously")  and  the  signature  obtained  to  it,  without  it 
being  perceived  by  tlie  Emiieror  or  his  immediate  advisers  to  go  much 
further  than  the  languiige  went,  than  it  had  any  occasion  to  go,  or 
than  he  could  maintain  himself  against  the  other  nations  of  the  world 
in  going. 

Let  us  suppose  that  the  Ukase  of  1821  had  been  simply  a  claim  to 
the  excl'isive  use  of  the  seals  in  Hehring  Sea.  Suppose  instead  of  say- 
ing that  no  ship  will  be  permitted  to  come  within  100  Italian  miles  of 
the  coast,  which  if  literally  construed  shuts  up  the  Sea  altogether 
because  no  ship  could  get  in  or  being  in  could  get  out  again, — instead 
of  using  language  which  when  it  came  to  be  applied  to  the  very  imper- 
fectly known  cointry  at  that  time  really  amounted  to  a  shuttiiig  of  it 
uj)  at  the  north  and  at  the  south,  the  Ukase  had  simply  asserted  the 
right  of  Kussia  to  the  exclusive  proiierty  in  the  seals  on  the  rribilotf 
Islands,  had,  in  other  words,  asserted  just  what  we  assert  today  for  the 
United  States;  would  that  have  been  challenged  by  (Jveat  Britain  or 
by  the  United  C'^ates?  Go  back  to  the  corresi>ondence  which  has  been 
before  you,  and  soe  what  were  the  obje(;ts  of  the  United  States,  and  see 
what  were  the  objects  of  Great  Britain;  and  see  what  were  the  inter- 
ests, the  claims,  thvi  sujiposed  rights  of  those  countries;  and  in  the 
light  of  all  that  was  said  on  this  subject  as  well  as  in  iie  still  more 
striking  and  conclusive  light  of  the  Treaties  themselves  .iM|uire  whether 
if  Russia  in  the  Ukase  1821  had  simply  put  forth  in  it .:  nd  to  the  seals 
in  Behriiig  Sea  what  we  claim  to  day,  the  property  right  which  entitles 
us  to  iirotect  them  against  extermination  by  foreigners,  it  would  have 
been  challenged  on  either  side. 

There  is  nothing  in  the  whole  case  that  is  more  plain  than  that;  and 
the  more  carefully  the  di[doinatic  correspondence  of  the  three  nations  is 
scrutinized,  the  more  clearly  it  conies  out  that,  if  that  ha<l  been  all, 
nobody  would  have  objected.  In  the  first  place,  they  had  no  wish 
and  no  interest  to  object;  suid,  in  the  second  place,  it  would  not  have 
occurred  to  them,  if  we  may  judge  from  anything  they  said,  that  they 
had  a  right  to  dispute  a  claim  of  that  character. 

When  Russia  put  forth  this,  she  claimed  down  to  the  olst  degree  of 
north  latitude,  almost  the  entire  part  of  what  is  now  British  America, 
B  S,  PT  XV 10 
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and  then  on  down  to  45°  50'  on  the  Asiatic  side,  still  lower.  Bnt  this  was 
not  only  a  claim  virtually  to  shut  up  Behring'  Sea,  that  is  in  its  results, 
(though  the  llussiaus  themselves  said  they  did  not  claim  any  such  thing 
as  that,)  but  it  was  a  claim  which  included  down  to  a  point  which  the 
British  Government  could  not  concede  without  giving  away  their  terri- 
tory, and  which  the  United  States  Government  as  it  then  clainied  the 
line,  could  not  give  away,  because  you  will  remember  that  until  in  1840 
the  line  between  Great  Britain  and  the  United  States  was  adjusted 
where  it  is  now,  the  American  claim  was  considerably  further  to  the 
north  than  it  was  ultimately  settled,  by  a  wise  and  friendly  compromise 
between  the  two  nations. 

The  only  imi)ortance  of  it  now  is  as  bearing  on  the  quarrel  of  18i'l. 
When  Bussia  made  this  assertion  it  not  only  took  what  the  British 
claimed  as  their  territory,  but  would  have  included  what  the  United 
States  then  claimed  as  their  territory,  not  as  it  is  now  adjusted  by  the 
boundiiry  line,  but  a'^  was  then  claimed.  Therefore  yon  see— and  that  is 
the  only  importituce  of  it,  on  both  these  grounds  a  challenge  by  these 
two  nations  to  the  language  of  the  Ukase  of  1821  and  to  the  boundary 
which  it  extended  was  inevitable,  and  immediately  took  place;  and 
the  only  conse(|uence  now  is  whether  it  went  far  enough  to  cover  the 
fur-seal  industry  which  we  are  concerned  with.  If  it  did, then  it  has  a 
material  bearing;  it  it  did  not,  it  left  undisturbed  the  rights  which,  as 
I  pointed  out,  Russia  had  held  without  dispute  down  to  that  time. 

Then  the  question  comes  to  this — whether  or  not  by  those  Treaties 
was  surrendered  to  these  Governments  or  either  of  them  by  Russia  any 
part  of  her  cilaim  to  the  fur-seal  business,  or  tishery  as  it  was  called.  If 
she  did,  tlien  she  modified  this  claim  of  exclusive  possession  that  down 
to  that  time  she  had  maintained.  If  she  did  not,  then  that  claim 
remained  undistiu'bed  down  to  the  time  of  the  cession  in  18G7.  In  the 
tirst  place,  what  is  that  which  it  is  now  proposed  to  be  inferred  Russia 
surrendered?  What  is  it  that  it  is  now  claimed  she  virtually  gave  up 
without  being  asked — because  you  will  see  from  the  correspondence 
that  no  such  claim  was  set  up  either  on  the  part  of  Great  Britain  or  the 
United  States — what  is  it  that  she  gave  away  under  this  Treaty  which 
she  had  held,  I  repeat,  without  dispute  down  to  that  time?  Pressed 
with  that  en<iuiry,  and  seeing  at  the  threshold  that  it  is  a  very  grave 
proposal  to  establish  that  she  gave  away  all  this  industry,  my  learned 
friends  have  remarked  that  it  was  not  regarded  as  of  any  substantial 
value;  that  down  to  the  time  of  the  purchase,  the  fur-sealing  business 
was  not  thought  much  of. 

Tliat  it  was  not  thought  anything  of  by  Great  Britain  and  the  United 
States  will  be  i)lain  enough  when  you  refer  to  the  correspondence. 
But  what  was  it  to  Russia?  Up  to  the  date  of  the  negotiation  of  those 
Treaties  over  3,000,000  skins  of  the  fur  seal  had  been  taken  by  Russia 
out  of  the  Behring  Sea  from  the  herd  that  frequent  the  IMibilof  Islands, 
more  than  has  been  taken  ever  since  by  the  United  States.  In  the 
speech  of  Mr.  Sumner  in  18(57,  which  has  been  introduced  into  the  Brit- 
ish Case  with  high  commendations  of  its  authority,  vol.  1,  page  79,  you 
will  ttnd  it  stated  that  from  1787,  the  year  after  the  Islands  were  dis- 
covered till  1817,  which  was  seven  years  before  the  first  Treaty  and 
eight  before  the  second,  2,500,000  seal  skins  had  been  taken,  besides 
700,000  thrown  into  the  sea  because  they  were  badly  cured  an(l  did  not 
pay  to  send  to  market.  Therefore  the  statement  of  3,000,00  is  under 
rather  than  above,  because  adding  the  700,000  to  the  2,500,000  taken 
down  to  1817,  there  were  over  3,000,000  down  to  1817  and  then  there 
were  seven  years  afterwards.    In  the  United  States  Case,  vol.  1,  page 
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2G1,  these  facts  are  confirmed  by  Mr.  Byrne  and  by  Venianiiiioff,  and  by 
Lutjens,  and  by  other  authorities,  and  that  is  at  i)iiges  I'-'O  and  1G4. 

The  profits  of  the  ]tussian-Ainerican  Company  up  to  18151,  when  the 
Ukase  was  issued,  had  been  30  per  cent  on  its  capital,  and  in  the  sec;- 
ond  period  of  its  lease  following  1821.  it  was  55  i)er  cent.  You  will  find 
those  figures  in  the  United  States  Case,  vol.  1,  page  200,  and  at  the 
time  of  the  negotiation  of  these  Treaties,  the  sea  otter  had  almost 
entirely  disappeared  and  the  fur-seal  product  was  the  chief  source  of 
its  industry. 

It  is  that  business  which  we  are  asked  to  infer  was  conceded — thrown 
o])eu  to  the  world,  or  to  these  countries,  which  constituted  the  world  so 
far  as  that  subject  was  then  concerned — it  is  that  business  and  that 
property  which  we  are  invited  to  believe  was  given  away  by  Itussia, 
when,  as  you  perceive  by  the  correspondence,  no  such  demand  was 
made,  and  the  subject  of  the  fur-seal  does  not  appear  in  the  entire  lim- 
its of  the  corres])ondence. 

Senator  INIgrgan. — Aie  those  facts  disputed  about  the  number  of 
seals  taken  by  Russia  iu  that  period? 

Mr.  Phelps. — I  do  not  understand  them  to  be  disputed,  because  we 
have  given  in  our  case — in  the  Appendix — the  reference  I  have  just 
made.  But  they  are  the  evidence  on  the  side  of  Great  Britain,  and  I 
am  aware  of  no  evidence  to  the  contrary.  That  is  the  conditicm  of 
things  in  which  we  approach  the  question  of  the  constructiou  of  the 
Treaties  that  followed  the  Ukase  of  1821. 

Now  referring  to  this  correspondence — some  confusion  in  my  judgment 
has  been  thrown  upon  this  branch  of  the  case,  by  trying  to  consider  the 
negotiation  between  Great  Britain  and  liussia,  and  the  negotiation 
between  Ameri(!a  and  liussia  at  the  same  time; — they  were  entirely  sep- 
arate as  you  will  remember. 

The  American  negotiation  was  first;  it  resulted  iu  the  Treaty  of  1824. 
The  British  negotiation  was  subsequent — not  subset  lent  to  1821r,  but 
subse(iuent  to  die  American  negotiation — ami  relat<  i  to  the  Treaty  of 
1825.  To  understand  what  the  parties  did  we  must  tidic  it  in  the  order 
of  time  and  consider  these  negotiations  sejjarately.  Let  us  find  out  iu 
the  first  place  what  Itussia  and  America  did,  and  then  we  shall  be  a 
long  way  towards  determining  wdiat  (ireat  Britain  and  Kussia  did.  I 
confine  myself,  therefore,  in  the  first  jdace  to  the  iu>gotiation  between 
the  United  States  and  Kussia,  and  leave  Great  Britain  (piite  out  of  the 
enquiry  for  the  present  moment.  What  did  Mr.  Adams  object  to  in  the 
first  pUice  in  his  very  first  letter  to  Mr.  de  Poletica,  the  Kussiaii  Minis- 
ter, when  the  language  of  the  Ukase  of  1821  was  brought  to  his  atten- 
tion. On  i)age  132  of  the  1st.  United  States  Appendix  you  will  see 
this  iirst  letter  dated  February  25th  1822: 

I  am  (lirt'cted  bytbo  PreHidont  of  the  United  States  to  inform  you  that  he  has  seen 
with  surprise  in  this  edict  tlie  assertion  of  a  territorial  claim  on  the  jiart  of  Russia, 
extendinjj  to  tlie  tilty  first  dejrret^  of  north  hititude  on  tliis  continent,  and  a  rejjuhi- 
tion  interdiclinj;  to  all  comnicrcial  vessels  other  than  Russian,  ujion  the  ]U'ualty  of 
seizures  and  contiscation  the  apitroach  upon  the  hij;li  seas  within  1(10  Italian  miles  of 
the  shores  to  which  that  claim  is  made  to  ai)|)ly.  Tiie  relations  of  the  United  States 
with  ills  lm|)erial  Majesty  have  always  been  of  the  most  friendly  character;  and  it  is 
the  earnest  desire  of  this  (ioverument  to  jireserve  them  in  that  state. 

It  was  exjiectcd,  before  any  act  which  should  detine  the  l)oundary  between  the  ter- 
ritories of  the  United  States  and  Russia  on  tliis  continent,  that  the  same  woiihl  liave 
been  arranged  by  treaty  bt>twcen  the  parties.  To  exclmle  the  vessels  of  our  citizens 
from  the  shore,  beyond  the  ordinary  distance  to  which  the  territorial  jurisdiction 
extends,  has  ex<uted  still  greater  surprise. 

This  ordinance  aifects  so  deei>ly  the  ri>jhts  of  the  United  States  and  of  their  citi- 
zens that  I  am  instructed  to  iiii|uire  whether  you  are  authorized  to  {fi\ti  explanations 
of  the  j^rounds  of  ri^ht  upon  i)rineiples  generally  recognized  by  the  laws  and  usagoa 
of  nations  which  can  warrant  the  claims  and  regulations  contaiiu'd  iu  it. 
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Now,  Sir,  thoie  is  stated,  in  the  first  place,  in  the  very  dear  lanjjuajje 
of  Mr.  AdaiiiH,  tlie  ^Minister  of  the  United  States,  exactly  what  it  was 
that  the  United  States  eomphained  of  in  the  Ukase  of  1821;  and  pardon 
nie  for  pointing  this  ont  on  the  luap  with  a  little  particnlarity,  because 
it  is  the  statement  of  the  controversy  which  you  do  not  find  modified 
you  find  it  talked  about,  discussed  and  rediscussed,  and  as  I  said  madi- 
perhaps  more  obscure  in  the  course  of  the  diplomatic  correspondence. 
He  says  Kussia  by  the  (Jkase  has  claimed  down  to  the  51st  degree  of 
north  latitude,  thus  fixing  arbitrarily  a  boundary  between  IJussia  and 
the  United  States  which  had  never  been  agreed  upon  by  treaty,  in  this 
new  and  comparatively  undiscovered  countrj-^  that  was  principally  unoc- 
cupied. He  says:  You  have  asserted  without  any  agreement,  as  a 
boundary,  that  which  we  cannot  agiee  to;  and  then  what?  You  have 
excluded  the  Government  of  the  United  States  and  its  citizens  from 
resorting  to  tiie  shores  affected  within  100  miles,  and  therefore  you  have 
interfered  with  our  rights. 

iS^ow  is  it  not  clear  iu  this  case  that  at  that  time  no  United  States 
vessel  had  ever  gone  into  the  Behring  Sea  or  gone  up  there  [Indicating 
on  the  plan]?  Tiieyhad  no  settlements;  they  had  notrade,  but  they  had 
a  trade  that  had  begun  to  be  important  as  you  will  remember  from  the 
evidence  along  this  shore  |Iiulicating  on  the  map].  What  did  Mr. 
Adams  mean  when  he  said  that  the  rights  of  the  United  States  were 
afl'ected  by  exclusion  from  the  shores,  in  the  language  I  have  just  read? 
Uid  he  mean  that  they  were  excluding  the  United  States  from  taking 
fur-seals  iu  the  Pribilof  Islands,  or  in  Behring  Sea?  There  is  no  sug- 
gestion of  such  a  thing. 

What  is  the  reply  of  IMr.  de  Poletica  to  that.  It  will  be  found  in  the 
following  passage: 

I  sliall  1)0  more  succinct,  Sir,  in  the  exposition  of  the  motives  which  determined 
the  Im])erial  Oovernniont  to  ])robil)itforeif;u  vessels  from  approacliing  the*  northwest 
coast  of  America  belonging  to  KuHsia  within  the  distanceof  at  least  1(K)  Italian  miles. 
This  measnre,  however  severe  it  may  at  first  appear,  is,  after  all,  but  a  measure  of 
prevention.  It  is  exclnsively  directed  against  the  culpable  enterprises  of  foreign 
adventurers,  who,  not  content  with  (>xcrci,sing  upon  the  coast  above  mentioned  an 
illicit  trade  very  prejudicial  to  the  rights  reserved  entirely  to  the  Russian-American 
Company,  take  upon  tl)"u  besides  to  furnish  arms  and  ammunition  to  the  natives  in 
the  Russian  possessions  in  America,  exciting  them  likewise  in  every  manner  to  resist 
and  revolt  against  the  authorities  there  established. 

The  American  (iovernmetit  doubtless  recollects  the  irregular  conduct  of  these 
adventurers,  the  majority  of  whom  was  composed  of  American  citizens. 

Has  been  the  object  of  the  most  ])re8siug  remonstrances  on  the  part  of  Kussia  to 
the  Federal  (jlovernment  from  the  time  that  Diplomatic  Missions  were  organized 
between  the  countries. 

Is  it  pretended  there  was  ever  a  remonstrance  from  Russia  to  the 
interference  of  the  United  States  vessels  in  Behring  Sea? 
Then  the  letter  continues: 

These  remonstrances,  repeated  at  different  times,  remain  constantly  without  eflfect. 

Then  it  says : 

The  Imperial  Government  saw  itself  nnder  the  necessity  of  having  recourse  to  the 
means  of  cofrcion,  and  of  measuring  the  rigor  according  to  the  inveterate  character 
of  the  evil  to  which  it  wished  to  put  a  stop. 

In  other  words,  this  is  what  the  Bussian  Minister  says,  if  you  inter 
pret  it  by  the  language  that  is  put'  into  his  mouth  now:  "The  object  of 
this  provision  in  the  Ukase  of  1821  is  to  put  a  stop  to  depredations  in 
Behring  Sea  whi(;h  have  become  injurious,  although  nobody  has  ever 
attempted  to  enter  the  sea  at  all."  lie  would  contradict  himself,  in  the 
language  that  he  utters,  if  you  attribute  that  language  to  the  interior 
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of  Behring  Sea,  rather  than  to  the  real  North-west  coast.  He  says  he 
must  request  the  Secretary  to  consider  tliat  tlie  ordinary  conditions  of 
a  shut  sea  attend  the  case,  and  that  the  Russian  Goveriiiueut  might  well 
have  claimed  it,  but  he  says: 

But  it  preferred  only  asserting  its  essential  rights  without  taking  any  aclvantago  of 
localities. 

Now  what  is  Mr.  Adams'  reply  to  that?  It  will  be  found  on  page  134. 
Of  course,  I  do  not  read  it  all. 

This  pretension. 

having  recited  what  I  have  just  quoted  from  IM,  Poletica. 

Is  to  be  considered  not  only  with  reference  to  the  (piestion  of  territorial  right, 
but  also  to  that  prohibition  to  the  vesMils  of  other  nations,  including  those  of  the 
United  States,  to  approach  within  100  Italian  miles  of  the  coasts.  I'rom  the  period 
of  the  existence  of  the  United  States,  as  an  independent  nation,  their  vessels  have 
freely  navigated  those  seas,  and  the  right  to  navigate  them  is  a  part  of  that  inde- 
pendence. 

Then  further  down  he  says : 

The  right  of  the  citizens  of  the  United  States  to  hold  commerce  with  the  aborig- 
inal Natives  of  the  north  west  coast  of  America  without  the  territorial  Jurisdiction 
of  other  nations  even  in  arms  and  munitions  of  war,  is  as  clear  and  indis]>utahle  as 
that  of  navigating  the  seas.  That  right  has  never  been  exercised  in  a  spirit  un  friendly 
to  Russia;  and  although  general  ccmiplaiuts  have  occasionally  been  made  on  the 
8ubj'3ct  of  this  couuiierce  by  your  predecessors  nospecilic  ground  of  charge  has  ever 
been  alleged  by  them  of  any  transaction  in  it  which  the  United  States  were,  by  the 
ordinary  laws  and  usages  of  nations,  bound  either  to  restrain  or  to  punish. 

Now  is  it  possible  to  doubt  what  those  gentlemen  were  talking  about 
in  such  language  as  that?  What  locality  did  they  refer  to.  Bid  tliey 
refer  to  a  locality  which  \he  United  States  vessels  had  never  invaded, 
where  they  had  no  trade,  and  no  business — where  no  remonstrance  ever 
could  have  been  made,  or  did  they  refer  to  the  shore  to  which  alone  such 
language  had  any  sensible  application? 

Then  comes  M.  de  Poletica's  reply,  and  this  is  the  last  letter  in  this 
connection  that  I  have  occasion  to  read.    He  says : 

As  to  the  right  claimed  for  the  citizens  of  the  United  States  of  trading  with  the 
natives  of  the  country  of  the  north-west  coast  of  America,  without  tlie  limits  of  the 
jurisdiction  belonging  to  Russia,  the  Imi)crial  tJovernment  will  not  certainly  think 
of  limiting  it,  and  still  less  of  attacking  it  tliere.  But  I  cannot  dissemble,  Sir,  that 
this  same  trade  l)eyond  the  51st  degree  will  meet  with  difficulties  and  inconven- 
iences, for  which  the  American  owners  will  only  have  to  accuse  their  own  imprudence 
after  the  publicity  which  has  been  given  to  the  measures  taken. 

Now  what  I  deriv'o  from  this.  Sir,  is  that  in  the  origin  of  this  contro- 
versy between  America  and  Great  Britain  when  the  language  of  tlie 
Ukase  of  1821  was  first  challenged,  the  claim  of  the  [Tnitcd  States  by 
language  which  cannot  be  mistaken  because  it  was  only  one  subject  that 
it  had  application  to  was,  first:  "You  have  extended  your  boundary 
without  authority  to  a  limit  that  we  do  not  agree  to."  Sei^ondlj' :  "  You 
have  undertaken  to  put  a  stop  to  tlie  business  which  the  United  States 
vessels  have  long  been  carrying  on  in  trading  with  natives  on  their  coast 
and  to  exclude  us  from  coming  within  100  miles  of  that  coast,  and  that 
assertion  we  altogether  deny''. 

Now  I  repeat,  Sir,  what  I  said  a  little  while  ago:  suppose  all  there 
had  been  in  the  Ukase  of  1H21  was:  "we  assert  the  exclusive  right  to 
fur  seals  in  Behring  Sea"',  is  there  any  reason  to  8U])po8e  that  what  Mr. 
Adams  said  or  what  he  ever  said  or  what  any  American  has  ever  said 
who  corresponded  on  this  subject — either  that  the  Government  hjwl  any 
desire  to  controvert  that  or  any  personal  interest  in  converting  it,  or 
that  such  an  assertion  of  right  would  have  been  for  a  moment  chal- 
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lenpjed?  Yon  will  observe,  Sir — you  have  not  failed  to  observe  T  s\m 
sure  in  what  has  been  derived  from  this  eorrespoiidence — that  the 
inclusion  of  the  Hehring  Sea  in  the  result  of  this  correspondence  is 
altogether  by  inference;  and — I  am  speaking  now  of  the  American 
negotiation — with  respect  to  the  American  negotiation  the  controversy 
was  entirely  in  regard  to  what  is  called  "the  north-westeru  coast"  in 
this  controversy,  as  it  would  seem  to  be,  in  contradistinction  to  what  I 
have  called  the  "north  eastern  coast".  The  controversy  was  altogether 
in  regard  to  the  actual  rights  and  occnpation  of  the  United  States  on 
the  north  western  coast,  and  the  boundary  line;  and  we  only  bring 
iJehring  Sea  into  that  controversy  by  assuming  that  the  general  lan- 
guage which  is  employed  speaking  of  the  the  northwest  coast  wovld 
include  it — not  that  it  did  include  it  in  the  estimation  of  the  parties, 
because  the  use  they  were  making  of  the  language  shewed  that  it  was 
not  inchuled  at  all. 

This  runs  through  the  correspondence.  I  could  cite  much  more,  if  I 
cared  to  read  over  again,  what  has  been  read;  but  my  eye  now  falls 
upon  the  i)assage  I  alluded  to  a  little  while  ago.  It  is  in  Mr.  Middle- 
ton's  letter  at  page  130  of  the  first  volume  of  the  United  States  Appen- 
dix, where  Mr.  Middleton  writes  to  Mr.  Adams  how  this  strong 
language  of  the  Ukase  of  1821  came  to  be  employed.    He  says: 

For  soino  tirno  past  I  bi^san  to  perceive  that  the  provisions  of  the  Ukase  would 
not  be  persisted  in.  It  appears  to  have  been  signed  by  the  Emperor  without  sufli- 
cient  examination,  and  may  be  fairly  considered  as  having  been  surreptitiously 
obtained.  There  can  be  no  doubt  therefore  that  with  a  little  patience  and  man- 
agement it  will  be  moulded  into  a  less  objectionable  shape. 

You  see  then.  Sir,  in  approaching  this  subject,  first  how  little  prob- 
able it  was  that  Russia  would  have  readily  given  away  this  valuable 
industry;  secomlly,  that  it  was  not  intending  to  give  it  away;  that 
the  United  States  never  had  sought  to  interfere  with  it  in  any  way,  but 
contined  its  remonstrance  to  other  points;  so  that  when  you  come  to 
read  the  article  of  the  Treaty  which  was  very  readily  agreed  on,  the 
longer  this  correspondence  proceeded  the  plainer  it  became  that  it 
was  a  controversy  over  words  and  not  over  rights — that  Kussia  never 
intended  the  full  meaning  of  the  words  of  the  Ukase  of  1821 — it  dis- 
claimed it  from  the  outset;  it  was  only  bringing  the  parties  together, 
and  if  it  had  been  done,  as  I  have  said,  directly,  instead  of  through  the 
convolutions  of  a  long  correspondence,  with  the  embarrassments  that 
always  attend  such  correspondence  that  must  be  made  public,  it  would 
have  been  done  even  still  more  readily  than  it  was;  and  when  you 
come  to  the  actual  concurrence  between  Russia  and  the  United  States 
there  really  was  no  difficulty  at  all,  and  all  the  discussion  that  had 
taken  place  was  as  to  the  claims  which  were  made  in  terms,  and  not 
intended  to  be  made  or  to  be  insisted  upon  in  reality. 

Then  comes  this  Treaty.  You,  Sir,  I  am  sure  (whose  diplomatic 
experience  has  suggested  to  you  the  extreme  difficulty  that  attends 
even  the  reducing  to  form  of  a  Treaty  which  has  substantially  been 
agreed  upon),  will  have  been  surprised  to  see  how  easily  this  negoti- 
ation between  Russia  and  the  United  States  resulted  in  the  Treaty  of 
1824 — how  neither  party  gave  away  anything  that  it  had  insisted  upon 
in  reality — how  Mr.  A«lams,  having  stated  his  objection,  was  met  at 
once  by  the  explanation  from  Russia — "Well,  but  we  never  meant 
that:  we  did  not  mean  to  insist  upon  that;  what  we  meant  was  so  and 
so.".  "Well,  so  and  so",  rejoins  Mr.  Adams,  "we  have  no  quarrel 
about:  we  have  made  no  point  Jibout.  This  is  what  we  claim — the 
adjustment  of  the  boundary,  and  that  our  legitimate  trade  on  the  coast 
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sliall  not  be  intorfered  with."  "That,  we  never  intended  to  interfere 
with",  says  Kussia,  and  the  Treaty  of  1824  results,  without  the  least 
compromise,  liussia  gives  away  nothing,  except,  as  Mr.  Middleton 
points  out,  the  unfortunate  phraseology  which  went  a  great  deal  too 
far.  Mr.  Adams  obtained  all  he  claimed.  I  should  modify  that  obser- 
vation by  saying  that  the  only  thing  in  this  Treaty  which  was  any- 
thing else  than  an  explanation,  was  tlie  provision  that  for  10  years  the 
shijjs  of  neither  party  should  be  interfered  with  iu  certain  trading 
rights  which  are  not  material  to  this  point. 
Now  the  Treaty  of  1824  proceeds  thus : 

It  is  agreed  that  in  any  part  of  the  Great  Ocean,  commonly  called  the  Pacific 
Ocean,  or  South  .Sea,  the  respective  citizens  or  snbjecta  of  the  High  Contracting 
Powers  sliiiU  be  neitlier  disturbed  nor  restrained,  either  in  navigation  or  in  linliing, 
or  in  the  power  of  resorting  to  the  coasts,  npon  points  which  may  not  already  have 
been  occu))ied,  for  the  pnrpose  of  trading  witii  the  natives,  saving  always  the 
restrictions  and  conditions  determined  by  the  following  Articles". 

Senator  Morgan. — That  is  the  4th  Article? 

Mr.  Phelps. — No,  that  is  the  1st  Article.    The  4th  Article  is  this: 

It  is  nevertheless  understood  that  during  a  term  of  10  years,  counting  from  the 
signature  of  the  ]>resent  convention,  the  ships  of  both  Powers,  or  which  belong  to 
their  citizens  or  subjects  respectively,  may  reciprocally  frequent,  without  any  hin- 
drance whatever,  the  interior  seas,  gulfs,  harbors,  and  creeks,  ii])()n  the  coast  men- 
tioned iu  the  preceding  article,  for  the  pnrpose  of  fishing,  and  trading  wiih  the 
natives  of  the  country. 

Senator  Morgan. — Why  did  they  limit  the  right  of  fishing  and  trad- 
ing with  the  natives  for  a  period  of  10  years,  and  make  it  reciprocal,  if 
those  rights  were  surrendered  by  Russia  into  the  hands  of  the  other 
two  Governments? 

Mr.  Phelps. — Because  the  provisions  of  Article  10  refer  to  a  liberty 
that  the  respective  nations  should  have,  to  go  to  the  shores  of  each 
otiier  and  Article  1  undertakes  to  define  what  those  shores  are. 

Senator  Morgan. — And  it  seems  to  relate  also  to  the  right  of  fishing 
as  well  as  resorting  to  the  shore. 

Mr.  Phelps. — Certaiidy  it  does.  Article  I  provides  that  both  shall 
have  the  right — that  is  to  say  that  neither  shall  be  disturbed,  or 
restrain  the  other — neither  in  ten  years  nor  in  any  other  time.  That 
is  only  a  ditierence  of  phraseology  from  saying  both  sides  shall  have 
the  right  "in  that  ])art  of  the  Great  Ocean." 

"Whether  that  includes  Behring  Sea  is  the  question  I  am  con)ing 
to.  Then  it  says  that  for  10  years  neither  ])arty  shall  be  restrained 
from  visiting  the  interior  seas.  That  is  article  4.  Of  course,  1  should 
refer  to  article  3  which  gives  the  boundary  line,  and  that  makes  the 
two  intelligible.  Tread  the  1st  article  first,  aud  then  article  4,  with- 
ont  re.'iding  article  3.    Article  3  says  this: 

It  is  moreover  agreed  that,  hereafter,  there  shall  not  be  formed  by  the  citizens 
of  the  UnitcKl  States,  or  under  the  authority  of  the  said  states,  any  establishment 
upon  the  north  west  coast  of  America,  utr  in  any  of  the  isl.mds  adjacent,  to  the 
north  of  tifly-four  degrees  and  forty  niinnti's  of  north  latitude;  and  that,  in  the 
same  manner,  there  shall  be  none  formed  by  Kussian  subjects,  or  under  authority  of 
Russia,  south  of  the  same  parallel. 

Senator  Morgan. — The  diflfieulty  in  my  mind  is  this.  If  the  riglits 
in  article  I  and  Article  IV  are  identical,  why  should  these  two  Govern- 
ments first  agree  that  they  should  be  surrendered  absolutely  and  for- 
ever, and  then  afterwards  agree  that  a  limit  of  ten  years  should  be  put 
on  them. 

Sir  Charles  Russell. — Article  IV  applies  to  territorial  waters — 
"interior  seas,  gulfs,  harbors,  creeks,  aud  so  on." 
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Ml'.  PiiKLrs. — I  suppose  this  is  the  rea«1in{;  of  the  Tronty  in  plain 
words,  as  I  construe  it — of  course  it  will  be  for  the  better  consideration 
of  this  Tribunal.  LilvC  many  Treaties  it  is  not  very  i)lainly  expressed, 
among-  which  might  be  included  the  one  that  has  constituted  this  Tri- 
bunal. Tlie  ])arties  are  so  afraid  of  giving  something  away  that  it 
results  in  obscurity;  but  1  understand  this  to  be  the  meaning  of  the 
Treaty,  bearing  in  mind  that  it  was  largely  an  unoccupied  and  partly 
undiscovered  country  at  that  time:  Kussia  shall  have  the  exclusive 
right  to  make  settlements  down  to  54°  40' — in  other  words,  that  shall 
be  considered  the  territory  of  llussia,  and  you  shall  not  come  above 
that:  lielow  that,  as  far  as  Russia  and  the  United  States  are  concerned 
at  any  rate,  (because  the  rights  of  Great  Britain  do  not  come  in  here) 
it  shall  be  considered  tlie  territory  of  the  United  States,  and  Kussia 
will  not  go  below  r>4:°  40'.  Now  you  have  a  b(»undary  line.  This  hav- 
ing been  determined,  for  10  years  the  ships  of  the  two  countries  may 
enter  each  other's  territorial  waters  and  the  islands  in  the  interior  seas 
and  gulfs  for  the  purposes  of  certain  trade  and  subject  to  certain 
restrictions.    That  is  the  meaning  of  the  Treaty. 

Senator  Morgan. — And  after  that,  they  may  enter  Russian  waters 
pernmnently  for  the  same  purpose? 

Mr.  PiiKi.PS. — Oh  Jio.  Articles  I  and  III  draw  the  territorial  line. 
Then  Article  I\^  provides  that  that  territorial  line  may  be  invaded  by 
both  sides  by  mutual  consent  for  certain  purposes.  That  is  the  way  I 
read  tlie  Tieaty;  and  all  that  we  have  to  do  with  it  here  for  the  pur- 
pose of  elu(!i(lating  the  question  we  are  charged  with,  is  to  find  out 
whether  lichring  Sea  was  or  was  not  included  within  the  terms  of  this 
Treaty;  and  the  difference  that  makes  is  this;  if  Behring  Sea  was 
included  within  the  meaning  of  the  term  in  the  1st  Article  of  this 
Treaty,  then  it  is  open  to  be  argued  by  iini)lication,  and  not  directly, 
that  Russia  did  thi'(nvopen  to  the  United  States  a  right  of  fishing  and 
so  fortli,  in  the  Behring  Sea  which  might  be  argued  to  afl'ect  the  exclu- 
sive right  to  this  fur  seal  fishery,  though  it  does  not  say  so.  On  the 
other  hand,  if  Beliring  Sea  is  not  included  within  the  terminology  of 
this  Article  of  the  Treaty  then  the  Treaty  has  nothing  to  do  with  the 
case  whatever. 

Loid  IIannen. — Nothing  to  do  with  Behring  Sea.  It  would  have  to 
do  with  the  question  of  rtsliing  in  whatever  is  tbe  proper  meaning  of 
the  words  "I'ai'ilic  Ocean"'. 

Mr.  I'liELPS. — Yes;  not  with  Behring  Sea. 

Lord  Uannen. — Yes,  that  is  wiiat  1  say. 

Mr.  IMlKLl'S. — That  is  what  1  mean;  it  has  nothing  to  do  with  this 
case  so  far  as  i?ehring  Sea  is  concerned.  That  is  wh-it  I  meant  to  say. 
I  will  repeat  that,  in  order  that  we  may  start  in  what  I  am  inq)erfectly 
trying  to  say  with  a  i)erfectly  clear  conception  of  what  1  am  contend- 
ing for:  That  Russia  had  had  exclusive  occupation  and  ex<!liisive  claim 
to  the  fnr-seal  fishery  at  least,  i)robably  to  uioie  than  that,  down  to  1821, 
is  not  disjjuted.  It  cannot  be  disputed  because  there  is  no  evidence  to 
dispute  it  ui)on.  Now  if  Russia  ever  gave  aw^ay  tier  claim  on  that  sub- 
ject slie  gave  it  away  wiieii  she  signed  this  Tieaty  witli  the  United 
States  and  alterwarcl  with  vireat  Britain.  If  she  gave  it  away  then 
directly,  or  by  imi)]ication  to  any  extent,  then  the  Treaty  touches  the 
question  of  Behring  Sea  in  this  case.  If  she  did  mtt,  that  possession 
continued  unbroken  down  to  18(J7  when  she  conveyed  it  to  the  United 
States.  It  all  turns  tlieii — all  these  questions  that  are  submitted  to 
you  except  so  far  as  the  facts  are  undisputed  because  the  possession  is 
undisputed, — it  ail  turns  upon  the  question  whether  in  the  treaties  of 
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1821  and  182.5  liussia  did  throw  open  to  these  countries  the  only  right 
tiiat  she  hiid  ])revi()usly  asserted  to  be  exehisively  in  herself'  If  slio 
did.  that  is  one  thing.  IT  she  did  not,  then  tiiose  Treaties  so  far  as  the 
liehring  Sea  is  concerned  disapi)ear  out  of  this  case. 

Senator  ^loUfiAN. — 1  understand  your  contention  to  be,  that  in  order 
to  throw  open,  as  you  say  tiiose  rights,  there  would  have  to  be  a  distinct 
and  artirniative  expression  in  the  Treaty? 

jMr.  IMiKi.i's. — Yes,  Sir,  or  else  a  toleration  of  an  invasion  of  it.  It 
may  be  expressed  or  inii)lied.  It  is  exi>ressed  when  the  nation  puts  it 
into  a  Tieaty  or  a  c(»iivention:  it  is  implied  when  she  permits  the  world 
to  come  there  and  interfere  with,  and  particii)ate  in,  the  fisheries.  As 
I  pointed  out,  there  is  no  evidence  of  actual  interruption  down  to  18G7, 
and  tiierel'ore  if  liussia  has  done  anything  to  weaken  her  claim  she  did 
it  by  the  i)rovision  of  a  Treaty,  whi(di,  as  we  shall  see,  never  was  acted 
upon  in  that  sense  by  either  of  the  parties  to  it.  These  two  (piestions 
then :  What  is  meant  by  the  "North  West  Coast",  and  whether  Hehring 
Sea  is  included  in  the  term  "  Pacific  Ocean"  and  "(Ireat  South  Sea" 
are,  the  sanui  (piestion.  You  are  again  stating  the  same  thing  in  differ- 
ent words.  If  lieluing  Sea  is  included,  then  you  may  say  the  North 
AVest  t'oast  runs  up  and  attaches  the  Western  Coast  of  Behring  Seji — 
what  is  now  Alaska.  If  liehring  Sea  was  not  included,  then  the  North 
West  Coast  was  liadted  as  we  say  it  was  limited.  The  two  inquiries 
arc  the  same. 

The  i'UKsiDKNT. — You  are  of  opinion,  at  any  rate,  that  the  Treaty  of 
1824  has  nothing  to  do  with  the  eastern  coast,  with  the  Siberian  Coast. 

Mr.  I'HKLi'S. — 1  think  it  has  nothing  to  do  with  the  Siberian  Coast. 

The  1Mjksidej\t. — Then  Article  I  would  not  api)ly  to  the  Coast  of 
Kanischatka? 

Mr.  riij!)Li'S. — Certainly  nobody  claims,  I  suppose,  that  it  would 
have  that  elfect.  That  was  one  consideration  that  I  was  intending  to 
advert  to  on  the  question  of  the  construction  of  this — that  if  you  gave 
the  construction  that  my  friends  contend  for,  you  include  this  whole 
Siberian  Coast  |indicating  on  the  map]  that  nobody  ever  laid  any  claim 
to  or  had  any  business  with,  and  which  liussia  would  certainly  not 
have  volunteered  to  surrender.  That  is  one  consideration  that  i»ears 
on  tbe  meaning. 

Now  we  come  to  the  meaning  of  the  words  in  the  first  Arti^jle  in  the 
Treaty. 

All}*  part  of  the  Great  Ocean,  commonly  called  Pacific  Ocean,  or  South  Sea. 

"What  is  the  question? 

It  is  whether  "  Behring  Sea"  in  the  common  speech  and  understand- 
ing of  men  at  that  time  was  designated  as  the  "Pacific  Ocean",  or 
whether  it  was  not? 

Commo)ily  called — not  sometimes  called — that  is  a  very  different 
expression.  Was  it  tlien  commonly  called  and  designated  as  part  of 
the  Pacific  Ocean?  If  it  was,  then  tl.is  Treaty  includes  it:  if  it  was 
not,  the  Treaty  does  not  include  it.  If  tinit  question  is  too  <lonbtful  to 
be  determined,  tlien  we  should  have  to  resort  toother  principles  of  con- 
struction to  (iiidont  what  the  Treaty  meant.  If  Behring  Sea  is  incbuled 
in  the  phrase  "Pacific  Ocean",  it  nuist  be  ui)on  one  of  two  grounds — 
either  that  the  language'  of  the  Treaty  includes  it,  that  is  to  say, 
the  descrijjtion  "commonly  called  Pacific  Ocean"  includes  it.  If  it 
does,  that  is  an  end  of  it.  If  it  does  not,  and  the  language  i  ^  found  to 
be  ambiguous,  then  it  must  be  incori)orated  into  the  Treaty  by  the 
understanding  which  it  is  proved  the  i)artiesLad  of  the  definition  of  an 
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iiinV)iKnous  toriii.  I  snpjjose  it  is  quite  thiKliuncntal  in  the  coiishiictioii 
of  all  contracts,  Treaties  and  everything  else — tiie  first  resort  is  to  the 
lanji'iiajje  of  the  Treaty — of  the  contract.  Both  parties  are  bound  by 
that.  They  are  not  to  be  luMird  against  their  own  words  in  the  al)sence 
of  a  consideration  that  cannot  apjily  to  a  Treaty  between  natittns — 
namely  Iraud.  If  therefoie  these  words  do  include  Uchring  vSea  in  the 
"  Pacific  Ocean",  then  the  United  States  are  bound  by  it  and  Russia  is 
bound  by  it. 

If  on  the  other  hand  the  term  "conunonly  called",  excludes  that, 
tlien  they  are  not  bound  by  it.  Then  in  the  third  contingeiu'y:  If  the 
Tribunal  finds  itself  in  the  situation  of  being  obliged  to  say:  "These 
words  are  so  far  ambiguous  that  we  cannot  say  that  they  do  necessarily 
include  Behring  Sea  in  "  the  racific  Ocean  ",  and  we  cannot  say  that 
they  necessarily  exchule  it,  then  you  have  to  find  out  what  the  i>arties 
meant  by  the  use  of  language  which  is  susceptible  of  two  very  different 
meanings.  Which  way  did  they  understand  it?  lioth  sides  set  forth 
very  large  lists  of  maps.  The  moment  you  go  to  the  meaning  of  the 
phrase  "commonly  called  the  Pacific  Ocean",  you  have  recourse  to  the 
maps.  There  are  105  in  Mr.  Blaine's  list;  there  are  more  than  that  in 
the  British  Case  or  Counter  Case.  My  friend  Sir  Richard  Webst(U'  was 
mistakeu  in  saying  that  most  of  these  in  Mr.  Blaine's  list  were  included 
in  theirs — there  are  only  about  ten.  lie  will  find,  when  he  compares 
the  lists  that  there  are  only  about  10  of  Mr.  Blaine's  nuips  that  are  to 
be  found  in  the  British  Collection. 

Sit'  Charles  Kussell. — Before  my  friend  goes  to  the  maps  might  I 
ask  him  to  read  M.  de  Poletica's  description  of  what  he  understood  by 
the  "Pacific  Ocean".     It  is  in  the  despatch  my  friend  lias  passed  over. 

Mr.  Phelps. — I  have  passed  over  tliem  all. 

Sir  Charles  Kussell.— The  date  of  it  is  the  L'8tU  February  1822. 

Mr.  Phelps. — If  you  will  kindly  give  it  me,  I  will  refer  to  it. 

Sir  Charles  Russell. — It  is  only  this  pas.sage. 

I  onKlit,  in  the  last  place,  to  request  yoii  to  consider,  Sir,  that  tlio  Russian  posses- 
sions in  the  Pacilic,  Ocean  extend,  on  thouortli-west  coast  of  America,  from  Behring 
Strait  to  the  olst  dejj;ree  of  north  latitnde,  and  on  the  opposite  side  of  Asia  and  the 
islands  adjacent,  from  the  same  atrait  to  the  45th  dej^ree. 

Mr.  Justice  Harlan. — Mr.  Adams' reply  to  that  shews  that  he  under- 
stood that  the  i)art  of  the  Pacific  Ocean  there  referred,  to,  was  south  of 
the  Aleutian  Islands,  because  he  si)eak8  of  the  distance  being  4,000 
miles. 

Sir  Charles  Russell. — With  great  defere/ice  not  so.  ]\Ir.  Adams 
in  reply  points  out  that  the  description  would  cover  an  extent  of  ocean 
which,  at  one  part,  south  of  the  Aleutians,  would  measure  4,00(>  nnies. 

Mr.  Phelps. — That  has  been  read  before,  and  does  not  touch  the 
point  of  my  argument  in  the  least  degree.  If  you  are  going  to  examine 
the  witnesses,  and  And  out  whether,  every  time  that  a  man  when  talking 
about  anotiier  point  uses  the  phrase  "Pacific  Ocean"  as  including  this 
sea  or  uses  it  as  excluding  it,  you  never  would  come  to  an  end.  ^'othing 
is  more  in<leterminate  on  such  an  inquiry,  than  the  language  which  is 
used  wlien  the  particular  ])oint  of  where  the  boundary  line  is,  is  not  in 
vnind  and  is  not  in  controversy.  If  I  were  to  ransack  history,  litera- 
ture, and  travels  for  the  purpose  of  accumulating  instances  in  whuU 
the  "Pacific  Ocean"  is  spoken  of  as  not  including  Behring  Sea,  why 
what  a  mass  of  material  I  should  bring  together.  And  wliat  does  it 
prove?  Nothing  at  all.  Because  when  the  parties  vNere  using  that 
general  exi)rcssion  their  minds  were  not  on  the  particular  point  we  are 
now  discussing. 
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Ho,  on  the  otlier  Imiitl,  if  you  cull  this  correspoiKlcnc*'  you  will  riiul 
plenty  of  instances  in  which  casual  expn-ssions  are  used  which  wouhl 
look  one  wayortlie  other — (I  attribute  lu)  impoitaiu'e  to  them  on  either 
side);  but  when  you  j-'o  to  niaps  of  }>eographerH  fioni  whom  wc  }jet  all 
our  ideas  of  jjoojifraphy,  atlases,  charts,  maps  and  so  forth  <'onveyin{if 
and  end)()(.yin};  all  the  knowledge  there  is  —  when  yon  come  to  fiiul  out 
where  they  drew  the  line,  then  you  are  ajiproatliing  the  answer  to  the 
«|U('stion;  what  is  conmionly  called  ihe  Pacilic  Ocean? 

Then  in  the  consideration  of  niai)s  there  is  a  further  discriiniinition  to 
be  made,  and  tliat  will  reconcile,  in  a  striking  degree,  wliat  is.  on  the 
threshold,  to  a  superficial  observer,  the  conflict  between  these  sets  of 
maps.  A  i)erson  who  has  not  tsiken  the  trouble  to  amilyse  them  will 
sni>i)ose  that  there  is  a  great  conflict  in  this  evidence — that  there  is 
really  an  enornuuis<ionfiict:  a  great  many  nujps  say  oiu'  thing — a  great 
mnny  say  another.  When  you  come  to  analyse,  you  look  at  the  maps 
and  consider  what  the  nmp  is  dealing  with,  what  it  is  undertaking  to 
siiow — discriminating  those  that  are  authoritative — that  are  madci  upon 
authority,  that  are  made  deliberately,  from  little  maps  that  are  attached 
to  liooksof  travel,  or  to  elucidate  something  which  does  not  require 
this  distinction  to  be  made. 

Now  my  frieiul's  tactics  (if  it  is  not  disrespectful  to  apply  a  military 
term  to  the  conduct  of  a  controversy),  all  through  this  case,  are  wliiit  may 
be  known  as  the  "battalion  system"  of  witnesses.  As  1  slutll  have 
occasion  to  ])oint  out  in  a  great  many  instances,  he  has  a  battalion. 
They  are  all  in  fornmtion.  The  efiectof  them  is  tremendous.  We  have 
1(10  to  1  ")(>  witnesses  swearing  to  the  fact.  Are  you  going  to  doubt  that 
fact?  It  is  not  until  you  call  the  roll  of  this  battalion  and  let  eacli  man 
stand  out  by  himself  that  you  find  a  large  share  of  them  swear  directly 
the  other  way, — another  large  share  do  not  swear  at  all — that  those 
who  really  sui)port  the  point  as  to  which  they  are  called,  become  so 
insignificant  that  the  battalion  shrinks  into  a  coijioral's  guard. 

it  is  exactly  so  with  these  maps.  1  was  appalled  (sui)posing  that  1 
had  some  idea  of  what  the  merits  of  this  question  was),  when  I  fouml 
there  were  some  13(5  maps  that  apparently  on  the  face  of  this  case  defined 
this  boundary  differently  from  what  I  had  supposed.  It  is  not  until 
you  analyse  the  13G  that  you  find  what  the  result  is.  To  begin  with, 
and  to  find  out  what  these  men  meant  in  1824  by  "commonly  called", 
we  may  dismiss  subsequent  maps.  They  were  talking  about  the  geog- 
raphy of  the  world  as  it  was  understood  then.  Geography  and  geo- 
graphical terms  change  as  everything  else  does.  We  siiould,  few  of  us, 
recognize  maps  by  which  we  began  the  study  of  geograjihy,  as  ai)ply- 
ing  to  the  world  at  the  present  time,  though  th"  world  is  very  mucli  tlio 
same  as  it  was  then.  I  discard  the  subse<iuent  maps,  and  address  myself 
to  the  consideration  of  tlie  maps  that  were  then  considered  authorative — 
that  you  may  assume  in  the  absence  of  evidence,  guided  the  views  of 
intelligent  people  as  to  these  geograi)liical  distinctions.  So  let  us  con- 
sider the  maps  between  1800  and  18L'3,  the  Ainericiin  Treaty  being 
in  lS2-f.  Then  let  us  remember  that  these  two  countries  naturaily — not 
to  the  exclusion  of  other  nmps — look  at  their  own;  the  first  resort  of  a 
country  intelligent  en(mgh  to  have  scientific  ma])S  and  pul)li('ations  is 
to  its  own  maps.  Take  the  Eussian  maps  for  instance  and  I  shall 
dispose  of  what  there  is  to  say  about  that  before  the  recess.  There  are 
eleven  Eussian  maps  cited. 

3Ir.  Justice  IIaulax. — On  both  sides. 
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Mr.  I'liiw.rs.— On  Itotli  sides.  Fitur  in  .Mr.  Mliiino's  li.st,  nnd  seven 
in  tlut  i!i  itisli  list.  All  hutoneot' tlieui  ^Mvea  sepiirate  iiiiine  to  lieliiiii}; 
Sea.  It  was  called  at  this  early  date  as  you  kn(»\v,  the  Sea  of  Kain- 
seliatka  or  "Bassin  du  Nord'* — to  some  extent  tlio  '•  Heaver  Sea."  All 
those  eleven  maps  but  one  },Mve  a  separate  desij^nation  to  this  sea,  and 
tiie  (luestion  is  what  a  liussiiiii,  in  making  an  aj;i'eement  of  that  sort, 
commonly  understood?  The  map  that  fails  to  {>ive  it  is  a  map  by  Lisi- 
anky,  which  illustiates  liis  book  of  travels.  It  is  not  a  };eo;,'raplii(!al 
map  or  chart — it  is  a  map  annexed  to  a  book  ilhistratinfj  his  travels: 
he  did  not  ^o  into  the  I»elirini;  Sea,  and  the  conse(pienee  is  in  liis  map 
no  special  desi<,'nation  is  j^iven  to  Belirinjj  Seiu  It  is  left  without  a 
name,  but  in  all  the  others  every  one  of  thein — and  some  of  them  quite 
authoritative,  you  tind  a  sejiarate  name  j,'iven. 

Mr.  Justice  IIai?lan. — Mr.  Pholps,  I  would  liketo  ask  you  tliere,  do 
yon  know  what  some  of  those  IJussian  words  on  the  niai>of  1802  mean? 
IN'iliaps  Sir  Charles  Hus.sell  may  be  able  to  say?  1  .see  on  that  map  of 
IStHi,  therb  are  certain  woi'ds  marked  on  what  we  call  Behriii}?  Sea  in 
Russian;  and  below  that,  certain  other  words.  Do  you  know  what 
those  l{ussian  words  mean? 

Sir  Charles  Bussell.—"  Beaver  Sea",  I  believe  it  is  called. 

Mr.  Justice  Harlan. — What  is  the  ICnf^lish  of  the  Kussian  words 
below  the  Aleutian  islands  in  large  letters? 

iMr.  J'HELPS.— "Southern  Sea,  or  still  Sea",  I  think.  Sir. 

Sir  Charles  Ki  sski>i-. — There  is  apparently  an  alternative  readinR. 
The  reading  of  th(^  words  to  theright  is  "Pacilic  Seaor  I'acilic  0(.*ean"; 
The  words  f-  t'je  left  1  do  not  exactly  know  the  meaning  of.  You  will 
lind  the  explanation  iludgc,  of  this  i)arti(  ular  map,  on  page  Do  of  the 
1st  volume  of  the  AjjptMKlix  to  tlie  British  Counter  Case.  It  is  the  map 
of  1802,  and  ai)])areiHly  the  words  below  are  "  Southern  Ocean  or  Still 
Sea". 

JMr.  Phelps.— Yos,  tbat  is  what  they  mean. 

Sir  Chaiu.es  Blssell. — That  is  Ho.  24  on  tliat  page.  You  will  find 
the  exjjlauation  of  all  of  them.  There  is  also  the  name  "  Kamschatkha 
Sea"'  running  paralhd  to  Kamschatka.    It  is  markcu  on  the  same  plan. 

iMr.  I'HLLPS. — Now  as  to  these  nuii»s — if  you  will  indulge  me  Sir  witli 
another  word  before  luncheon,  I  shall  be  able  to  dismiss  them.  I  have 
said  that  ten  of  these  nuips  gave  a  separate  designation  to  Behiing 
Sea.  This  map  has  the  importance  of  being  in  the  lirst  place  the 
Olhcial  niajiof  the  IJussian  (loveinnient,  published  by  its  Quarter  IMas- 
terCleuerars  l)('])artment.  The  others  are  the  work  of  private  Geogra- 
phers. This  is  theOlllcial  map.  In  the  next  ])lacethe  case  shows  tliat 
this  map  v'.s  actually  used  in  this  uegociation  be  '.ause  a  copy  of  it 
with  manuscri])t  notes  of  his  own  is  sent  by  Sir  Charles  Bagot  in  his 
Despatch  to  his  (iovernmeiit  on  the  17th  November  1821 ;  so  that  it  is 
not  only  onic'al  but  it  was  actually  used  at  St.  Petersburg  between  the 
British  ]\Iiiiisier  and  the  JJritish  Governnunit  and  traiisnutted  by 
the  representative  of  the  British  Government  to  his  own  country. 

Now  I  ask  if  .yoa  have  to  give  a  meaning  on  the  part  of  Bussia  to 
this  term  "  commonly  called  the  Pacific  Ocean  "  are  you  going  to  give 
the  nu'aning  that  is  opi)o.sed  to  ten  maps,  out  of  eleven,  oi)posed  to  the 
official  map  of  the  Government,  oi)posed  to  the  map  that  was  used  in 
the  negotiation? 

I  shall  now.  Sir,  with  your  permission  consider  some  other  mai)S  in 
the  case. 

[The  Tribunal  here  adjourned  for  a  short  time.) 
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Sir  CiiAUi,i:s  1{»'ssrli,. — I  linvoiiHkocl  inyloariicd  IVinid'H permission 
hefon*  lie  n'siiiiics,  to  |)oiiit  out  in  it'l't'n'nc*^  to  tlie  map  bcl'oie  .Mr.  .Ins- 
tice  Harlan  that  lliere  aro  s<»uu'  otiier  words  that  iiad  better  b« 
ex])lained. 

The  Pkf.sidkni'. — If  yon  please,  Sir  Charles. 

Sir  Chaki.ks  K'isskli,. — You  will  observe  just  north  of  Ilelirin;^' 
Strait  a  nnndier  of  \\(»rds  stietehiiiji'  away  to  the  rij^ht  and  poinj;'  down 
in  the  direction  of  tlier)(lth  de<iiee, — endin<,'jnst  above  tlie  ."»(»th  dej;i('e. 
The  translation  of  those  words  be;;inni'i;'  fictm  liehrinpf  Strait  and 
jioin}"-  down  between  oo'^  and  o()o  is  "Part  of  the  northwest  Coast  of 
America  ".  I  do  not,  of  eonise,  ar};ne  n|)on  it;  1  merely  wish  to  trans- 
late it.     The  tact  is  lefened  to  at  paye  (ili  of  the  liiitisli  Case. 

]\Ir.  I*iii;li'!s. — Kow,  Sir,  the  <|uesiion  we  are  \\\»)\\  is,  whether  or  not 
by  this  designation  of  what  is  eoinmonly  called  the  Tacilic  Ocean  or 
South  Sea,  lU'hiin;;'  Sea  is  inchided?  i  say  that  is  a  (inestion  that  can 
only  be  deci<led  at  this  day  by  the  authoritative  maps  then  in  existence, 
aid  which  these  parties  may  be  i)resume<l  to  have  i)een  infoiined  of,  oi 
which  we  know  they  had  beioie  them.  This  onicial  and  important  map 
of  liSOii  lays  that  down  in  such  a  way  that  it  is  perfectly  inconceivable, 
I  resjx'ctlnlly  sidtmit,  that  any  nej;()tiators  drawing  a  Tn'aty  intending 
to  include  Belirin;;  Sea  should  have  left  it  with  any  siudi  words  as  these, 
with  the  map  before  them  showin>;'  as  it  jloes  that  it  is  not  included, 
but  is  desi^iuatcd  by  a  dilfereut  name; — that  if  they  desired  to  include 
it  they  would  not  have  used  lanjiuaji'e  that  woidd  have  included  it. 
IW'fore  we  have  done  with  this  discussion,  I  shall  show  that  it  was  pro- 
posed to  introduce  Just  such  lanf;uaj;e,  and  I'ussia  refused. 

J^efore  leavinj--  the  Ilussian  nuips,  however,  let  nie  call  attention  to  a 
T...  ])  of  LSI 7,  which  is  named  in  the  British  list  and  which  is  likewise 
so  far  an  otlicial  map,  called  the  Russian  War  Topojiiaphical  Depot 
Map;  likewise  an  oflieial  and  public  map  ])ublished  by  the  liussian  (lov- 
einment  nnudi  later,  beinj;'  the  then  latest  Russian  map  at  tlie  tinu^  of 
these  neji'otiations;  that  is  to  say,  bciny  o  or  G  years  old.  In  that, 
Hehrinfi  iSea  is  uamed  in  the  same  way  as  Okhotsh  Sea  is,  and  Pad  fie 
Ocean  is  named.  So  that  if  the  Russian  (Jovernment  iiad  reference  to 
or  was  informed  by  its  own  latest  oflieial  maj),  it  states  still  more 
strongly  and  clearly  than  the  maj),  if  possible,  of  1802. 

Let  me  now  refer  to  the  American  ma])s.  Jf  the  Russian  ma])s,  which 
they  nuist  be  presumed  to  have  been  instructed  by  and  which  they  did 
have  betbre  tluMu,  designate  this  water  as  a  separate  sea,  let  us  see 
what  the  Amencans,  if  they  referred  to  thcirown  mai)s,  had  in  the  way 
of  information  befoie  them.  Of  the  10  ma}>s  ]»ublished  in  America  and 
cited,  all  but  two  give  a  sei)arate  name  to  IJeliriiig  Sea.  You  have 
there  exactly  what  y(m  find  on  the  other  side  of  the  Atlantic,  in  Rus- 
sia. What  about  those  two?  One  of  them  is  a  maj)  which  is  in  an 
atlas  published  by  Fielding  Lucas,  in  181L',  and  the  map  in  that  atlas 
inunediately  i>receding  it  aiul  the  majt  immediately  following  it  give 
the  sc])arate  name  of  the  Sea  of  Kamsdiatka  to  this  Reining  Sea.  The 
]>articular  map  which  my  learned  frien<ls  set  out  from  Lucas'  Atlas, 
does  not  give  a  separate  name  to  P>ehring  Sea,  but  when  you  turn 
over  the  page  and  look  at  the  one  that  precedes  it  and  when  you 
tuin  over  the  page  the  other  way,  and  look  at  the  one  that  succeeds  it, 
you  will  find  tlie  publisher  of  that  map  did  understand  this  to  be  a  sep- 
arate water,  and  omitted  that  in  this  particular  niaj)  because  it  was  a 
map  of  the  World:  the  one  preceding  it  is  the  maj)  of  the  western 
hemisphere,  and  the  one  following  it  I  do  not  kni^w  the  name  of;  but 
in  the  map  of  the  World,  which,  of  course,  would  render  this  very  much 
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smaller,  the  words  are  omitted  which  he  gives  in  the  i)revious  map.  The 
otlier  ma])  in  wliicli  it  is  not  j^ivei)  a  se])arate  name,  is  one  published  by 
Carey  &  Son,  JMiiladeli)liia  LSliS;  the  niap  is  ma])  3  in  the  atlas,  and  the 
subject  is  not  given,  tlumgh  the  eastern  part  of  Behring  Sea  is  showu 
and  it  lias  not  a  separate  name. 

Why  is  only  one  of  those  maps  cited?  We  have  not  the  of^V.er  maps, 
and  tlie\'  are  not  iu  the  case,  and  1  cannot  answer  the  (jUfotion.  I  infer 
that  if  ma])  No.  2  and  map  No.  4  had  been  produce(i,  you  wouhl  have 
found. just  what  you  did  iu  Lucas'  Atlas;  that  in  tiie  other  nuips  the 
separate  words,  '-Tlie  iJehring  Sea",  are  given.  With  that  exceptiou, 
those  are  all  the  Anieiican  maps.  Then,  what  is  it  that  you  are  asked 
by  my  learned  friends  to  find?  It  is  that,  iu  giving  a  definition  to  the 
Avords  "  commonly  called  the  Pacific  Ocean'',  you  are  to  accei)t  a  defini 
tion  which  is  oi)i)()sed  by  10  out  of  11  maps  in  Russia  and  by  8  out  of 
10  maps  in  the  United  States  with  the  ex])lanatiou  that  I  have  given, 
which  show  that  the  omissions  iu  those  three  uuips,  one  iu  Itussia  and 
2  in  America,  are  totally  inconsequential. 

Let  us  go  a  little  further.  I  need  not  say  that  France  at  that  day 
was  largely  the  head<]  aarters  of  the  best  geogra])hical  science,  and  the 
best  scientific  knowledge  in  the  world;  and  it  was  so  prominent  in 
di])loniacy,  that  the  French  language  became  the  language  of  dii)lo- 
macy,  and  remains  so  to  the  ])rcsent  day,  notwithstanding  the  vast 
increase  in  the  region  over  which  the  English  lauguago  is  spoken. 
F)'aii(;e  contained  geographers  so  celebrated  that  their  names  are  known 
to  everybody — the  names  of  Brue,  Lapie  and  Malte-Brun  even  men  cf 
such  small  gcogra]>hical  attainments  as  I  have  are  familiar  with,  and 
it  is  not  to  be  sui)i)osed  that  educatcil  j^ersons,  l)i])lomatis';s  and  (lov- 
ernments  were  ignorant  of  the  great  contributions  that  had  been  made 
by  France  to  the  Science  of  the  Geography  of  the  World.  There  are  lo 
French  ma])s  made  between  1818  and  18U3,  and  all  give  the  se])arate 
names  of  "JNIer  de  Behiing"  and  "Bassin  du  Nord"  to  this  Sea.  Then, 
to  bring  it  within  their  definition  that  the  Pacific  Ocean  does  incliule 
Behring  Sea,  you  wipe  out  at  once  the  results  of  the  work  of  these  men, 
who  were  then  the  greatest  geographers  in  the  world  beyond  doubt. 
Whetlier  they  are  so  now,  may  be  another  question;  but  those  names 
were  then  su])erior  to  any  others,  and  France  was  taking  the  lead  among 
nations  on  the  subject  of  dii)lomacy. 

Now,  let  us  go  to  the  English  Maps,  not  because  England  was  engaged 
in  the  negotiations  that  I  am  now  dealing  with;  but  because  we  iu 
America,  deriving  our  literature  and  language  from  the  mother-country, 
are,  of  course,  su])i)osed  to  be,  and  it  is  fairly  to  be  inlerred  that  we  were, 
ac(iuainted  at  that  day  with  the  English  maps  and  with  other  English 
literature  and  science;  and,  while  i)erhaps  in  the  estimatiw  '  of  the 
world  they  were  not  as  high  at  that  time  as  those  of  France,  still  they 
were  of  a  very  r('s])ectable  character, — more  so,  even  in  the  estiiniition 
of  tlic  world  than  those  of  America,  which  were  not  as  widely  known. 

AVhen  I  sjM'ak  of  the  nia])S  that  are  referred  to  on  both  sides,  the  Tri- 
bunal will,  of  course,  understand  that  I  mean  nuips  ])ul)lished  between 
ISIS  and  IS'J.'j.  I  shall  refer  brieflj''  at  last  to  those  maps  that  would 
not  come  within  that  definition;  and  when  I  say  so  many  are  cited  on 
one  side  and  so  many  are  cited  on  the  other,  T  mean  so  many  ])ublished 
between  those  dates  ar^'  cited  on  one  side  and  the  other.  When  you 
go  to  the  Biitish  majis  there  is  more  diversity.  A  great  many  are 
cited,  some  that  are  of  authority,  and  some  that  are  less  so.  Tiiereare 
five  charts,  single  sheet  charts,  and  general  ma])s;  and  by  the  term 
"general"  I  mean  a  nnip  that  assumes  to  give  b"th  the  laud  and  water 
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divisions,  not  a  map  that  gives  the  land  nor  a  map  that  gives  the  water 
exclusively,  but  a  map  that  is  large  enough  and  intended  to  give  the 
whole.  There  sue  live  of  them  and  everyone  of  them  called  Jiehring 
Sea  "  the  Sea  of  Kanischatka.'' 

Then  there  is  another  division  that  you  may  call  maps,  in  atlases  con- 
taining quite  a  nuujber  of  maps  in  the  same  publication,  and  20  of  tho.se 
are  what  1  call  general  maps,  and  15  of  those  are  land  divisions.  Of 
those  MO,  10  give  a  separate  designation  to  Behring  Sea.  It  is  called 
the  sea  of  Kamscliatka  iu  10  out  of  the  L'O  English  maps;  and  tlu  other 
4  which  do  not  give  it  a  separate  name  are  a  mai)  of  the  woiid  in  Ostell's 
atlas,  in  1810,  a  map  of  the  world  m  Goldsmith's  Atlas  in  1813,  a  Mev- 
cator's  maj)  of  the  world  in  Goldsmith's  Atlas,  and  a  map  of  the  globe 
in  Bradley's  Atlas  in  1813.  None  of  those  are  of  special  authority. 
They  are,  I  should  infer,  school  book  atlases.  They  Jire  not  oflicial. 
They  are  not  from  any  author  celebrated  as  a  geographer,  and  they  are 
all,  you  see  maps  of  the  world.  When  you  are  restricted  to  the  size  of 
a  quarto  sheet,  which  atlases  usually  are,  and  undertake  to  give  a  map 
of  the  whole  world,  you  have  not  room  for  the  sei>ara(e  designations  on 
land  or  water  such  as  are  always  given  when  you  give  a  maj)  of  a  i)art 
of  the  world,  having  room  to  explain  the  divisions.  Take  the  United 
States  for  instance;  in  a  map  of  the  world  you  tind  the  United  States 
laid  out  on  it,  but  you  do  not  find  any  division  of  states. 

There  are  some  German  maps  cited,  that  nuiy  be  worth  a  moment's 
consideration.  Germany  was  not  a  country  coi.jerned  in  the  negotia- 
tions, or  a  country  then,  as  far  as  I  am  aware,  i)articularly  celebrated 
for  its  geographical  knowledge.  At  the  same  time,  as  they  are  cited 
they  should  be  attended  to.  There  are  10  German  maps  in  this  case  on 
one  side  and  the  other;  three  of  them  are  translations  of  maps  that  I 
have  dealt  with  Itefore.  Another  is  a  reproduction  of  one  of  Ijai)ie's. 
Of  couise  that  adds  nothing;  but  there  are  12  that  are  original  in 
Gennany  by  dificuent  cartograi)hers,  among  them  several  geogra|)hers 
of  respectability  and  reputation.  In  all  these  excei»i  two,  the  Sea  of 
Kamscliatka  has  a  sejKirate  name,  so  that  out  of  12,  10  Gernuin  maps 
give  a  ditterent  designation.  The  two  exceptions  are  in  an  atlas — both 
iu  the  sanu! — published  iu  Weimar  in  1810,  which  is  probably  a  compi- 
lation, because  in  the  same  atlas  another  nuip  gives  this  sea  the  name 
of  Behring  Sea. 

I  should  have  spoken  in  connection  with  the  English  maps  before 
leaving  that  subject,  of  the  Arrowsmith  maps,  which  are  the  leading 
and  best  British  maps  of  that  period,  and  of  which  you  have  several, 
and  they  arc  worthy  of  a  brief  separate  reference.  Of  thes^  Arrow- 
smith  nuvps  the  first  one  is  dated  iu  171)0,  ten  years  earlier  than  the 
period  to  which  I  have  thus  far  limited  myself.     It  is  called 

Chart  oi'the  world  oxhiliitiiifj  all  the  new  diHcoveriofi  to  the  ])  sent  time  with  the 
tractH  of  the  most  distinKiii«hctl  navigators  from  the  year  1700  <  hicilly  coUecited  from 
the  best  eharts  majis  voyages  etc.,  extant,  by  A  Arrowsmith,  Geographer,  as  the  "Act 
directs.    London  1790". 

In  that  Chart  Behring  Sea  is  termed  the  sea  of  Kamtcha>ska. 

Sir  Charles  Kusskll. — What  is  the  reference  to  tliat? 

TMr.  I'liELPS. — This  is  in  Mr.  Blaine's  list  iu  the  Ap])eudix  to  the 
United  States  Case,  Volume  I,  page  288. 

Senator  Morgan. — What  is  meant  by  "as  the  Act  directs"? 

Mr.  Phklph. — 1  sup])ose  it  refers  to  some  Act  of  Parliament.. 

Lord  IIaniven. — 1  think  you  will  tind  that  refers  to  its  being  regis- 
tered at  Stationers  Hall,  or  something  of  that  sort. 
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Mr.  Phelps. — It  may  be — I  really  do  not  know,  and  Lord  rianiien 
of  course  would  know  better.  The  second  niiip  of  Arrowsniitli  is  dated 
1701,  and  is  probably  a  second  edition  of  the  same  map  and  contains 
the  same  designation  of  Behriii}?  !Sea. 

Senator  IMougan. — Is  there  the  same  reference  to  the  Act? 

Mr.  Phelps. — I  do  not  know.    I  have  no  memorandiun  of  that. 

Lord  IIannen. — All  I  meant  to  say  is  that  it  lelates  to  the  mode  of 
publication.  It  has  nothing  t'  do  with  the  map  itself.  It  is  the  publi- 
cation of  it. 

Mr.  Phelps. — Then  you  come  to  the  map  of  1802  which  is  given  in 
the  list  of  the  British  Counter  Case.     It  is  called 

Chiiit  of  tlio  strait  between  Asia  and  America  with  the  coast  of  Kaiiiscbatka. 

And  it  ai)pears  in  an  account  of  a  geogra])hicaI  and  astronomical 
expedition  to  the  northern  part  of  Eussia,  and  in  that  IJelning  Sea  lias 
no  distinctive  name.  There  is  an  Arrowsmith  mai)  in  wliiiiii  it  is  not 
given  separately,  but  Billing's  Exploration,  while  it  carried  iiim  across, 
was  not  directed  to  those  waters.  J'liis  is  really  little  better  than  a 
route  map,  and  the  I'acific  Ocean  shown  as  far  south  as  47°  is  not 
named  at  all.  Showing  that  this  is  intended  as  an  illustration  of  that 
route  or  as  a  Chart. 

In  the  fourth  map  (1804)  the  eastern  part  of  Heiiring  Sea  is  included 
as  far  west  as  liehring  Island  without  a  vseparate  name,  and  the  Ocean 
is  called  the  North  Pacitic  Ocean.  This  is  a  land  map  of  the  Continents 
of  North  and  South  America.  It  is  not  a  general  map  as  including 
water  divisions. 

Sir  Charles  Kussell. — There  is  a  nmp  of  America  of  the  same  year 
1804. 

Mr.  Phelps. — Yes,  I  am  about  to  mention  that.  That  is  a  fifth  map 
called  "a  maj)  of  America".  The  same  remarks  ajjply.  In  that  map 
there  is  no  specific  name  for  liehring  Sea.  Tliese  are  i)robably  included 
in  Arrowsmith's  General  Atlas  of  1804  mentioned  in  Mr.  Blaine's  list, 
and  very  likely  it  may  have  appeared  there. 

Now  in  1810  there  is  an  Arrowsmith  ma])  in  0  sheets,  with  corrections 
to  1818;  includes  Behring  Sea,  butsliows  it  as  a  large,  blank,  unnamed 
space,  and  there  is  not  a  se])arate  name.  A  laige  jyart  of  I>eliring  Sea 
is  not  included.  It  cuts  otf  about  latitude  (12°.  He  does  not  include 
in  the  Pacific  Ocean  the  Sea  of  Kamschatka,  otherwise  he  would  have 
given  the  whole  sea,  and  not  limited  his  chart  to  latitude  02°.  He 
included  tiie  i)ortion  he  did,  because  he  Ibund  it  necessaiy  to  take  iu 
that  part  of  the  I'acific  Ocean  iu)w  known  as  the  CJulf  ot  Alaska. 

The  8th  maj),  1811,  in  the  British  Counter  Case,  a  iiydrograi)hical 
chart  of  the  world  by  Arrowsmith,  has  Behring  Sea  named  tlie  Sea  of 
Kamschatka,  and  the  North  Pacific  Ocean  is  given  as  a  separate  body 
of  water.  This  marks  all  the  waters  of  the  globe,  and  is  not  confined 
to  one  sea. 

The  0th  map  in  Mr.  Blaine's  list  is  an  Arrowsmith  map  of  1811,  and 
Behring  Sea  is  there  named  the  Sea  of  Kamschatka. 

Tlu^  loth  niaj)  is  1818,  of  Arrowsmith,  and  Beliring  Sea  is  there 
nanjcd  the  Sea  of  Kamschatka,  and  the  North  Pacific  Ocean  is  sepa- 
rately specified. 

There  is  another  map  of  1818,  a  map  of  Asia  by  Arrowsmith  of  the 
same  year,  and  Behring  Sea  is  not  named,  tliougli  a  considerable  ])art 
of  the  western  side  of  it  is  included.  The  dirtcrence  with  the  same 
geographer  is  that  one  is  a  nmp  of  Asia,  and  the  other  a  hydrograph- 
Ical  map,  or  the  countries  round  the  north  pole. 
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The  I2th  map  by  Arrowsniith  includes  the  greater  part  of  Behring 
Sea.  That  is  the  "map  of  182U  and  it  is  stated  in  the  British  hst  as  1822, 
but  it  shows  acblitions  to  1.S23,  and  it  cannot  have  been  pubHshed  till 
1823.  There  is  somctliinf?  very  curious  about  that  map.  If  it  can  be 
supposed  to  have  been  bclore  the  parties  in  that  negotiation,  and  there 
is  no  evidence  that  it  was — my  learned  friend,  Sii'  Richard  Webster, 
infers  it  was  not,  and  1  infer  it  was  not. 

Mr.  Justice  Haklan. — You  have  references  about  that;  for  in  Sir 
Charles  Bayot's  letter  to  Mr.  Canning  of  October  the  I7th,  182;3,  ho 
speaks  of  a  certain  locality  as  laid  down  in  Arrowsniith's  last  unip. 

Sir  CiiAKLKS  BrssEi.L.— We  aie  not  sure  of  the  exact  date  of  that. 
We  havi'  no  means  of  ascertaining  the  particular  edition;  but  the  Rus- 
sian ni<.j„  the  (^>uarterniaster(ienerars  map,  and  Arrowsniith's  map 
were  in  the  hands  of  the  negotiators. 

INIr.  I'liELPs. — 1  was  going  to  call  attention  to  those  letters.  It  can- 
not have  b<'en  both  those.  It  could  liaidly  have  been  those  in  the 
American  negotiation,  I  agree  witli  Sir  Richard  Webster,  because  that 
negotiation  took  i)lace  in  1823  and  this  map  was  so  recent  it  is  hardly  to 
be  presumed  that  with  no  communication  and  no  p:irti(rnlar  reason  for 
it,  it  had  found  its  way  there.  It  is  not  produced  by  my  leai'ned  friends. 
If  it  is  because  they  concur  with  us  that  it  probably  was  not  used,  then 
its  omission  to  be  presented  is  of  no  conse(inence;  but  if  they  are  at  all 
of  the  idea  that  this  map  was  oih'  that  was  referred  to  or  was  before 
them, — that  by  it  is  meant  Arrowsmith'o  last  map,  then  it  should  have 
been  produced. 

Lord  llANNKN. — I  thought  there  had  been  an  e\'i)la nation,  or 
attem])ted  explanation,  that  an  enquiry  was  made  in  London,  and  it 
could  not  be  foiind. 

Sir  Chaklks  Ri'SSKLL. — Yes;  1  c(»ul(l  refer  to  the  page  about  that. 

]Mr.  I'liHLl'S. — VVe  have  nnide  eveiy  cn(|uiry;  and,  of  couise,  we 
should  not  have  the  access  to  the  Mritish  publications  and  (hicjuments 
that  my  learned  iricnds  have  on  tiie  other  side.  We  have  nnide  every 
efl'ort  that  we  could  to  tind  that  map,  but  witiiont  sniu-ess.  It  has  dis- 
api)earcd,  and  we  cannot  lind  it  even  in  the  British  IMuscum,  or  in  the 
Libraries,  or  anywhere  else.  From  that  1  should  infer  it  was  not  very 
celebrated. 

Senator  Muii«AN. — 1  think  you  have  siioken  of  thc!  Arrowsmith 
maps  as  hydrogiai>hic  niai)s? 

Mr.  rHELi',s. — One  of  those  that  I  passed  over  is  a  hydrographic 
map. 

Senator  ]\loK(iAN. — Is  that  intended  to  indicate  they  are  nnido 
under  the  authority  of  the  Hydrographic  Otllice"? 

]\Ir.  I'lii'.Li's. — 1  do  not  so  understand  it.  They  are  only  intended  as 
hydrograjthic  maps  by  tiie  Author. 

Sir  Charles  Russell. — Hut  he  was,  in  fact,  the  Hydrographer. 

Lord  llANNEN. — That  is  now  a  scpaiate  (lovcrnment  Department. 

Sir  CliAKi.ES  WussELL. — And  1  think  In;  was  then  called  "Hydrog- 
rapher to  His  Majesty." 

Senator  JNIoiKiAN. — Did  he  have  a  Commission? 

Sir  CiiAHLES  RussELL.--Well,  whether  it  was  by  Patent  or  not,  I 
do  not  know. 

Senator  M<)R(iAN. — He  nnist  have  had  some  authority  to  be  called, 
"Hydrograi»her  to  His  i\Iajesty." 

Mr.  I'Hi.Li's. — Whether  he  liad  or  not,  T  am  utterly  unable  to  say; 
and  1  do  not  fct-l  authorized  to  say  that  he  had  an  ollicial  authority.  1 
do  not  kn»»w  what  he  had. 
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;.  Sir  CnARLES  Russell. — In  one  of  the  maps  of  1822,  he  describes 
himself  as  "A.  Ari-owsmith,  Hydiojjfiapher  to  His  Majesty." 

31  r.  Phelps. — Whether  that  means  anything  more  than  it  does  when 
a  JMiUiner  announces  herself  as  "Milliner  to  Her  lioyal  Highness,  the 
Priniess  of  Wales,"  1  really  do  not  know,  and  do  not  claim  anything 
ti'om  it.  If  he  had  an  official  antliority,  it  adds  to  the  authority  of  the 
map;  if  lie  had  not,  then  it  is  the  best  conclusion  of  Mr.  Arrowsmith 
who,  attliat  time,  was  theprincipalGeographerand  Designer  of  xMaps. 

Senator  Morgan. — It  all  seems  to  have  been  done  iu  jmrsuance  of 
some  Act  of  Parliament. 

Mr.  Phelps. — Lord  Hannen  explains  that  Act  as  beitig  an  Act 
having  reference  to  the  ])nbIication  and  not  to  the  authority.  This  is 
a  question  also  upon  which  1  have  no  knowledge. 

Mr.  Justice  IIaklan. — Sir  Charles,  in  the  memorandum  there  in 
the  liritish  Case  of  that  map  of  1818,  it  is  there  stated  with  additions 
to  1823. 

Ml".  Pm<iLPS. — I  think  not.  I  think  the  map  in  which  that  is  con- 
tained is  1822  "with  additions  to  1823," — there  may  have  been  subse- 
quent additions  to  that. 

Mr.  Justice  Harlan.— "1822,  with  additions  to  1823".  When  that 
memorandum  was  ]»repa,'ed,  by  whoever  made  it,  he  must  have  had  the 
map  of  1822  before  him.    Is  tluit  map  in  the  case;  or  can  it  be  got. 

Mr.  Phet.ps. — No,  that  is  the  map  that  cannot  be  found;  it  is  not  iu 
the  case.  Those  words  are  taken  from  the  title,  and  the  title  is  obtained 
from  1  do  not  know  wiiere. 

The  President. — No  copy  is  to  be  found? 

Mr.  Philips. — We  have  not  been  able  to  find  any,  and  my  learned 
friends  say  the  same  thing. 

The  IMi'EsmENT. — Neither  Sir  Charles  Bagot's  copy, — no  copy  iu 
the  world? 

Mr.  PniOLPS. — No.  How  they  got  the  title  I  do  not  know.  I  inter, 
from  tinding  the  map  referred  to  in  some  book  of  geography,  or  some- 
thing of  tiiat  sort. 

IVIr.  Justice  Hahlan. — The  value  of  it  must  depend  on  whether  it 
was  taken  from  something  else. 

Lord  11 ANNKN. — It  would  conic  with  the  fresh  edition  with  additions. 

Sir  Charles  Hussell.— 1  understand  by'referring  to  N"  1)8  in  the 
Appendix  to  the  Counter  Case,  volume  1,  that  explains  it;  and  what  I 
understand  is,  tliis  was  in  fact  at  the  British  Museum,  and  it  purports 
on  the  face  of  it  to  be  a  map  ])ublisliod  originally  in  1822,  but  also  on 
the  face  of  it  ai>pear  to  be  fresh  ad<litions  to  182."{,  that  is  the  only  map, 
and  it  did  not  involve  seeing  separately  the  map  of  1822 at  all.  It  was 
the  map  of  1822  with  further  additions  to  1823  upon  it. 

Mr.  Justice  Hahlan. — It  was,  then,  a  map  of  1823U 

Sir  Charles  KnssKLL.— It  was  a  map  of  1823.  ■  •• 

]\Ir.  Justice  Harlan. — That  is  not  in  the  case?  •  •• 

Sir  Charles  RrssELL.— That  is  referred  to  in  N"  98.    •      '  •    •  '■' 

Mr.  Justice  llARi-AN. — lUit  the  map  is  not  here?  ■  "'     "  ■   ■• 

Sir  CiiAULES  IlrssELL. — No,  it  is  in  the  British  Museum. 

Mr.  Phelps. — The  ol)jcction  to  that  is,  we  are  assured  by  the  British 
Museum  i>e(»plc  tliat  it  is  not  tiicre. 

Sir  Charles  Ki'SSELL.— Not  the  map  of  1823? 

■Vlr.  Phelps. — No.  With  regard  to  this  map  of  1822  or  1823,  it  was 
said,  in  response  to  the  enquiry  of  our  agent  whom  we  sent  there,  by 
the  «'us((»(lian  of  lliat  luancli  of  the  British  Museum  that  there  was  no 
jsucii  nia^i  Liicie. 
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It  is  really  of  no  importance.  Wti  {jive  this  subject  more  time  than 
it  deserves.  I  ajjree  with  my  learned  friend,  Sir  Hiehard  VVeb.ster,  that 
this  iiiap  could  not  have  been  before  these  neiiotiatois.  Tlie  relerence  to 
Arrowsmith's  last  map  is  the  last  map  that  was  probably  then  in  hand. 
That  might  be  either  one  of  those — the  hydrographic  ma]<  I  have 
lefcned  to,  or  the  maj)  of  1838  of  the  eountries  round  the  North  Pole 
— ixjssibly  that  of  1811,  two  of  which  appear  in  the  case.  1  now  speak 
of  the  American  nejjotiaticms;  it  is  ])lain  that  when  the  Treaty  of  1S24 
was  negotiated  between  Gieat  Britain  and  the  United  States,  thi^maj) 
could  not  have  been  before  them,  and  there  is  no  evidence  to  show  that 
it  warS.  I  will  consider  later  on  whether  it  canie  too  late  and  tigured  in 
the  negotiations  of  the  Treaty  of  lS2r),  whi(!h  is  a  very  dilferent  ques- 
tion; it  is  enough  for  my  jiuipose,  that  there  is  no  pretence  that  it  was 
before  Mr.  Adams  or  31.  de  I'oletica  or  the  JJussiau  Foreign  Otlice — iro 
])retence  on  the  evidence  that  there  was  a  reference  to  it,  and  from  its 
date  there  could  not  have  been,  especially  as  communications  at  that 
tin»e  of  the  world  were  much  slower  in  getting  to  foreign  eountries 
than  they  are  now,  and  es])ccially  Mhen  tijeie  was  uo  possible  object 
or  inducement  in  either  country  to  refer  to  it. 

There  are  some  othei-  earlier  iMiglish  maps — Cook's  Voyages — Lieut. 
Roberts'  chart  of  1808  ]mblished  in  London,  in  which  Hehring  Sea 
appears  as  the  Sea  of  Kamschatka — the  various  maps  of  Cook's  dis- 
coveries earlier  than  that,  before  the  century  commenced;  all  of  them 
vary,  and  of  course  are  merely  maps  to  accompany  particular  discov- 
eries, not  geograidiical  maps  or  charts. 

Now  let  me  put  this  question  with  some  degree  of  confidence.  Sup- 
pose it  were  necessary  ujx)!!  tlie  evidence  in  this  case,  that  is  to  say 
upon  the  ma])s,  for  there  is  no  other — the  authors  of  this  negotiation 
have  long  passed  away  and  have  left  behind  them  no  evidence  of  what 
was  in  their  minds  or  of  what  was  said  in  these  negotiations  except 
these  letters — supi)ose  it  were  now  necessary  to  decide  this  question  of 
■whether  Behring  Sea  was  or  was  not  included  in  the  term  Facitie 
Ocean  in  that  Treaty  by  the  majys,  that  is  all  the  evidence  that  there  is. 

Lord  HAjS'NEA. —  Vou  say  that  is  all  the  evidence.  You  have  not 
referred — ])robal»ly  you  are  going  to — to  the  treatises. 

Mr.  IMiELPS. — 1  was  not  intending  to  lefer  t^.)  gazeteers.  They  are 
principally  of  a  later  date.  There  are  a  few  cited  of  a  previous  <late, 
but  they  are  very  inl'erioi'  to  the  maj)  for  the  purpose  of  laying  down 
the  divisions  and  subdivisions. 

It  is  not,  as  I  tried  to  explain  this  morning,  the  observation  of  a 
writer  or  a  si)eaker  when  his  mind  is  not  upon  the;  point  which  is  in 
dis]>ute. 

But  Avhen  a  geographer  of  acknowledgeil  authority  undertakes  to 
lay  down  a  ma])  for  ])ublicati()n,  possibly  ollicially,  certainly  with  all 
the  prestige  he  has.  and  oi)en  to  tlie  criticism  of  the  world  as  to  its 
accuracy,  then  it  shows  wliat  he  tlionglit.  It  may  be  worth  little, 
or  worth  much;  still  it  sliows  what  he  understood.  Men  may  write 
books,  because  to  the  making  of  books  there  is,  unhappily,  no  end; 
they  may  use  geneial  ])hraseology  which  amounts  to  nothing  either 
way.  I  could  not  rely  for  a  moment  on  casuai  expressions  tlat  might 
be  accumulated  on  our  side  of  the  contention,  uhI  I  pay  no  re^^ard  to 
the  few  that  ha\e  been  brougiit  together  on  the  otiiei-  side  of  the  con- 
tention. \N'e  liave  not  attempted  to  do  that.  But  v.  hen  a  maj)  is  nuide 
and  })ublislied  to  the  worhl  and  intended  to  be  accurate — it  is  there 
you  have  to  look,  if  you  value  it.  to  ascertain  either  the  authoritative 
speech  of  men,  or  the  common  understandiui>'  of  men.    Because  I  need 
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not  repeat  that  we  all,  who  are  not  tlie  sources  of  seojjraplneal  knowl- 
ed}?e,  get  our  ideas  on  that  subject  from  the  maps  with  which  we  are 
familiar. 

Now  I  repeat,  was  or  was  not  that  sea  "commonly  called"  part  of 
the  Pacific  Ocean?  And  tlie  answer  to  that  is  almost  unanimous — all 
the  authorities  of  the  maps  are  tliat  wn.v. 

The  PiiiosiDiOKT. — Do  you  think  it  would  be  easy  to  solve  the  ques- 
tion if  it  was  i)ut  for  to  day  and  not  in  1S2+  or  lS2.j,  whether  two 
diplomatists  using  the  word  Pacific  Ocean,  and  mnkiiig  an  analogous 
Treaty  to  that  you  lire  speaking  ot\  intended  to  include  liehring  Sea 
in  the  term  Pacific  Ocean? 

Mr.  Phelps. — I  by  no  means  assert  that  it  would. 

The  Presidi;nt. — I  do  not  l<now  whetlier  to  day  we  consider  Behring 
Sea  as  being  i)art  or  not  ])art  of  the  Pacific  Ocean,  and  I  believe  most 
of  my  fellow  diplomatists  would  say  the  siime. 

Senator  Morgan. — If  you  say  "a  right  vested  in  the  ocean  com- 
monly called  the  Pacific  Ocean",  it  would  take  a  very  astute  mind  to 
figure  out  the  i)roposition  that  you  did  mean  Beliring  Sea. 

The  Prksident.— Or  that  ycni  did  not  mean  it. 

Mr.  Phelps. — I  have  not  i>articularly  examined  the  later  author- 
ities. I  have  confined  myself  to  the  period  of  tim<'  when  this  language 
was  used,  but  I  readily  <'on(;eive,  if  the  question  were  to  be  taken  now 
it  might  be  ()])en  to  the  same  niK^ertainty.  lUit,  Sir,  what  is  the  result 
of  that?  If  when  a(!Comi)lislied  and  exi)erienced  (li])lomatists,  in  bring- 
ing a  long  negotiation  to  an  end,  were  attaching  inqxniance  to  the 
inclusion  of  IJehring  Sea  as  a  part  of  the  Pacific  Ocean  is  it  conceiv- 
able that  they  would  not  have  said  so? 

It  is  because,  as  1  shall  be  able  to  point  out  upon  something  better 
than  my  suggestion,  it  was  totally  inconscfiuential  to  those  countries, 
that  Behring  Sea  should  be  included,  that  they  omitted  to  use  the 
language  which  was  necessaiy  to  include  it;  and  it  is  not  for  my 
learned  friends,  now,  after  the  dust  of  70  years  has  fallen  on  the  trans- 
action, to  say,  "Though  we  did  not  say  so.  we  understood  IJeluing  Sea 
to  be  included;  though  it  was  important  tiiat  it  should  be  included,  we 
did  not  include  it  in  terms;  but  now  wv.  argue  that  it  can  be  strained 
inside  of  the  woids  'Commonly  called  the  Pacific  Ocean',  though  at 
that  time  it  was  not  commoidy  so  called." 

It  is  for  the  party  that  seeks  to  in(;lude  within  a  grant  a  particular 
territory  to  make  it  out.  Ili;  has  the  alfirniative  of  the  proposition. 
When  1  have  bought  whitea(ne  by  descrii»tion  and  claim  that  it  in- 
cludes blackacre,  which  the  grantor  denies,  it  is  for  me  to  make  out 
that  in  saying  one  thing  he  meant  another — that  in  saying  whiteacre 
he  intended  to  give  the  descrii)tion  "including  blackacre"  or  "black- 
acre  also";  that  under  the  circumstances  it  was  in  sniiic  way  included. 
What  does  the  language  of  the  1'reaty  say?  What  does  the  descrij)- 
tion  in  its  fair  construction,  dealing  fairly  with  language  mean'?  What 
was  the  common  definition  of  the  Pacilic  Ocean  and  did  it  include 
Behring  Sea.  I  say  tiiat  on  the  threshold  of  the  subject  it  is  utterly 
impossible  to  bring  the  des('rii)tion  within  the  language.  You  may  say 
if  you  ]>lease  that  it  is  ambiguous — that  I  admit;  but  you  cannot  say 
that  the  language  included  Behring  Sea,  I  respectfully  submit,  because 
the  vast  majority  of  the  evidence  is  the  other  way.  And  the  only 
es«'a])e  from  the  conclusion  that  Behring  Sea  was  excluded  from  what 
is  commonly  called  Pacifi<!  Ocean  is  to  say  there  weri^  ma|»s  and  state- 
nients  the  other  way,  and  therefore  i>erhaiis  it  is  not  quite  conclusive 
that  it  was  exchuled.    But  ilyou  have  to  give  a  meaning  to  the  words 


ORAL    ARGUMENT   OF    HON.  EDWARD   J,  PTIELPS. 


165 


"coinmoiily  called",  the  only  question  is  whether  you  shall  go  with  the 
evidence  or  against  it.  Wliether  you  should  assume  that  which  is  com- 
monly calh'd  the  Pacific  Ocean  in  nine-tenths  of  the  maps,  including 
all  the  authoritative  ones,  is  the  common  accej)tation,  or  wlictlier  you 
shall  say  the  eonnnon  acceptation  is  that  which  is  rejected  by  those 
nmps  and  by  all  tlie  cvidcmie  which  bears  upon  the  subject. 

We  shall  lind  out  presently,  as  we  pass  along,  why  that  language  was 
not  used.  It  is  no  im])utation  on  the  very  eminent  men  engaged  in  these 
negotiations;  they  were  not  children  in  the  business  of  dii)lomacy,  or  in 
the  management  of  Allairs  of  State.  There  were  probably  no  better 
men  on  earth  at  that  date  to  condn(!t  an  ail'air  of  that  kind  than  Mr. 
John  (^uincy  Adams,  Mi\  Stratford  Canning  and  JVlr.  George  Canning. 

Senator  Morgan. — Or  since  that  day. 

Mr.  I'liELPS. — I  accei)t  it,  Sir.  The  day  of  great  diplomatists  has 
well  nigh  gone;  the  telegraph  and  the  ne\vspai)er  have  nearly  put  an 
end  to  that  science.  The  names  of  the  great  Diplomatists  are  written, 
and  written  for  the  most  i»art  on  the  tomb. 

These  were  not  men  struggling  with  a  sul)ject  they  were  incapable  of 
dealing  with;  and  you  find  not  only  in  the  American  negotiations,  but 
in  subse(|neut  British  negotiations  that  three  words  would  have  settled 
this  question  forever,  on  what  is  now  said  to  be  the  important  part  of 
it.  which  were  omitted  to  be  used. 

Then  let  us  supi)ose  for  the  sake  of  the  argument,  that  I  am  wrong  in 
my  con(;lusion  as  to  the  balance  of  tlie  evidence  on  the  point  of  what 
may  be  said  to  be  "  commonly  called"  Pacific  Ocean ;  then,  what  follows? 
It  is  ])erfectly  plain  that  the  evidence  does  not  establish  the  converse, 
that  Behring  Sea  was  commonly  called  the  Pacific  Ocean.  If  it  does 
not  establisii  that  it  was  not,  then  what  hajjpens?  Why,  the  i)arties 
have  employed  language  which  is  so  ambiguous  that  ui)on  the  face  of 
the  instrument  you  cannot  assign  a  meaning  to  it  at  all.  They  have 
employed  language  from  which  you  cannot  fiml  out,  looking  at  the 
language  alone,  whether  this  body  of  water  was  incliuled  or  was  not. 
Then,  what  is  the  result,  under  the  fundamental  principles  in  the  con- 
struction of  a  contract.  When  the  and)iguity  is  on  the  face  of  the 
instrument,  or  when  it  is  raised  by  extrinsic  evidence  and  language 
becomes  ambiguous  that  appeared  to  be  j)lain, — and  let  me  say  in  pass- 
ing none  of  these  astute  gentlemen  could  have  possibly  supposed  they 
had  used  plain  language  when  they  said  ''commonly  called  the  Pacific 
Ocean";  if  they  meant  to  extend  it  beyond  that  undonbte(i  bodyof  water 
that  everybody  always  called  the  Pacific  Ocean ; — but  sui)pose  it  results 
in  an  ambiguity,  then  you  have  to  ascertain  the  intention  of  the  parties 
in  the  language  they  used.  If  it  is  found  that  the  language  they  used 
is  consistent  with  either  meaning,  that  it  may  include  Behring  Sea  in 
the  Pacilic  or  it  may  not,  then  you  have  to  get  at  the  conclusion  how 
the  parties  understood  it.  Tlie  familiar  rules  of  construction  ai)plicable 
to  such  a  question  need  not  be  repeated.  You  look  at  the  subject  mat- 
ter of  the  contract,  at  the  object  in  view  in  making  it,  at  the  situation 
of  the  parties,  and,  where  time  enough  has  elajtsed,  to  the  subsequent 
practical  construction  which  the  parties  themselves  have  given  to  their 
own  language.  Those  are  the  sources  from  which,  as  all  lawyers  under- 
stand, you  are  to  derive  the  meaning  and  intention  of  the  i)arties  as  to 
the  meaning  of  ambiguous  phraseology  in  a  contract. 

The  fur  seal  business  was  not  the  matter  in  dispute.  It  was,  as  I 
have  pointed  out,  first  boundary,  and  secondly  the  attempt  to  interfere 
with  that  occupation  of  the  North  West  coast  which  the  L'nited  States 
people  were  begiuuiug  profitably  to  have,  and  Mr.  Adams  comj^laius  as 
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I  have  pointod  out  ot»  those  two  |K)intH; — tlie  fur-seal  is  not  named,  and 
Behring  kSea  is  not  nume«l  between  llussia  and  the  United  States. 

Then  when  the  Treaty  i>s  drawn  up,  and  while  it  is  before  the  Senate 
for  ratification,  the  Unssian  American  Contpany  takinjj  fright  at  the 
language  einployed.  which  tliey  perceived  was  vague  and  might  receive 
different  constructions — made  a  represjMitation  to  the  Russian  Govern- 
ment; "you  are  giving  away  nnd  throwing  open  to  the  United  States 
of  Ameri(!a  our  Cur  and  ()thcr  industries  in  IJehring  Sea".  That 
awakened  tlie  attention  of  Kussia  to  the  fact  that  the  hinguage  em- 
ph)yed  in  this  Treaty  might  at  some  time  be  chiimed  to  be  broader 
than  was  meant — a  second  cas(»  of  using  language  una<lvisedly.  IJaron 
de  Tuyll,  th«  Russian  minister,  was  iustincted  by  the  Russian  Govern- 
ment to  do  what?  To  go  and  recall  that  Treaty?  It  was  not  tx)o  late. 
It  was  before  the  Senate.  It  was  not  ratified.  If  the  Senate  passed  it, 
it  was  still  for  Russia  todiu-line  the  latitication,  if  it  found  it  was  going 
to  receive  a  construction  it  did  not  expect.  Did  they  recall  it?  No. 
They  go  to  Mr.  Adams,  and  point  out  tin;  ambiguity  that  might  be  sup- 
l)osed  to  attach  to  this  language. 

Is  there  any  doubt  I  hat  he  and  liis  government  were  acting  in  perfect 
good  faith  in  doing  that?  Was  he  not  there  on  a  i)erfectly  sincere  and 
])roper  errand  to  say  to  ]Mr,  Adams,  "of  course  you  do  not  claim  a  con- 
struction that  neither  of  us  exi)ected?" 

How  is  he  met?  How  was  he  bound  to  be  met  if  the  United  States 
claimed  any  such  thing?  Did  'Sir.  Adams  say  to  him,  "Sir,  i  am  sur- 
l)rise.d  to  hear  that  having  entered  into  a  Treaty,  the  language  of  which 
is  plain,  you  are  here  now  to  infoiin  us  tiiat  the  Russian  (iovernment 
does  not  mean  what  it  says,  and  that,  on  signing  a  Treaty  with  us  that 
says  one  thing,  y<m  notify  us  you  are  going  to  claim  that  it  means 
another"?  Did  Mr.  Adams  meet  hiiti  by  saying,  ''Sir,  you  propose  to 
take  back  one  of  the  very  important  points  on  which  we  are  insisting 
in  this  discussion.  Xow  that  we  have  the  Treaty  you  propose  to  rob  us 
of  one  of  the  ])rin<!ipal  fruits  of  the  Treaty  ".  That  is  what  Mr,  Adams 
would  have  >aid,  and  he  was  bound  to  say  it,  unless  he  and  his  Gov- 
ernment were  attempting  to  entangle  a  nation  with  whom  they  were  in 
friendly  relations,  and  Just,  about  to  sign  a  Treaty,  in  an  agreement 
which  they  did  not  understand  they  were  making.  That  is  not  to  1)6 
attributed  to  any  Goveinment.  It  is  not  to  be  attributed  to  any  states- 
nmn.  Neither  party  is  oi)en  to  such  a  charge  as  that;  only  ui»on  con- 
clusive evidcMice  would  any  person  permit  himself  to  make  such  a  charge 
as  that  against  any  sovereign  power,  or  against  any  representative  of  a 
SDvereigu  i)ower. 

Mr.  Adams  meets  that  by  saying,  in  ell'ect:  "  There  is  no  necessity  for 
saying  a  word  about  it.  We  never  had  any  idea  of  going  up  there. 
Why  do  you  suggest  to  our  people  a  thonglit  that  comes  for  the  first 
time  from  yon."  That  is  the  language  of  a  gentleman  who,  we  are  told 
by  my  learned  friend,  had  been  carefully  negotiating  to  get  the  very 
acx;ess  to  these  industries  to  whicli  Baron  de  Tnyll  objects  and  which 
he  rei)udiate8,  and  he  says  to  Baron  de  Tuyll:  "If  you  raise  these 
questions  you  will  affect  the  ratitication  of  this  Treaty.  You  know  a 
Treaty  has  to  be  ratified  by  two  thirds  of  the  Senate  of  the  Unit«d 
States."  Baron  de  Tuyll  sees  the  sense  of  that.  He  accepts  it  and 
])ermits  the  Treaty  to  be  ratified,  and  then,  upon  Mr.  Adams'  sug- 
gestion, he  files  this  document  which  shows  the  uiulerstanding  of  the 
language  which  Bussia  had,  and  it  is  accepted  by  the  United  8tt*tes 
Goverumeut  without  reply. 
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Kow  can  there  be  anythiiifj  tbat  is  more  com])l('tely  coiichiiitive  on 
that  point?  lnia}«;iiie  two  individuals  niakinjj  a  contract.  I  am  niakinj? 
a  contract  with  my  friend  on  some  important  matter,  rnhickily  tiiere 
lias  crept  into  the  contract  some  lanjinage  that  may  be  ambij;uons. 
My  friend  comes  to  me  and  says,  "Of  course,  yon  know  our  nnder- 
standinji'.  Yon  do  not  mean  to  attribute  sucli  and  such  meaninj*-  to 
tliis  term  in  the  contract".  What  am  I  bound  to  say  to  tliat?  If  I  do 
insist  upon  it,  1  .am  bound  to  say  so.  I  am  bound  to  say,  "  Sir,  I  do 
not  agree  with  you.  I  do  not  a;>iee  to  your  interpretation  of  tliese 
ambiguous  words.  I  will  tell  you  what  I  understand."  But  supjjose 
1  say,  "Why  my  dear  friend,  there  is  no  occasion  to  mention  tliat,  I 
never  claimed  any  such  thing.  Do  not  interrupt  the  execution  of  this 
contract  by  any  such  cavil.  If  you  want  to  send  nte,  after  the  contra<'-t 
is  executed,  a  paper  showing  exactly  what  you  understand  by  it,  do 
so." — "Very  well,"  he  says,  and  so  in  iierfect  good  faith  he  signs  the 
contract  and  immediately  sends  me  such  a  ])aper  saying,  in  ettect, 
"You  understand,  Sir,  of  course,  in  the  doubtful  language  embraced 
in  this  contract,  that  it  means  so  and  so",  and  I  accept  it  ami  file  it 
away.  I  should  like  to  know,  if  after  that  I  were  ca])able  of  going  into 
a  Court  of  justice  and  claiming  against  him  in  opi)<>sition  to  that  paper 
and  in  opjwsition  to  the  interview,  how  I  should  be  received. 

1  should  be  received  by  being  informed  that  I  was  engaged  in  the 
perpetration  of  a  fraud.  I  should  be  received  by  being  reminded  if 
thei'e  was  an  ambiguity  in  tliis  language,  even  one  that  might  have 
admitted  of  my  construction,  that  when  my  friend  came  to  me  and  con- 
fronted me  with  the;  <iuestlon,  I  gave  him  to  understand  that  I  should 
not  make  any  such  claim,  and  did  understand,  the  contrsu^t  as  he 
did,  and  advised  him  if  he  thought  there  was  any  d(mbt  about  it  that 
might  be  raised  after  he  and  I  were  passed  away,  that  he  should  send 
me  a  paper  which  I  would  attach  to  the  contract,  and  he  did  so,  and  I 
received  it  without  reply,  that  I  was  bound  by  the  construction  so 
adopted.  I  should  like  to  know  how  I,  or  those  who  nught  succeed  me 
75  years  afterwards  and  after  there  had  been  unbroken  possession  in 
pursuance  of  the  contract  as  he  understood  it,  would  fare  in  under- 
taking to  set  up  a  coustructicni  that  I  had  thus  formally  abandoned 
and  repudiated,  and  on  the  strength  of  which  repudiation  they  had 
executed  the  contract  and  gone  on  with  it  all  this  time.  The  same 
rules  apply  to  the  execution  of  a  Treaty.  You  must  iu»pute  at  least 
ordinary  propriety  to  these  Governments,  and  this  leads  you  inevitably 
to  the  conclusion  that  in  the  negotiations  between  the  United  States 
and  Kussia,  it  was  not  intended,  it  was  not  understood,  that  IJussia  was 
throwing  open  to  the  United  States  this  valuable  and  imi)ortaut  indus- 
try which  the  United  States  had  not  even  claimed  or  asked  for;  but 
that  the  United  States  was  content  with  obtaining  from  llussia  what  it 
did  obtain,  everything  that  it  contended  for,  subject  only  to  the  one 
provision  by  which  the  parties  seem  to  have  celebrated  and  marked 
the  friendly  conclusion  to  which  they  had  brought  the  whole  matter 
after  they  had  settled  their  mutual  rights,  by  saying,  on  each  side,  for 
10  years  we  open  these  disputed  territories  to  each  other. 

;Now,  I  come  to  the  British  Treaty. 

The  President. — Before  we  leave  this  Treaty,  Mr.  Phelps,  will  you 
allow  me  to  ask  you  it  being  your  construction  tiiat  Article  1  and  Articile 
il  are  not  applicable  to  Behring  Sea?  what  do  y(m  say  to  Article  V? 
See  the  Treaty  of  188-i,  page  3(3,  of  your  tirst  Appendix.  Do  yon  think 
this  is  not  applicable  to  Behring  Sea?      ,.f  i     - 1. •,,.-.• ;  • ,-.    -,  r, ..  -    r^  ,i 
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Mr.  IMiKM'S. — I  see  no  languajje  in  aiticlo  V  tbut  extends  the  appli- 
cation of  tli(^  Treaty. 

Tli(>  PuKsiDiONT. — Mijulit  not  the  Treaty  be  construed  in  sncli  a  way 
thiit  Artich'  III  and  Article  IV  are  the  «>iily  Articles  that  refer  to  tlie 
Anu'rican  North-west  Coast,  and  the  otiier  Arti(!les  of  the  Treaty 
ai)plied  to  liehring  Hea  as  well,  and  I  mijulit  say  even  to  the  coast  of 
Siberia? 

Mr.  I'HELPS. — If  you  refer  to  Article  V  I  do  not  know  that  there  ia 
anything?  in  tiie  lanfi'tiiifie  of  that  Aiticle  to  extend  it,  neitiier  would 
it  be  niateriiil,  as  it  seems  to  nie,  to  tlie  present  controversy  wliether  it 
was  extemh'd  or  not.  The  first  Article,  which  is  the  dominant  one 
as  to  territory,  raises  this  very  question  whetlier  the  Hehrinji- Sea  js 
included  in  the  Tacilic  Occiin.  If  it  is,  the  Treaty  refers  to  it;  if  it 
is  not,  the  Treaty  does  not  refer  to  it. 

The  riiKSiDKNT. — I  would  not  say  Article  1  refers  to  territory, 
Article  III  refers  to  teiritory, 

Mr.  PnELPS. — I  do  not  think  Article  I  refers  to  territory. 

The  President. — May  I  beg-  your  attention  to  the  very  general 
purport  of  the  introduction  of  this  Treaty. 

Tlio  Tresitlont  of  tlio  United  St:ites  of  Aiiiericia  auil  His  Ma.j<\sty  tliB  Emperor  of 
ill!  the  Kiissias  wisliiiij?  to  «;eiiiont  the  boinlH  of  amity  wiiicli  unite  them  and  to 
secure  between  them  the  invariable  mainteiiancjo  of  a  perfect  concord. 

These  words  as  you  are  well  aware  nre  generally  employed  for  Trea- 
ties of  a  very  general  ai)pli('ation,  for  Treaties  which  relate  to  all  the 
possible  connections  and  relations  between  two  ditVerent  nations  or  two 
different  States. 

If  this  Treaty,  and  of  course,  I  do  not  express  my  view,  I  put  the 
point  as  it  uiiglit  be  argued  against  you,  applies  only  to  a  qiiestlon  of 
boundary  and  navigation  and  fishing,  aiul  so  forth  along  the  coast,  or 
in  front  of  the  coast,  then  do  you  think  they  would  use  such  a  general 
exi)ression  as  this,  "  Wishing  to  cement  the  bonds  of  amity  which  unite 
them,  and  to  se(;ure  between  them  the  invariable  maintenance  of  a  per- 
fect concord"  ?  That  is  a  very  general  expression  for  merely  a  bound- 
ary Treaty. 

Mr.  PuELPS. — It  is.  The  expression  shows  that  the  Treaty  is  one 
of  a  general  character. 

The  President. — I  slumld  think  so. 

Mr.  Phelps. — But  I  respectfully  submit  that  those  words  do  not 
enlarge  the  specific  i)rovisious  of  the  Treaty.  It  will  be  observed  that 
the  condition  of  things  then  was  very  different  from  what  it  is  now. 
This  was  Itussia  | pointing  on  the  nuipj  as  well  as  this.  Alaska  was 
then  Russia.  All  this  territory  and  coast,  and  a  good  deal  more  wtis 
claimed  or  had  been  claimed  by  Kussia  up  to  that  tinu",  but  in  the  very 
settlement  that  they  made  this  was  Kussia  down  on  the  one  side  until 
we  get  to  near  Japan,  iind  this  also  was  Kussia,  so  that  international 
relations  did  not  begin  between  these  two  countries  till  you  get  down 
to  54°  40',  or  whatever  niay  be  the  disi)uted  line. 

Kow  the  Treaty  was  a  good  deal  more  than  to  settle  that  line.  That 
was  one  object  of  it;  and  I  quite  agree  that  such  words  might  or  might 
not  be  used.  It  depends  a  good  deal  on  the  fertility  of  those  who  were 
writing.  If  the  whole  country  was  new,  and  the  right  of  other  coun- 
tries to  make  settlements,  and  discovery  and  occupation  was  still  open 
to  dispute,  Kussia's  claims  to  come  down  as  far  as  it  did,  were,  as  Mr. 
Adams  pointed  out,  only  supported  by  some  settlements — some  very 
few,  sparse  settlements — I  believe  there  was  one  at  Archangel,  which 
was  the  same  as  Sitka.    Mr.  Adams  points  out,  that  it  uo  longer  liad  the 
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exclusive  riftlit  of  occupation  aiul  discovery  which  inipht  hnve  been 
open  iit  that  time  to  considerable (lis|tuto,  on  the  str<Mijitli  of  one  little- 
settlement  at  Arclian{?el.  And  you  will  jn'rcciv*^  tlnit  .Mr.  .Vdainstakes 
ocu'asion  to  deny,  whetiier  lie  meant  to  insist  on  it  or  not,  mit  as  a  part 
of  his  arji'nment,  and  to  show  IJussia  that  their  cliiiins  were  not  so  well 
establislicd, — he  says  in  elfcct,  "If  you  choose  to  <;et  into  a  debate  on 
the  subie(;t  of  how  far  Itus^alias  the  exclusive  dominion  over  all  this 
territory,  by  rij^lii  of  possession  and  occupation,  there  are  two  sides  to 
that  question,  and  we  may  have  somethin};  to  say  upon  if.  Now,  all 
that  is  settled.  There  is,  as  I  said,  a  jirant  on  each  side  for  10  years, 
of  the  riffht  to  visit  and  tra<le  with  the  settlements  of  tlie  other,  and  it 
must  be  ))lain  that  these  jjeneral  words  of  friendshipcaniict  (control  the 
terms  which  lix  the  bonn<lary. 

Senatttr  Moiujan. — This  was  the  first  Treaty  between  the  United 
States  and  liussia  of  any  kind? 

iMr.  Pnpu,i's. — Yea. 

Senator  iMorcan. — It  was  natural  that  there  sliould  have  been  an 
exju'ession  to  each  other  of  a  coidial  state  of  feelinj^. 

The  I'RESiDi'.NT. — Yes.     I  quite  admit  that. 

Mr.  I'liELi'S. — This  .i?eneral  lanynajje  does  not  help  you  in  deterinin- 
inj>"  the  nieaninji  of  Articde  1  whether  liehriiifj  Sea  was  or  was  not 
included  in  the  term  Tacific  Ocean.  You  yet  no  lij;lit  I'rom  the  pream- 
ble, because  it  is  equally  ai>])licabie  aiul  ])roper  in  either  case.  It  does 
not  help  us  to  exclude  Behring  Sea;  it  does  not  help  us  to  include  it, 
ami  when  you  come  to  Article  V  you  will  notice  that  it  is  a  limitation 
on  Article  IV,  which  grants  this  10  years  nuitual  riglit.  It  says  all 
spirituous  liquors,  lirearms,  other  arms,  powch'r,  munition  -  of  war  of 
every  kind  are  always  excepted  from  this  same  commerce  permitted  by 
the  preceding  Article,  that  is  Article  IV. 

Now,  Sir,  as  I  have  rea(!hed  the  point  of  considering  the  Jiritisli 
negotiations,  perhaps  you  w  ill  think  it  better  to  adjourn  before  that  is 
taken  up. 

The  Phi;sident. — Yes. 

[The  Tribunal  there  adjourned  until  Tuesday,  the  4th  July,  at  11.30.] 
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Mr.  Pttki.ps. — I  m-i'd  liardly  sii\.  Sir,  tliat  I  Hud  it  (|uito  n^  dilViciilt 
to  H|H'!ik  ill  wcatiior  wliicli  is  so  oppressive,  as  tiio  Tribunal  iinist  to 
listen;  juhI  if  you  ixTceivi!,  Sir,  sis  I  do,  that  1  am  takiiis'  twice  the 
necessary  time  to  make,  my  propositions  hail"  sis  elein'  as  tliey  ou^ht  to 
be  made,  1  beir  you  will  remember  that  it  is  in  some  measure  my  mis- 
fortune and  not  altoficther  my  lault. 

The  Pim;sii)i;i\t. — We  never  jiereeive  that  you  do  not  make  your 
propositions  (juite  clear,  Mr.  IMielps. 

Mr.  I'liKLPy. — Yesterday,  Sir,  I  was  enyafjed  in  discMissin;;- this  much 
discussed  qu<'stion  of  the  assertion  and  oc<iii)ali()n  of  IJiissia  from  the 
time  of  the  discovery  of  the  islands  down  to  the  time  of  the  cessiim  of 
them  to  the  United  States  in  l.S(J7.  and  esi»ecial!y  relating?  to  the  ]»eriod 
of  time  embraced  between  the  promuljiation  by  Kussia  of  the  Ukase  of 
1821  and  the  conclusion  between  the  three  (jovernments  respe(!tivelyof 
the  Treaties  of  1S1*4  and  iSLJo;  ami  J  had  endeavor(;d  to  pointout that, 
so  far  as  this  case  Is  (ioucerncd,  the  whole  en(|uiry  embraced  in  two  or 
three  (juestions  in  the  Treaty  results  after  all  in  determining  whether 
in  tlie  language  of  those  Treaties,  and  the  language  it  will  be  remem- 
bered is  the  same  in  l)oth  Treaties,  that  Hchiiiig  Sea  was  or  was  not 
included  under  the  term  "  Pacilic  Ocean";  because  as  1  tried  to  point 
out,  there  is  no  interrujition  whatever  to  the  exclusive  assertion  and 
occupation  of  Kussia  so  far  as  the  fur  seal  busin<»ss  is  concerned,  from 
tlie  time  of  the  lirst  discovery  down  to  the  time  of  the  cession,  unless 
such  an  interruption  is  foun<l  in  the  language,  though  as  it  will  1)6 
seen  not  in  the  results — of  the  Tieaties  of  l.s2-t  and  J.SiT),  i)y  whicli  it 
could  be  made  out  tliat  the  access  to  liehring  Sea  for  general  ])urposes 
wasthrowu  o])en  to  these  two  Clf)veii,.,ients.  J  had  said  that,  of  course, 
in  determining  that  (|uestion  which  really  determines  all  there  is  in 
dispute,  the  tirst  resort  is  to  the  language  of  the  Treaty;  what  is  meant 
by  the  term,  ••coinmoniy  called  ]*acilic  Ocean";  and,  in  leviewing  the 
maps,  which  are  the  only  sensible  resort  for  the  purpose  of  giving  a 
detinition  to  those  words,  I  had  gone  through  with  tin*  consideration  of 
the  maps  in  discussing  the  Anu'rican  Treaty  wliicii  preceded  by  a  year, 
as  you  will  remember,  the  conclusion  of  the  I >ritish  Treaty:  and  I  have 
(Uie  single  observation  to  nmke  in  ])arting  with  that  topic  and  in 
approaching  the  c(Uisideration  of  the  llritish  Tieaty.  Suppose,  Sir, 
that  all  the  distinguished  geogiapheis  m  ho  Mere  tlieu  living  had  been 
calh'd  at  that  time  as  witnesses  in  aCourtof  .Instieeon  the  (juestion  of 
whether  the  JJeliring  Sea  was  com])rised  Mithin  what  is  commonly  called 
the  Pacific  Ocean, — in  other  words,  snpixise  tiiis  controversy  had  taken 
place  innncdiately  alter  the  conclnsioTi  of  those  Treaties  and  some  Tri- 
bunal had  been  ehaiged  with  determining  the  very  question  that  is  sub- 
mitted here  today;  and  sui>])ose  all  those  eminent  geographers,  then 
living,  whose  opinions  would  have  been  regarded  as  entitled  to  general, 
and  international  res])ect,  had  been  called  as  witnesses  before  the  Tri- 
bunal and  the  question  had  been  put  to  them  as  experts  in  the  science 
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of  freojjrapliy,  "  Wliat  do  you  tiiMlorstuiHl  by  tlie  words  Miut  are  lu»ro 
used"!  what  would  have  been  the  auswor?  You  will  find  the  answer 
in  the  maps  that  those  men  had  published  and  did  pnhlish,  where  it 
beeauie  necessary  to  put  down  the  answer  to  that  question  on  the  faee 
of  the  map.  Is  there  any  doubt  that  every  one  of  these  wihu>sses  would 
have  j»iven  to  this  lan^jnaj-e  the  (ionstruction  that  we  <'ontend  tor? 

Now  takinjr  h'sive  of  the  American  Treaty,  haviiif;  seen,  I  tliijd<  very 
clearly,  that  whatever  the  term  'M.'onunonly  called  Pacifu!  Ocean"' 
means,  it  was  understood  by  I'ussia  and  understood  by  Anicrica  as 
excbulinjj  Behrin}?  Sea  and  these  indastries  or  trades  or  whatever 
there  was  there,  how  stands  the  case  of  the  Mritish  Treaty?  It  is  of 
course  ciuu^eivable  that  Uiissia  and  tin*  [Jnited  States  had  understood 
this  one  way  and  (ireat  Ibitain  had  undeistood  it  in  another  way,  and 
although,  as  I  sinill  contend,  that  could  not  nnike  any  material  flitler- 
enceiu  the  discussion  of  this  (|uestion,  still  it  is  worth  attendinji:  toas  we 
pass  along,  to  see  if  there  was  a  dilferent  understanding  by  (uu»  nation 
in  respect  of  the  same  language  from  that  which  was  entertained  by 
both  the  others. 

In  the  first  place  this  American  treaty  was  adopted  by  the  British 
Government,  not  merely  by  the  eniployitig  of  identical  langinige;  it 
was  adopted  upon  an  agreement  that  Great  Britain  would  accept  just 
what  had  been  conceded. to  America; — not  merely  the-  language,  but 
the  provisions  that  had  been  conceded  to  America.  I  must  ask  your 
attention  on  that  point  to  the  L'nd  voliinu!  of  the  Appendix  to  the 
British  case  i>age  74.  it  is  a  letter  from  Mr.  George  Canningof  instruc- 
tions to  jMr.  Stratford  Canidng: 

IVrhaps  tlio  simplest  coinse  after  all  will  be  to  substitute,  for  all  that  pait  of  tlio 
prqitt  and  connter-inoji't  wliicli  relates  to  iiiaritime  ri<j;lits  and  to  navigation,  tlio 
tii'st  two  Articles  of  the  Convoiition  already  couclndod  by  t\ui  Court  of  St.  I'eters- 
hiiTH  with  the  United  States  of  America,  in  the  order  in  which  they  stand  in  that 
Convention. 

Russia  cannot  mean  to  give  to  tlie  United  States  of  America  what  siie  withholds 
from  us;  nor  to  withhold  from  us  auytliinj>  that  she  has  <'onHenfcd  to  j^ive  to  the 
United  States. 

The  uniformity  of  stipulationB  in  pari  materia  gives  clearness  and  force  to  both 
arrangements,  and  will  establish  that  footing  of  e(iuality  lietween  the  st^veral  con- 
tracting parties  which  it  is  most  desirable  should  exist  between  throe  i'owers  whose 
interests  come  so  nearly  in  contact  with  each  other  in  a  part  of  the  glolie  in  which 
no  other  power  is  concerned. 

This  therefore  is  what  I  am  to  instruct  you  to  propose  at  once  to  the  Russian 
Minister  as  cutting  short  an  otherwise  inconvenient  discussion. 

Subsequent  correspondence  shows  that  Mr.  Stratford  Canning  in 
pursuance  of  the  instructions  did  exactly  what  he  was  instructed  to  do, 
that  is  to  say  he  projjosed  to  the  liussian  Government  to  cut  short 
a  discussion  that  1  shall  refer  to  in  a  moment,  by  adopting  between 
Kussiaand  Great  Britain  what  had  been  adopted  by  the  United  States, 
and  Great  Britain. 

Now  it  that  is  the  case,  in  adopting  these  provisions  they  ado])ted 
them  as  they  were  understood  and  intended  by  the  jjarties.  In  adopt- 
ing the  language  they  adopt  the  construction,  and  if  it  is  found — I 
observe  that  Lord  IJannen  ai)pears  to  dissent  from  that  proi)osition — 

Lord  Hannen. — Well,  to  put  it  very  clearly,  1  will  not  assume  thr.t 
it  is  so,  but  .su[q)Ose  it  were  clear  that  the  Kui*;sian  Government  had 
led  the  English  Government  to  think  that  they  put  the  same  constriu;- 
tion  on  the  language  of  the  tirst  clause  of  the  Treaty  as  the  English 
now  contend  for,  you  would  not  then  be  able  to  say  they  were  bound 
by  tiie  construction  that  was  understood  by  the  United  States. 
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.^rr.  PlIKf,i'S. — Xo.  Sir,  tlial:  would  state  an  entirely  <lit1'eient  case, 
bat  I  think  1  shall  l-c  .ihle  to  poi.;'  out  i»rescntly  iVoni  the  eorrespoiid- 
euce,  that,  so  lar  IVom  iinssia  settiin]f  up  to  (Ireat  l>)itain  a  (litleient 
eonsti'uetioii  ot  this  language  tVoiii  what  had  obtained  between  Jfussia 
and  the  United  States,  it  was  exactly  the  other  way,  and  that  Great 
Britain  did  undeistand  (list inetly  that  tli(M;onstiiiction  of  that  laii- 
giiaj^o  did  not  include  lichriu^'  Sua.  WIkmi  L  stated  the  jjroposition 
tliat  ill  adoptiii.i,^  by  ai^reenient  not  merely  the  ]aii,!;iia<>(?  tliat  had  been 
employed  by  tiie  two  other  countries  t  liey  adojilcd  the  const  ruction, 
that  is  to  say  th(\v  adopted  wiiat  the  aj;reenieiit  meant  between  the 
parties,  of  course,  that  is  in  the  absence  of  specitlc  proof  to  rebut  that 
by  showintjf  the  contrary.  Any  i)resiiiiiptioii  of  that  sort  or  any 
inference  of  tliat  sort  is  omcii  to  be  rebutted,  but  in  the  absence  of 
rebutting  facts  I  understand  tiiat  it  would  not  be  ])Ossible  to  contend 
that  where  a  <  oiitrai't  li;is  been  iiia(b>  between  two  parties  and  a  third 
]'arty  aj^rees  witlioneof  tliose  (tontractin.i;' parties,  "1  will  taice  exactly 
the  (iontract  that  you  have  ,i;iven  to  the  otlu  i  inau;''  that  lu^  does  not 
adopt  it  upon  llu'  coiistniciion  which  the  law  would  ,u,'ive  it  as  betweou 
those  two  parlivM,  and  if  that  construction  turned  jiit  to  dcjx'iid  not 
so  much  on  tiu'  laniiiiaue  as  on  tiie  uuderstandiuj^',  why  then  he  has 
adopted  tlie  niiderstandiii.ii'.  IJiit  tlien^  is  a.  correspondence  on  this 
subject  that  seems  to  me  to  make  this  perfectly  clear.  In  the  i>roii'res,s 
of  this  iie^iot  iarioii  bctwe'.u  (ireat  iJritain  and  Ifussia,  Mr.  ('aiiniiig  tlie 
Foreij,ni  ^linisler.  scut  l<>  Sir  Charles  15a^'ot  who  was  then  tiie  Ambassa- 
dor at  St.  Petersbnr;.;'.  a  propo-ed  dialr  of  this  Treaty,  and  it  will  be 
.  Ibund  on  ]);\<iv  <).'>  of  tiie  second  Volume  ot'  the  A]>i»endix  to  the  lU'itish 
Case;  and  I  invite  your  attention  particularly  to  this  lau^iiaye. 

Mr.  flustice  Haki.an. — Sent  by  whom  f 

Mr,  IMiKf.rs.— l>y  Mr.  (icoi'.i:('  Caniiiii.ii',  Secretary  of  State  for  For- 
ei<4ii  Affairs,  to  His  .Majesty's  Minister  at  St.  Petersbui*;',  Sir  (Charles 
lia.uot,  lie  enclosed  this  as  Great  Britain's  proposal,  and  the  lirst 
Article  reads  in  this  way. 

It  is  ;iy;i (!<'(!  lietwi  (Ml  tlio  hiji'li  I'diifructiiij;;  I'avtit'S  tli.'it  tlicir  ii'H]ifctive  s'ibjeots 
sliidl  <'n,i(),v  tlie  iii;lit  ol'fri'c  ii;ivii;;itiiiii  nlonij  tlio  wliolc  extent  of  tlie  fiU'lfic  OcciUi, 
coiiijirt'ht'iHliiijj;  tlif  .se;i  wiliiii  Iteiii  iiig',>*  Straits. 

There  are  the  words  which  put  this  ambiguity  out  of  the  question. 
Tiiere  are  the  words  that,  as  I  reniarkiu  yesterday,  it  is  inconceivable 
should  ii(.  have  been  inserted  if  it  was  intended  by  tiie  iiarties to  include 
Uehrinji  Sea,  and  not  ica\e  tiie  whole 'i'reaty  upon  lanuiiaj^e  so  ambig- 
uous and  doulitfiil,  to  say  the  least,  as  they  employed.  Tliat  shows 
that  the  attention  of  the  j-'oreifin  Minister  and  ottlie  negotiators  on  the 
])art  of  (ireat  Ibitain  was  drawn  to  tliis  ])oiiit,  and  tliat  it  occurred  to 
them  that  more  W(»n?s  were  neccssar>-.  Then  "comorehending  the  sea 
within  l]eliriii,y"s  Straits,"  was  [uopo.sed  to  liussia  as  if  it  was  intended 
to  make  this  clear. 

From  Russia  in  rejily  we  li'et  what  you  will  liiid  in  page  (IS,  a  counter- 
draft.  They  'uinot  accept  Great  llritain's  proposal  entirely,  and  they 
sent  on  thei '  own  side  a  ju-oposal.  and  you  will  see  that  Article  1st  in 
the  I^ritish  pi(t])osal  becomes  Article  V  in  the  IJussian  proposal,  and  it 
will  be  found  at  the  bottom  of  page  til)  in  the  original  French.  It  is 
not  translated  in  this  copy: 

'['lit*  liinji  C'oiitiaciliiu;  TaitlL's  stipulate  on  bdlialfof  thoir  rc^ipectivuBiibjectB  that 
iVoe  navifiatioii  ovr:   all. 

Lord  LlAMJSiiN. — "Throughout  the  whole  exteut". 
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Mr.  PnKT-i'S. — '' 'riiiou.Lilioiit  the  wliole  extent,  as  well  nortli  as 
south  ",  and  S(»  on,  and  tliewoids  ''coiiiprelicndinj,'  Beliring  Sea"  or 
any  similar  words  arc  omitted. 

Sir  CiiAKLKs  IfrssiOLL. — "And  that  they  will  enjoy  the  right  of 
flshinj;  in  the  liiyh  sea". 

iMr.  Thkli's. — "And  lat  they  will  enjoy  the  I'ifjht  of  (Isliino-  in  the 
Idfth  sea",  and  so  i'oi'th.  J]ut  I  speak  ol'  the  omission  in  tliat  statement 
ot  the  words  contained  in  the  liritish  proposal.  Tiiat  wonhl  have  set 
this  (luestioTi  at  rest.  Jii  other  words.  Article  V  is  sul)stantiaily  tiie 
same  as  Article  lof  the  liiitish  contention. 

SirCliAiiLKS  Jil  SSKLL. — Would  you  read  Article  VI — of  the  right 
to  navigate  Behring'  Straits. 

J\Ir.  i'liKLi'S. — 1  will  read  that. 

The  i'iii;sii)KN'r.  — How  do  yon  construe  t'lese  words,  IMr.  Phelj)s — 
"as  well  in  thc^  north  as  in  the  south"''  \N  i.e. e  do  yon  put  the  north 
and  sontli  as  of  interest  between  Russia  and  Knghiiid? 

Mr.  J'Hi'M.l'S. — Tiiat  is  only  intiodncing  iinot  her  niril)ignify.  Thej-- 
introduce  wo'ds  there  tiiat  are  mure  amhiguon.v  tlian  tlie  terms 
emi»loycd  betcMc;  they  relieve  an  and»iguity  by  a  W(»rse  ambiguity;  but 
they  decline  to  put  in  the  plain  and  simple  words  that  would  lia\e  set- 
tled the  jioint. 

The  riliosiDHNT. — Perhaps  the  I'ussian  i)oli('y  had  particular  views 
about  that  at  the  time. 

iMr.  I'llKLl's. — Exactly,  Sir;  that  is  the  very  i'e;i>on. 

Sir  CiiAlu. T.s  IJrssKix. — My  learned  tViend  will  surely  be  glad  to  be 
assisted  on  this.  The  woids  in  the  J'rojct  are  not  "  llehring  Sea  "'  but 
"  comprehending  the  sea  within  P>chring  Straits".  And  that  is 
treated  by  Count  Lie\en  in  tiir^  meiiioraniluiii  on  ]>age  (i."»  ;rs  bi'ing  a 
claim  to  navigate  the  seas  i's  tiie  Arctic  <-)ccan,  whi(;li  he  says  is  a  new 
proposition.     It  is  not  a  (juestion  ot   Ueiiring  Sea. 

Mr.  I'lii'J.l'S. —  1  (jnite  understand  that  and  will  <'ome  to  it  in  a 
inouient.  1  have  not  overlooked  any  word  in  tiiis  c(>rrespo!Hlciice,  and 
I  shall  not  fail  to  allude  to  it.  NVhat  I  am  upoa  now  is— and  1  think  I 
shall  be  able  to  nndce  myself  uiulci'stood,  tlnit  on  this  sinulc  and  only 
i]uestion  wit h  whicli  wc  ire  concerned,  whei  her  or  not  IJehring  Sea 
was  intended  by  ri'f-;'  jja.tiesand  understood  to  be  comprised  witliin 
the  term  "Pacitie  C.ceai"'" — the  Hiitish  negoei;itors,  I  repeat,  put  into 
theii'  di'aft  words  which  would  have  settled  that  (piestion  and  deter- 
mined it.  The  liussians  declined  to  accept  it,  and  lelt  them  out,  and 
the  Ihitish  executed  the  treaty  without  them.     That  is  the  point. 

Lord  li ANNEX.— P)Ut  Sir  Charles'  suggestion,  Mr.  IMieli)s,  is  that  the 
woids  are  e(|uivaleid.     You  will  liave  to  <leal  wilii  that. 

31r.  J'JiJU.i's. — We  will  consider  that  i)iesently.  VVhy,  if  Kussia 
meant  to  include  Pehring  Sea,  did  she  strike  them  out  t  \\  hat  reason 
can  be  given  for  striking  out  lV(»m  the  draft  of  the  'I'reaty  those  ]ilain 
words  which,  upon  the  t  iieory  of  my  learned  I'riend.  bot  li  ])artii'S  under- 
stood to  be  there?  ^\'lly  enijiloy  e(iiuvaleiit  worus  unless  you  can 
employ  better  ones?  \\'liy  supply  tiie  jilace  of  those  ]»lain  words  with 
the  and)iguous  words  to  wliicli  the  Picsideid  just  n(>w  alhnU'd — "  north 
and  sontli".  The  liussians  did  not  suppose,  as  we  learn  from  the  IJaroi' 
de  TuylTs  communication  to  Mr.  Adauis  that  they  were  throwing  open 
the  fiu' seal  pnisuitsof  Heliring  Sea  to  countries  that  did  not  ask  for 
them.  A  e  see  plainly  that  K'ussia  did  not  so  understand  it,  and  we  sec 
why  it  A.as  tney  struck  out  these  jtlain  words  and  snbstilnted  words 
Avhich  are  not  e(inivaleut  to  them,  because  they  doiiot  add  any t lung  to 
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To  add  to  the  term  "cotnmonly  called  Paeific 


as  well  north  as  south"  adds  uotliing  as  far  as  touches  this 


what  was  there  before 

Ocean"  "; 

point. 

Senator  ]\roi{(iAN. — Is  it  shown  anywiiere,  Mr.  Phelps,  which  was 
first  submitted '.' 

.Mr.  rjiELPt?. — Certainly,  Sir;  the  British  was  first  submitted,  and 
the  Russian  you  will  rcmetuber  was  the  cmitre  projet. 

2no\v,  tiie  attention  of  tiie  British  was  called  to  this;  and  you  will 
perceive  that  it  was  criticised  subsiMim^ntly  in  one  of  these  letters 
wliicii  will  be  found  on  paj^e  72  of  Deceinber  the  8th  from  Georye  Can- 
ninj;-  to  Stratford  i'annin;;.  He  criticises  this  contre-projet,  and  he 
conii)lains  that  Artitie  1  in  his  projit  is  made  Article  IV  in  the  Kussiau 
contrc-projct;  and  he  says  in  rc^^ard  tt>  that: 

You  Avill  iil)80iv()  in  the  first  ])liicc  tliat  it  is  jiropiised  l)y  the  Russian  Flpnipo- 
tentiaiies  nutircly  t(i  ctianffe  tliat  (irdi  r.  and  to  trausfor  to  tlie  latter  part  of  the 
iuNiiunii'iit  the  Aitido  whii-h  lias  hitlicrto  stood  first  in  tho  }>rojtt. 

To  tiiat  tians|!(iNitl(m  we  cannot  aj^iN^o,  for  llic  very  rca.son  whiclj  Count  Xessel- 
rodi'  alleges  in  (a  <iur  of  it,  namely,  that  tlie  I'coiioiiiif  or  arranyeinunt  of  the  Treaty 
ouftht  to  iia\e  reference  to  llie  history  of  iie;i(itiatioii. 

Tlie  whole  negotiation  urow.s  out  of  the  lllxase  of  1821. 

So  entirely  and  al)S()hitely  trne  is  this  ])r<H)osition  that  the  settleuiont  of  the 
limits  of  tlie  resjiective  ]>o.sS(  ssions  of  (ireat  I'lfitain  and  h'lissia  on  the  north-west 
coast  of  America  was  prop(ise<l  !)>•  us  only  as  a  mode  of  faeiiilatiuj;'  the  adjustment 
of  tile  ditference  arisinj;  t'lom  the  I'kase  hy  enabling  the  Court  of  Russia,  under 
cover  of  tlie  more  coiiipreheiisive  arrangement,  to  withdraw  with  less  uppearauce 
of  concession,  the  olfensi\e  pretensions  of  that  edict; 

and  he  continues  to  the  same  elTect. 

Sir  CnAKLEs  lirssi'.Li.. — 1  should  be  glad  if  you  will  read  the  next 
passage. 

Mr.  I'UEi.i'S.— 1  will  certainly. 

It  is  com])arati\cl>  imlilVerent  to  ns  wlxitlier  we  hasten  or  postpone  all  questions 
res]icctitiji  tlie  limits  of  territoritil  possession  on  the  ('out iiuMit  of  America,  but  the 
](retensioiis  of  tlie  K'lissian  t'kase  of  ISL'l  to  excliisi\-e  doiiiiiiioti  over  the  Pacific 
could  not  continue  jonuer  nni('|)ealed  without  compelling'  us  to  ta lie  some  lueusure 
of  |iul)lic  and  elicciiuil  niiioiisti  aiiee  ai;aiii.it  it. 

^(||l  will  therefore  take  care,  in  the  lirsl  instance,  to  repress  any  attempt  to  give 
this  clninu'e  to  tlie  character  of  the  ne;;()tiation,  and  w  ill  declare  witliout  reserve 
that  the  jioint  to  whicli  alone  tiie  solicitude  of  the  Hritisli  fiovernnieut  and  the 
jealousy  of  the  iiritisli  nation  attach  any  ;;reat  impurtance  is  the  doiii;;  away  (iu  a 
manner  as  little  disagreeable  to  l.'iissia  as  jiossiblej  of  thecli'ei-t  ol'  the  L'kaseof  1821. 

That  this  Ukase  is  not  acted  u]io!i,  and  that  inslriictious  ha\e  been  lonj;  ago  sent 
by  thv,  Russian  (io\ crnmeut  to  their  cruisers  in  the  Pacific  to  suspend  the  exeeiitiou 
of  its  ])roviHions,  is  true;  l>ut  a  jtrivate  disavowal  of  a  jMiblished  claim  is  nosectirity 
ii.i-'aiiist  the  revival  of  tliat  claim.  The  suspension  of  the  execution  of  a  ])ii!ici]de 
may  be  ]iorfectly  coiiii)atil)lc  with  the  cent  iuued  inaintenance  ol' the  principle  itself, 
ami  when  we  have  seen  in  tlie  loiirse  of  this  negotiation  that  the  IJiissian  claim  to 
the  possession  <if  tlie  coast  of  America  down  to  latitude  5'.)  rests  in  fact  on  no  other 
ground  than  the  picsiinied  ac(|uiescence  of  tlie  nations  of  Eiiroi»e  in  tins  pro\  isioiis 
of  an  riiase  jiuldished  by  the  IJiiperor  Paul  in  the  year  1800,  against  wiiich  it  i» 
allitmed  lliat  no  ]iublic  ri'moustiaiu  e  was  made,  it  becomes  us  to  lie  exc('e(iin";ly 
careful  tliat  \\  <■  do  not,  by  a  similar  neglect  on  the  jireseiit  occasion,  allow  a  sim- 
ilar ]ircsuuii)tion  to  be  raised  as  to  aTi  aciiniescence  in  the  ('kase  of  IHL'l. 

'I'lie  fight  of  the  subjects  of  Jiis  Majesty  to  navigate  freely  in  the  I'acitic  cannot 
be  held  as  matrer  of  indulgence  ficuii  any  Power,  ilaving  once  been  pul)licly  <iueB- 
tioned,  it  must  be  publicly  acknowledged. 

The  ruESiDENT. —  How  would  you  construe  in  the  nu'ttnitig  of  Mr, 
George  Canning  these  words;  —  "The  right  of  tlie  subjects  of  Ilia 
Majesty  to  navigate  fn'cly  in  the  I'acilici"  How  do  y<ni  bttlieve 
Mr.  Canning  umicistooil  tlic  noid  ''racilic"? 

Mr.  I'HELPS. —  I  understand  the  word  "Pacific"  there  means  Just 
what  it  means  in  the  Treaty. 

The  I'KEfciiDEM.— 2sut  IJeliring  Sea  ? 
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Mr.  Phelps. — IJelirinji'  Sea  for  a  certain  ptir])ose,  which  I  shall  point 
out  (liiectiy,  was  made  of  imiioitance  in  sul).s(M|Uent  nejjotiations, — the 
lifilit  to  navijiiite  tliroii,nh  lieliiinjjf  Sea  luuiui'stionably,  because  that 
is  s])iH'ialI,v  spoivcn  o\'  in  tiie  coricspoiidence  that  if  vessels  caimot 
pass  tliionjih  Beiirin«j  Straits  no  fnitlier  discoveries  in  the  North  could 
1)6  umdc.  Tiie  {^ate  is  siiur  to  the  whole  world,  and  the  7'ifiht  to  i)ass 
throujih  Jjchrin^'  Straits  is  s]»<>ken  of;  and  it  is  immediately  met  by  an 
assurance  on  tin'  i)art  of  h'us.sia  that  they  had  no  intention  whatever 
of  closinf>'  up  Ik'ining-  Straits. 

Lord  11anm;.\. — Tiiat  had  been  aln-ady  the  subject  of  nej;otiation, 
because  you  see  tiie  allusion  in  the  passage  is  this: 

For  rc.MMoiis  uf  f'lc  smimc  iiiitine  we  c'lmiot  ooiiweiit  tliat  tlio  lilu'ity  of  Tiavipfation 
throufrh  Beliriiiu  s  Sti'aits  .slioiild  bo  stated  iu  the  Treaty  as  a  boon  liom  liussia. 

Mr,  PHELP.s,— Yl's,  I  see. 

It  cannot  be  (ioiiblcd  tliat  tbo  Anieiicana  consider  tlicnisclves  as  secured  iu  the 
right  oi'  uavigalinn  llchiing'.s  Straits  and  the  sea  Ix'yond  tiicni. 

I  am  oblio'cd  to  youi'  Lordship  for  ca'iinj;'  attention  to  it.  That  wan 
iinqu(!stionab]y  understood, 

Loid  llANMOiN. — l>ut  under  what  words  was  it  stipulated  or  aj^reed 
in  any  way  that  the  Americans  should  have  tini  right  of  luivigaling 
Behring  Straits  and  the  sea  beyond? 

^Ir.  i'liLLPS. — You  will  see  it  in  Mr.  Stratford  Canning's  letter,  on 
'Itage  80, 

Lord  Hannkn, — lint  1  mean  what  words  of  the  Treaty  t;arry  it.^ 

Mr,  PiiELPS. — It  will  come  in  under  the  Article  we  have  beCxi  dis- 
cussing in  the  American  Treaty,  Article  L 

Jx)r(l  IIa^nen, — That  is,  under  the,  term  ''racitie  Ocean". 

]Mr.  LULLPS. — I'ntU'r  tlu'  term  ••Tacilic;  Ocean". 

Sir  (Jiiahles  Kuss];ll. — Mshing  and  navigation. 

Mr.  J'liELl'S. — r>ut  as  controlled  by  the  other  language,  Tt  is  one 
thing  to  concede  the  riglit  of  navigating  and,  if  y(»n  please,  lishing 
through  the  J5ehring  Sea  and  through  the  IJeiiring  Straits  wiiich  was 
never  in  dispute  between  the  i)arties;  it  is  another  thing  to  throw 
open  to  them,  ace(»rding  to  the  language  of  this  livst  Article  of  the 
Treaty,  the  rigiit  to  j)ursue  tlioe  \arious  industries. 

In  this  letter  that  I  was  about  to  refer  to,  you  will  see  that  that  was 
never  dis|(utetl,  -Mr,  Stratford  Canning  writes,  on  page  50,  in  his  letter 
of  the  17th  of  February,  LSlia: 

With  respect,  to  Hehiin!;'s  Straits,  Tain  happy  to  hav«i  it  in  my  ]ui\vor  to  assnrp 
yon,  on  tht!  Joint  authority  oC  th<<  li'iif-sian  i'jenipolentiarie.i.  that  llir  Einpeior  of 
J\'ns8ia  lias  no  inlrnlion  \viiat<'ver  ol'  inaintaiiiiMi;'  any  exchisive  eiaini  to  tlie  navi- 
jfation  of  t  iiose  .straits  or  of  tiie  si  as  to  tiie  mirth  ol'  tiieni. 

It  caiinot  lie  necessary,  nnder  lliesr  eiieninstane»'s.  to  trouble  yon  with  a  more 
]iarti('ular  aet^otint  of  the  seveiil  i  onfevenees  whieli  I  have  lield  with  the  I'u-isiau 
I'lenipotiMitiaries;  and  it.  i.(  but  .jiiwiiit!  to  state  that  I  have  found  tlicni  (lispesed, 
throuj;houl  tliis  latter  state  <'f  tl.e  negotiation,  to  tieat  the  matters  under  dlseuH. 
sion  with  I'au'uess  and  lil)erality. 

Ther(»  is  atn)ther  letter  son. 'Mvliere  in  which  fhis  is  referred  to;  and 
in  re]>ly  to  a  letter  wliich  y<tn  \ill  renieniber  wa*  wiitten  l»y  one  of  the 
British  Neg(diators.  Kussiir  re'pliesthat  tiiey  had  in*  Uiea,  wiiatevcr,Just 
as  ]Mi,  Canning  says  was  re,)ealed  to  him.  ol'  interrupting  the  navigii- 
tion  tiirough  itehring  Straits. 

Lord  llANM'.N. — 'i'hey  lia*l  at  o!>e  time  an  idea  of  doing  so,  and  said 
it  Wiis  a  new  projtosal,  they  did  at  one  time  tiiink  of  disputing  it. 

Mr.  I'liELPS. — Well,  they  suiise(iuently  wititdrew  from  tliiit,  because 
*hey  said  they  ne\er  had  an;.  iiiieiiii(»ii  ol'  di>j>uting  it. 
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Now,  tlu'  (liilcrciico  Ix'twccMi  the  vis'it  under  tlie  terms  of  tliis  first 
Article,  ill  reply  to  the  (jiK^stioii  that  yon  put  Just  iic  v,  the  dillereiice 
between  con(;(Miiii<;  wliat  was  never  ('."nicd,  tlie  i'i.i;lit  of  tVe<!  navigation 
throiitiii  JJehriiig'  Sea,  wliich  eouhi  not  b(»  (leiiie(l  unless  they  intended 
to  niai<e  it  a  closed  sea,  and  conceding'  all  that  is  given  under  the  lirst 
Article  is  very  i»lain,  because  it  is  the  dilference  as  to  the  effect  of  that 
jiarticnlar  Article  on  the  industry  or  business  with  which  we  are  uow 
charged. 

Jiord  IlANNEN. — The  passage  1  was  referring  to  will  be  found  at  page 
GO,  where  it  is  said: 

"As  to  tli<^  cliiiise  of  tli6  sanio  projftt"  (that  is  a  letter  from  Count  Licven)  "hav- 
ing or  its  ol'.i'.'ct  to  ciisuro  to  EiiuHnIi  vcsmcIh  tlui  fit-e  entry  into  tlio  Icy  Sea  l)y  I  lie 
Straits  of  UelirinL;,  it  secins,  in  the,  lirst  pliice,  liiut  that  eoiidition,  which  is  entirely 
new,  is  by  its  nature  foreij^n  to  the  special  object  of  the  ni'j;otiati()n". 

They  did  not  in  the  lirst  place  yield  that,  but  yielded  it  in  coiise- 
qnence  of  further  negotiations:  and  then  the  question  is,  on  what  terms 
did  they  yield  it,  and  what  was  the  elfect  of  the  teiins  on  which  they 
yielded' it? 

]\Ir.  riiELVS, — Still,  the  force  of  the  observation  that  1  i  ave  nnide 
does  not  apjx'ar  to  me,  1  resjteetfully  submit,  to  be  at  all  diminished.  It 
is  ]»lain  tliat  the  right  to  navigate  through  the  BeUring  Straits  was 
not  in  disi)ute.  II' it  was  in  the  lirst  i»lace,  as  suggested  by  his  Lord- 
ship, that  was  sjteedily  abandoned  by  JJussia,  who  took  the  ground 
that  they  had  never  intended  to  deny  it,  and  they  did  not  deny  it:  and 
jNIr.  Stratford  Canning  writes  he  is  ha])j)y  to  be  assured  by  all  of  them 
that  then'  is  no  (jnestion  on  that  point. 

Then  on  the  question  whether  the  fishing  in  I'ehringSea  was  included, 
the  ]>ritish,  1  repeat,  juoposcd  words  that  would  have  set  that  at  rest. 
If  Hussia  meant  to  a.'^sent  to  that,  why  strike  out  the  words.  She  gave 
no  reason  whatever.  None  can  be  conjectured.  There  cannot  be  an 
objection  to  using  the  words  that  Mr.  Canning  had  put  in  this  lirst  ;>ro- 
J(7,  unless  it  is  that  they  did  not  mean  to  concede  so  nuich  as  that. 

Tlien  you  see  that  the  llritish  (iovernmeiit.  after  tliose  words  ai'e 
stiicken  <mt.  and  the  aml)iguous  language  of  the  lyresent  Treaty 
emi)loyed,  were  laying  stress  upon  the  very  position  in  the  Treaty  which 
this  assunu'H,  and  calling  attention  to  the  fact  that  its  inq)ortance  and 
prominence  is  diminilietl  l)y  being  at  the  end  of  the  Treaty  instead  of 
at  the  beginning:  and  while  IJussia  accedes  to  that  suggestion,  and 
restores  the  arti(;le  t(  its  position  in  the  Treaty  which  Creat  iiiitain 
desired  it  to  occii]iy,  iiiid  conceded  its  importance,  nevertheless  they 
declined  to  insert  the  words  that  would  have  i)iit  this  beyond  dispute 
and  Creat  Jbitain  a.Mjuiesced  in  ii  draft  of  the  Treaty  that  did  not  con- 
tain them. 

How  came  they  to  do  so,  because  the  point  tliat  they  were  labouring 
upon,  the  right  of  free  na\  igation  as  the  primary  (luestion  and  the 
boundary  line  as  the  seecndary  (|ue.slion,  were  e(|Ually  eoiicedcd  by  the 
language  of  iiussia  and  is  exidained  by  \\hat  is  said  hy  .Mr.  Canning. 
Then  in  .Mr.  Addington's  lettei'  which  will  be  found  on  jtage  (>(•  of  the 
same  book  as  late  as  .Vugust  L'nd  ISL'l. 

"A  convention  concluded  between  this  Covernment" — that  is  writ- 
ten fiom  Washington  and  the  words  "this  Government''  means  the 
United  States— 

A  ('onNinlion  ('(inclinleil  between  this  (ioveriiniciit  and  that  of  K'lissia  for  the  set- 
tlement of  the  ie>])i'ctive  clainis  of  the  two  nations  to  tlie  intercourse  witli  the 
north-western  coast  of  -America   reached  the  Department  of  State  a  few  days  since. 

The  niMiu  jioiiits  determined  b\  this  insinimeni  arc,  as  far  as  I  can  collect  from 
the  Ameiican  Secri'tary  of  State,  i^l)  the  enjoyment  of  a  free  and  unrestricted  inter- 
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courst!  1iy  c:i<li  mil  ion  with  nil  llic  settlements  ul'  the  otlicr  mi  I  lie  mirth-west  coast 
of  Amciicii  ami  (lM  ;i  st  ipiilatioii  that  no  new  >()ttlcnicnts  shall  Uc  IoiiikmI  hy  K'usHia, 
south,  or  by  tho  liiileil  States,  north,  of  latitmle  ni-  10'. 

That  is  the  sunmiary  of  this  Treaty  as  derived  by  Mr.  A(hliiigtoii 
from  'Sir.  Adams. 

The  ([nestiiin  of  the  viare  chnixinn.  tlie  so\crci<rnty  over  which  was  assert(;(l  hy  tho 
Emiieror  nt'  Russia  in  his  cclchraled  I'kaseof  ISi'l,  i)nt  virtually,  if  not  cxjircssly, 
renounced  by  a  siil)s'i|iieiit  lU'claration  of  llla^  Soveiei'^n,  has,  Mr.  Adams  assures 
Uie,  not  hecii  touched  upon  in  the  ahovc-mentioiiod  Treaiy. 

Not  been  loiiclied  upon.     I'liat  is  preci.sely  what  I  say. 

Tliis  assertion  which  they  read,  and  the  htnj^'iiiioe  iuithori/ed  thern  to 
read,  ;is  an  attempt  to  exerci-c  an  cxcbisivc  sovciciuiity  over  IJeiiriiio' 
Sea,  to  shut  it  up  and  i)reehid('  uiivij^ation,  and  therefore  to  shut  up 
'he  r>('hrin,t;'  Straits,  was  completely  abamhaied:  was  so  withth'awu, 
\ias  so  explaini'd  away  as  something  not  intemh  il  to  be  asserted,  and 
(tertainly  not  inten(h'(l  to  be  enlbrced,  tliat  the  piirties  were  content  to 
let  tlie  matter  dro]*,  and,  as  in  tlie  letters  I  read  you  yesterday,  Mv. 
Cannino  instructs  tlie  ^Minister  iit  St.  i'etersbiiro-  as  follows: 

We  do  not  want  to  insist  npou  anytliiiiff  that  liiitniliates  Russia  liy  callinj^  n]>()n 
her  ill  a  'I'realy  to  formally  renounce  what,  slie  has  asserted.  All  that  we  want  is  to 
<;et  rid  of  any  such  claim  as  that.  That  answers  our  ]iuri)osc,  ami  tlicr(d'ore  when 
that  is  assured,  the  iiiaiii  olijeet  that  \\t;  have  in  this  neeotiation  is  disposed  cif.  Tlu) 
territorial  line  is  alloeother  a  secondary  consideration. 

Tlitit  is  the  reason  why  lanouai^c  is  adopted  in  the  Treaty  that  does 
not  in  terms  refer  to  the  rio'ht  of  navi^at  in,ii'  there — does  not  refer  to 
r>elirin,u'  Sea  at  idl.  but  only  to  the  ri^ht  of  nttvi.oatino-  the  Pacific  But 
Ave  are  here  coiuei  iied  with  the  (|uestion  whether  anythinu'  more  than 
that  was  needed,  in  order  to  met  t  the  requirements  of  the  ease.  My 
leiirned  friends  have  to  contend  that  Uehring  Se;i,  im-ludiuo'  the  setil 
flshcries  that  ceiiticil  tit  Pribilof  Ishnuls,  and  1  belieM-  also  on  the 
(.Commander  Islaiitls  was  thrown  oiieii  to  the  world.  iin<l  not  merely  the 
rijiht  to  nii\  i.L-ate.  1  will  read  the  last  clause  which  I  am  reminded  I 
ha\e  omitted  to  do. 

Mr.  Adams  seemed  to  consider  any  t'oriiial  stipulation  re^ardinjj;  tliat  renniu  iation 
as  unnecessary  and  siipererouatory. 

The  rRKSii)i:N'r. — .Mi.^ht  I  ask  you  what  you  think  Mr.  Adams  and 
]\Ir.  Addinoton  iilliuled  to  when  he  tjuoted  this  subsctpient  declaration 
of  renouncement  by  IJussia ?     W'iiat  is  this  declaration: 

'i'lie  (iiicstion  of  the  miti<-  rlinixinn,  the  sovcreinnty  over  which  wiis  asserted  by  the 
Kiniieror  of  Russia  in  bis  cclchraled  li^aseid'  ISL'l.  l)ut  virtually,  if  not  expressly 
renounced  by  a  suliseciucnt  (hnlaiation  of  that  sov<'reiiru.— 

.Air.  Phelps. —  It  is  the  declaration  made  by  M.  de  i^)letica.  and  tlie 
decliiratioii  mtitle  to  the  Ibitish  l'leiii|toteiitiai  ies.  I  li;i\o  read  tiit^ 
decliiration  by  the  Representatives  tliiit  they  never  intended  to  .submit 
such  a  claim  or  to  mainttiin  it.  That  is  the  declaration  he  riders  to.  not 
the  pi ovisitms  in  tlu'  Tre.ity,  becairse  lie  sa\  s  it  is  imiilted. 

Ihe  Pi;i;sii)EN  r. — Y  mi  mean  tiie  despattdi  in  wliicli  M.  de  Poh'icii 
sjiid  that  liiissia  n.ioht  assert  l>ehrinj;  Sea  was  ti  man'  vtoKsnin,  ]n\t  did 
not  intend  assert iiiy  it   just  tlicn. 

.Mr.  Piii'.i.ps. — 'I'hat  is  one.  and  throiiuhoul  that  coi  resptuidencc  it 
will  befcind  that  Ivussia  contimied  to  occupy  moie  distinctly  that  atti- 
tude, tin  Noii  will  lind,  as  1  read  just  now.  the  as-.uninee  oi\tMi  to  the 
Uritish  nejiotiators  on  the  pan  nt  L'ussia.  which  Alt .  Stratloril  (!ariiiiu,o' 
eommuniciites  to  his  (iovcinmeiit,  that  there  was  no  intention  of  assert 
ing'  ail  exclusive  claim — perhaps  I  had  better  refer  a.oiun  to  tluit.  One 
of  these  passaj;('s  is  the  oiie  1  have  read  al  pa^uc  '■>". 
B  i^,  PT  XV 12 
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Tlift  I'Ki^siDKNT. — Tliat  was  later. 
Mr.  riiKLPS: 

I  iiiii  luippy  til  li:iv(^  it  in  my  i)()\v(n'  to  assure  yon,  on  llif  joint  :;iit!iority  of  tlio 
R\issiini  I'li';ii]iotcnli,ii-ics,  that  tlui  I'.nipcror  of  Unssia  lias  no  inti'iitiun  wliatcvcr  of 
inaintainini;  any  <'\ilnsive  tlaiin  to  tiin  iiiivin'at  ion  of  tlio.so  stiaits,  or  of  tlio  seas  to 
tlic  north  of  tlieui. 

Mr.  Justice  IIarlan. — That  is  not  tlie  declaration  lefcrretl  to  in  Mr. 
A(](liii.!j,'t<iirs  Icl tei". 

}\r.  I'll  ELI'S. — Xo;  I  was  sayiiif?  that  this  transpires  all  the  way 
thi<»iio](.  I  have  not  the  rercreuceat  tlic  moment  lo  tlie  i)ai  ticnlar  one; 
but  yoii  will  not  have  failed  to  observe  from  perusing'  this  (.-orrespou- 
dence  from  the  very  beoinning,  Kussia  disclaimed,  both  to  the  [Jnited 
States  and  (Ireat  T.ritain,  tlu'  rij^iit  to  shut  up  this  Sea  and  make  it  a 
VKirr  cldiisuiii; — that  was  disclaimed  from  the  very  be^^inninj^'  and  all 
the  way  throu;:ch  on  all  oiteasions,  and  never  asserted;  and,  therelbre, 
you  find  ])oth  on  the  Ameri(;an  side  and  the  British  side  in  these  ne<?o- 
tiations,  they  weie  content  to  rest  on  the  construction  tliat  had  tiius 
forn'ally  and  exi»licitly  been  "iven  to  the  Ukase  of  1S21  by  the  IMeu- 
ij)otentiaries;  and  then  they  ma!:e  the  Treaty. 

The   I'lJKSiDKNT. —  1    would  not    like  to  throw   any  disi'e]»ute  upon 


Diplomacy;  that  would  not  beluve  me  at  all.  speakinj;'  to  yon,  Mr 
IMielps,  in  i)artienlar,  but  as  you  made  an  obilu.ny  of  d!i)lomaey  yes 
tenlay,  perhaps  we  may  speak  of  ancient  diplomatists,  if  not  of  thos( 
of  to-day.  Do  ni>t  you  iliink  it  somelimes  hajipened  that  two  nations 
livino' on  very  friendly  ternib  as  Kussia  and  Great  liritain  undoubtedly 
did  at  that  time,  if  you  remember  the  historic  state  of  the  features  of 
Europ(>  lietween  1820  and  1S,")0. — there  was  orcat  friendshij)  you  will 
remendier  in  KSL'l,',  LS2;>  and  IS'J -t  between  Ifussia  and  l']nj;land, — do  not 
you  believe  it  may  be  that  when  a  dilfuailty  arises,  or  a  [)oint  which  is 
difticult  to  inter|)ret.  or  siive  an  interpretation  to.  betwe<'n  diplomatists, 
that  they  are  often  satislicd,  each  maintainin-;'  his  own  point  of  vi«'W, 
to  adopt  an  and»iuuous  ]>hraseol()gy  leavinj^  to  the  future  to  solve  the 
difliciilty;  and.  indeed,  very  often  the  future  solves  many  difliculties 
which  dijiloinatists  at  the  then  jjresent  time  cannot  solve?  .Miolit  not 
this  be  one  of  those  cases  where  IJussia  and  Knyhunl  each  had  theii- 
view  and  did  not  wish  to  c(»iicede  u  point  of  princii)le  t-onsistent  with 
their  ]«olicy,  and  yet  did  not  care  to  put  their  respective  ]»rinciples  in 
opposit'on  to  one  another/ 

Mr.  1  iij;li's. — i  shall  be  quite  willing  to  adopt  that  view,  Sir. 

The  President. — I  should  not  call  it  bad  faith;  but  it  is  perhaps 
procrastination. 

Mr.  PiiELi'S. — It  is  a  sujrs«*^i'^ni  Sir,  that  1  am  quite  willing  to  adopt; 
and  it  is  oue  that  I  wjis  s<Mnji  t!o  make  x)reseritly,  when  we  had  reached 
th«  point.  I  was  net  going  toomiit,  todiscnss  it,  because  it  is  not  for  me 
to  anticipate  w  hat  Tlie  conclusiMji  (»f  tlie  Tr^'  -ml  will  be. — \Vheu  we 
have  rea<died  the  point  titat  language  is  employed  heie  which  can  be 
understood  one  May  by  oiu'  parrj'  and  the  other  way  l)y  the  other  party, 
then  we  havi?  reached  a  concltiision  which  is  inevitable;  that  it  is  for 
neither  party  to  assert  that  h^'-  ronstruetion  was  the  one  adopted. 

JiOi'd  IIannen.— And  tl'cn  "heic  would  lie  no  c(»nti  ;»et. 

Mr.  l'llET,l'.S. — And  thei        f-re  would  be  no  eontr:*  t. 

Lord  IlANiNEN. — Then  w  ould  have  to  consider  it  on  general  prin- 
ci|)les. 

The  riJEsriTENT.— Ves,  We  might  say,  as  Mr.  Adams  dul  to  Barou 
deTuyll.  the  Treaty  would  stand  for  itseif. 

Mr.  I'HELVS. —  V'es:  it  stiuids  for  ir-eb,  but  subject  to  the  legal  rnles 
of  construction.     .V  party  cannot  Ibitify  liimsielf  on  tho  one  sidv  «*Hjr 
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more  til  a  11  on  the  otiicr  by  adoptinii'  laii.unii^o  tliiit  is  confessedly  am- 
biguous. It  leaves  the  Treaty  Just,  wlieie  it  would  have  been  lelt  if  they 
had  said  in  ti'inis  in  it,  "  We.  retrain  iVoiii  settlin;.;'  this  |)oint,"  or  "  Wo 
leiive  this  point  open."' 

Senator  Morgan. — ^Nliyht  L  ask  y(tii  a  (pies!  ion,  Mr.  Piielps  :'  1  under- 
stand that  the  iVin^ie  of  sen  round  the  boideiof  a  (•(uintiy  to  th<M'\teiit 
of  the  .'}-inile  limit  is  iiKtrc  cltiKsmii  at  theojition  of  that  country;  but 
has  it  ever  been  held  tiiat  witiiin  that  limit  the  ri,ylit  of  iunoeeiit  or  free 
naviji'ation  would  lie  or  euuM  lie  under  international  lawflenied  to  any 
ship  or  vessel  of  any  foreijiu  .ountiy  unless  the  eoiuitiy  to  whom  that 
border  of  sea  beloii,ued  should  prohibit  it. 

l\Ir.  I'Hi'.i.i'S. — Xo,  Sir;  neither  do  1  und(!i>taiid  that  the  country  to 
w'liich  that  territory  or  littoral  sea  belonj;s  can  piohibit  merely  innocent 
iiaviiiiition. 

The  I'UESTDKNT. — No,  you  said  so  yesterday. 

Senator  MoH'fAN.— And  the  riiiht  of  free  navi.nation  stands  above 
every  other  ri^iit  in  international  law;  and  that  is  the  \iewthat  these 
nations  had  of  free  navi.uation  when  they  \\('i'e  maldii;^' these  Tre;ities. 

]Mr.  I'llEt.rs. — That  is  true,  Tliert  is  no  power  in  any  nation  that  I 
know  of  to  prevent  iiarmless  and  innocent  i;avi,nation  in  a  littoral  sea, 
or  within  the  three  miles  or  cannoirsiiot  distance.  The  only  restrictions 
are  those  necessary  to  the  accomplishment  ol'  some  interest  or  someyood 
])urpose,  of  wlii<'li  the  nation  is  Iar,i;»'ly  its  own  Jud<je;  but  Lord  (Jhief 
Justice  ('ockbiirn,asyon  will  rciiu-mlier, uses  very  strong  la!i,i;uaj;e about 
that,  and  he  says  the  ])ro|iosition  to  exclude  innocent  navi^iiation  even 
in  the  three  mile  limit  is  not  to  be  tiiou,i;ht  of,  and  1  think  all  autluu'ities 
concur  on  that  jioint. 

Now,  tiuMjuestions  of  the  Tresidfiit  and  of  Lord  llannen  have  drawn 
nie  somewhat  into  hypothetical  instances.  I  do  not.  for  a  moment, 
concede  that  (ireat  Ilritain  stood  in  a  jiositiou  where  it  could  have  any 
reservation  on  tlH>constiuction  of  this  Treiity, because  ihe  understaml- 
ing  that  took  ])lace  between  Kiissia  and  .\mcri<'a  as  to  the.  elfect  of  the 
xVmerican  Treaty  w^as  communicated  to  the  iJritish  (Joveriimeiit  more 
than  a,\eai'.  ol'  almost  a  year,  belbie.  That  is  tbund  in  tiu'  Addington 
letter  tliat  1  have  referred  to,  and  I  go  back  to  it  to  call  attention  to  its 
date,  August  the  I'nd  bs_'4.  It  is  on  page  (i(>  of  the  same  book  that  I 
have  been  readin.^  tVoni.  ThatTreaty  was  signed  the  L'.Sth  of  February 
the  next  year.  In  ihat  document  the  Ibitish  I'eprcsentativcM'ommnni- 
cates  to  his  (Jovernment  from  ilu^  highest  authority,  that  is  the  American 
Secretary  of  State,  what  the  understanding  of  the  constrnction  of  that 
Treaty  was,  so  that  six.  monl  hs  utter,  they  adopted  it  wit  li  llu?  knowledge 
that  the  construction  i)Ut  upon  it  by  those  i)i.rties  was  such  as  is  here 
e-  |)ressed.  How  can  any  party  to  a  contract,  whether  it  is  a  nation  or 
an  individual,  reserve  tlie  right  in  accepting  a  c('!ilract  with  the  knowl- 
edge of  the  ui  .Icislanding  that  the  other  pai'y  has  ol  it,  to  repudiate 
that  uiiderstainling  where  tiie  language  is  ambiguous. 

Lord  II  axm;.n. — 1  do  not  see  where  you  get  from  i\lr.  Addington's 
letter  a  kiiowledgeof  (he  construction  put  upon  the  words  bv  the  L'nitml 
States? 

Mr.  I'liELi'-S. — Only  geiiorally,  wheu  he  says  in  the  language  I  have 
read. 

I'lie  i|iicstiiin  of  the  muri  clannnm.  ilio  K(>voroi<;iit,v  over  wliii'li  wiis  iissortcd  Uy  llio 
l^iiipcif'- (tC  liussia  in  lii.t  ct'lel>rati'il  llkiiMoof  isi'l,  l)iit  virticilly,  it'  not  cxiiics.-'ly, 
reiu)uii>  ftl  by  a  sMlvsequeiit  dt'ilai  .ition  of  tliat  Sovereitiii,  lui.s,  Mv.  Adiiiiis  a^i.sia'i'8 
ni*.  not  Ix'i'ii  toin  iii'il  Mjion  in  tlici  iiliovi'-niciitioni'd  Treaty. 

And  that  i.s  in  ii'ply  to  tin-  en'.|iiiry  of  the  learned  Presidenl  io  mej 
but,  under  what  language,  and  in  what  way  did  Great  Lrilaiu  obtain  the 


180 


ORAL    AUOrMKXT    O^    HON.  EDWARD    J,  PHEl.I'S. 


rijilit  t(»  iiiivijiJitc  licrc  tlii()ii<,f|i  IJcIii  inu'  Straits.'  Slic  cbtaiiicd  it 
ln'ciiiisc  she  1i!hI  never  lost  it.  She  relii.vcd  to  jucept  it  as  ;  bdoii  IVoiii 
IkUssia;  siie  leliised  to  say,  "  Wew  ill  aceejit  as  a  ,L;raiit,a  /^ilt  rotii  liussia, 
ti  riji'lit  to  iiavif^ate  this  Sea;  we  insist  upon  lia\in;;'  tlie  pretensions  to 
iiilerl'ei'c  witli  tiiat  ri.iilit  witiidrawn.  We  do  n(»t  eai-e  tliat  tliey  slionld 
he  wiliidiawM  ibrinally  it'  that  shonid  he  iinniiiiatiii,ii'  to  our  triend  and 
ally;  hnt  we  want  to  1k'  satislled  that  it  is  out  of  the  way."  TUv.  h'epre- 
sentativos  inrr  salislied  that  it  was  out  of  the  way.  and  they  were 
apprised  that  tlie  Ticaty  of  IS'Jl  hetween  ( irent  Ihitain  and  liussia  did 
not  touch  tiiat  (piestion  at  ail.  As  my  ass.iciate  su^^ji'ests  to  ine,  tiie 
I'nited  Stales  had  accepted  tiiese  icniniciiiticuis,  wlien  they  went  f(trward 
with  tlie  iieji'otiation  :  I  liey  liad  accepted  I  hese  renunciations  of  any  such 
(.'onstruction  of  tiie  I'kase  of  lsi!l  as  tiiey  iiad  talvcn  alarm  at.  Tliey 
made  the  Treaty;  ami  wiien  (lie-al  Hritain  adopts  tlie  lan.mia^c  of  that 
Treaty,  she  is  ai)i)rised  distini-tly  that  the  Iniled  States  had  accepted 
those  i'«Miunciations.  and  that  the  Treaty  tiiey  had  then  execnti'd  wis  not 
understood  as  contaiiiiiij;'  the  reference  to  this  suhject  which  is  now 
liere  insisted  u])oii. 

'I'lie  l'lii.sii)i;NT. — .Mr.  i'heljjs,  I  am  sorry  to  inteirupt  yoii  so  often. 

Mr.  PliF,i,i'S. —  i  assure  you,  Sir.  it  is  not  the  least  interruption.  1 
am  only  too  happy  to  he  asked  a  (piestion. 

The  Pui:siI)I';nt. — 1  suppose  this  suhseipient  decljiration  of  virtual, 
if  not  exi)ressed  renounceMU-nt  would  h<'  in  the  allusion  to  the  circular 
(){■  Count  Nesselid<le  ofOctoher  L'l.  which  is  jMinted  at  i)a.ue  o,  am! 
which  has  heen  sent  to  all  the  (iovcrnmeiits;  and  heiii,u- a  ciicidar,  it 
had  the  authority  of  the  j;euer'il  declaiation  (»f  the  K'ussian  (iovern- 
meiit.  I  suppose  that  in  your  opinion,  the  (iovernments  both  of  the 
United  States  ami  (ireat  Uritam  may  have  couslrued  this  (;ir(;ular  as 
admitting' of  their  ri,ylit  of  na\i,ya' niy'  freely  through  IJehriug-  Straits, 
and  conse(|uent]y  thiduuh  r>ehrin<i  >'vn, 

Mr.  I'llEi.l'S. — Yes. 

The  1Mji:sii)ent. — And  conse(piently  would  not  imply  the  I'iglit  of 
tishinji"  on  the  way. 

Mr.  IMii;i.i's. —  Ves,  tishing  is  om»  thinj>'. 

The  riiiosiDi'.N  I'. — Well,  sealing;-  on  the  way. 

Mr.  l']l]',r-i'S. — That  is  aimtlier  thiufi'. 

The  Pin;sii)i;N  r. — Or  wlialin<i-  on  the  way. 

^Ir.  PllKLi's. —  Ves.  whalinj;'  may  Ix  regarded  as  flsliing,  1  do  not  go 
into  that.     It  is  not  in  dispute. 

The  I'lnosiDi'.Ni'. — >«'o.  it  is  an  analogy. 

Mr.  IMn.i.rs. — Jt  is  an  analog\ .  hut  we  have  never  insisted  upon  our 
having  the  right  to  i)reclude  hsliing  geiiei'ally  at  a  distance  Irom  laud. 
We  saw  what  the  law  was  regarded  to  he,  in  lesjiect.  to  the  Xew  found- 
land  fisheries,  at  that  time.  Whether  it  would  he  the  law  at  this  time 
is  a  (lilfe)'ent  (juestion,  and  depending  on  different  considerations.  If 
it  was  imjxtrtant  to  go  into  the  (piestion  whether  the  right  of  naviga- 
tion may  carry  with  it  the  right  of  what  is  called  lishing,  that  is  to  say, 
C4ii)turii>g  those  lish  which  are  the  denizens  of  the  oijcii  sea,  that  are 
attached  to  no  territory,  and  are  in  no  sense  the  suhject  of  i»roperty 
that  may  he  well  enough  conceded  ;  we  ha\e  not  controverted  that  here, 
and  if  there  is  no  distinction  hetween  thecaseof  the  seals  und  the  case 
of  the  (ish  in  the  ojx'n  sea.  then  there  is  very  little  in  the  claim  to  a. 
l»ropeity  or  a  right  of  ]>rotection  in  the  ()])en  sea. 

The  IMJKsiDKN'r. — What  I  wish  to  ascertain  is  this:  that  your  con- 
struction is  that  hoth  (lo\  ernments.  the  I'nited  States  ;uid  the  (ireat 
Britain,  fully  understood  and  admitted  tliat  the  concession  hy  lUissia 
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of  tlioir  riji'lit  of  luivijiatiiiiLr,  pciliups  iiicliidin;;  lisliiiiy-  and  wiialiny, 
Itt'iliaps  wot.  at  any  rate  did  not  inciinlt'  scaliiifi? 

Mr.  IMlEM's. — Yt's. 

Tlie  I'K'KsiDKNi'. — And  that  (licy  liilly  midcistood  that  at  the  timcf 

]\lr.  IMlKM's. —  Vcs;  that  is  (my  position. 

Senator  Moumian. — Tiiat  is  siiown  l»y  the  I'kaseot  171(!>.  It  talvcs  ji 
])hiin  distinction  lit'twt'cn  hnntinj;'  and  tishinfj. 

Mr.  I'llKr.i'S. — And  yon  will  ohservc.  Sir,  tlnit  tlicy  if(|nii('  no  recall 
of  tliis  ])rovision  in  tlic  I'Uasc  of  KM)  iiiih's  of  demarcation  from  the 
shore — nothinu'.  This  snbjeet  is  not  touched  upon — it  is  not  alluded 
to.  The  only  liuure  tliat  liehriny  Sea  cuts  in  this  whole  matter,  is  on 
the  (piestion  of  free  navij;ati(»n  so  as  to  jmss  throufi'h  the  straits,  with 
the  addition,  jierhaps,  to  the  word  '' uavi;;atioii,'' of  the  words,  "•jnivi- 
•iation  and  dee))  sen  lishinj:-,"'  which  <;()  together  uin|uestioinil)ly.  The 
rif^ht  of  na\  i^atiou  carries  the  rij^ht  of  fishing',  because  lishinj;  belongs 
to  inivijiation  in  the  open  sea. 

Mr.  Justice  11 A K' LAX. — The  treaty  mentions  clearly  both  navijiation 
and  lishin;;. 

yiv.  I'lIKl. rs. — Yes  they  an'  mentioned  together.  What  liussia  with- 
drew from  tiie  Tkase  of  ISi'l,  as  you  will  see.  was  nothing  but  a  con- 
struction which  lli;it  language  justilied.  and  at  whii.'h  (h«'setwo  I'owers 
had  taken  alarm  and  it sexphi nation  wns:  "  We  meant  tliisduly  asa  pro- 
tective measure — \\v  did  not  mean  tosliut  thescii — we  did  not  mean  to 
exclude  you  from  navigation:  we  siiall  assert  no  such  right — we  are 
willing  to  sa\  so  in  the  most  formal  manner — we  intendi'd  it  as  a  i)ro- 
tective  regulation," 

The  I'lM.siitK.Ni.  — Do  you  mean  to  say  that  the  100  nnles  exclusion 
Avas  maintained  aflei'  the  treaty' 

Mr,  I'liEi.i's. —  li  was  lett  untouched  in  this  treaty,  and  it  was  ii.)t 
only  tnaintaincd  hut  these  iudustri/s  were  never  interfered  with  in  the 
whole  of  tlie  sea  either  within  10(»  miles  or  without  it,  until  after  1S(1?. 

Senator  Moikjan, —  Hut  it  was  uegati\ed  as  I  umlerstand  by  the 
right  of  free  navigation  to  that  extent'^ 

Mr.  I'liKi.rs. — Mot  negatived.  Sir,  if  you  will  permit  me — only  an 
explanation  that  it  wiis  never  inten<!ed. 

iiord  IlAK.MLN. —  Is  it  your  theory  that  the  100  mile  limit  did  not 
come  into  existence  in  J>ehi  ing  Sea  .'  • 

Mr.  rill'Xrs. — So  far  as  the  protective  measure,  it  did  my  Lord,  and 
of  course,  consistently  with  the  right  of  navigation.  When  you  look 
on  the  map  aiul  lay  out  100  miles,  it  passes  through  the  Aleutian  chain, 
and  passes  through  Uehring  Straits.  It'  you  maintain  tiie  100  mile 
limit  you  do  shut  up  the  sea,  and  therefore  I  do  not  mean  to  say  that 
it  was  literally  mai.tained,  l»ut  that  the  protective  character — the  ])ro- 
tective  force  of  the  I'kase  of  ISL'l,  was  retained;  and  as  I  said  yester- 
day the  whole  discussion  turned  out  to  be.  as  very  freiiueutly  is  the 
ease,  nothing  but  a  misunderstanding.  Say  (Ireat  I'.ri tain  and  Anu'rica: 
"You  are  dosing  the  sea  to  iiavigation  which  is  the  right  of  mankind,'" 
Says  liussia:  "t'ertaiuly  not;  we  are  protecting  our  industry,"  Say 
(ireat  Uritain  and  America:  '-We  have  no  wish  to  interfere  with  your 
imlnstries."  As  1  said  bci'dre  if  the  I'kase  had  been  contincd  to  that 
in  terms,  there  never  woidd  h;i\e  been  any  discussion.  Then  when 
"With  that  construction — that  explanation — that  renunciation,  if  you 
choose  to  call  it  so,  of  the  right  to  interfere  with  the  luivigation  and  to 
l)ass  through  Beliring  Straits,  is  conceded,  the  protective  force  of  the 
ukase  of  ISlM  to  i)rotect  these  iu(li!s;i  ies  was  allowed  to  be  maintained. 
The  best  evidence  of  that  is  that  as  before  they  had  never  been  inter- 
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fcrod  with,  so  iil'tcrwiirds  flicy  never  were  iiitcil'crcd  witli — not  ii  llritisli 
ship  nor  nil  Aiiiciicnn  sliip  cxcr  ciilcicd  th;it  sea  to  iiilcrrfic  witli  the 
trade,  with  the  selth'inent.  with  the  I'lir  seal  indnstry,  or  the  fur  beaiiii}; 
industry,  which  (lieu  cxIeiKh'd  heycuid  the  fur  seal. 

In  the  'J'reaty  ol'  (!reat  iliitaiii  with  Spain  in  IT'.M)  (which  will  bo 
found  at  i»a^e  .'5.">  of  the  first  American  Api)endix)  there  is  a  similar 
])rovisioii  l)y  (Jreat  iWilain. 

liord  IIannkn. — 'i'liat  is  the  ori;;in  (as  pointed  out  iu  your  ease)  of 
this  Treaty. 

Mr.  IMlKLPS.— Article  4  of  tlie  Treaty  between  (ireat  IJritain  and 
Spain  says  tlii.s. 

lliH  liiiliimiif  Miijosty  eiifTiij^os  1o  take  tlio  most,  oU'ertna!  measures  to  provcnt  llie 
li!ivii;al  inn  ami  lislii'iy  of  liis  Hiilijccts  in  tli«  I'acitic  Ocean  or  in  lln*  Sonth  seas, 
I'nmi  licinjf  made  a  pii'ti'xt  Inr  illicit  traile  wifli  tlic  S]iatiisli  settlements;  iiiiil,  with 
tins  view,  it  is  moreover  exjiressly  .  i  i|Milale(i  tliat  Ifritisli  snlijeets  sliall  not  navi- 
gate, or  carry  on  their  lishery  in  tiie  said  seas,  \\itiiin  the  s]iac(>  of  ten  sea  leaj^nes 
I'roin  any  jiart  of  tht;  coasts  already  occn|)ie(l  liy  Sjiain. 

That  is  au  illustration  of  what  I  am  tryiiij^  to  say  in  rej;ard  to  the 
eft'ect  of  this  ITkase  of  ISl'I, 

Lord  II  A\M-,>'.— I  hat  was  a  'i'n  aly. 

]\Ir.  I'llin.l'S. — That  was  a  Treaty — yes;  and  we  say  that  tliis  Ukasp, 
as  left  by  the  Treaty,  had  a  similar  elfect — not  that  it  was  specilieally 
])rovid('d  tliat  tliey  sliould  not  approa<'h  within  a  certain  iiuriil)er  of 
miles,  but  they  obtained  the  riulit  of  free  navi,yati(in  without  obtainingj 
the  rio'ht  to  disturb  tlie  industries,  settlements,  and  tnide,  of  Jiussia. 
That  was  at  the  time  wlien  resti  idioiis  of  trade  were  common. 

The  l'in;sil)i:.\'r. — Mr.  IMielps.  in  tiie  letter  of  .Mr.  Cannins'  wliich 
you  have  Just  I'cad,  upon  ])a.u'e  7.'),  it  is  dillicult  to  i)u(  those  toj^et her  so 
as  to  make  what  you  have  Just  read  concordant  with  the  words  of  Mr. 
Canniiiji'.     lie  says: 

I'nt  tlie  pretensions  of  the  l*nssian  Kliase  of  1^21  to  exclusive,  dominion  over  tlio 
Pacilic  could  not  continue  longer  luii'cjiealcil  without  eompelliiif;  us  to  take  some 
measure  of  |inldic  and  cliei'tiial  icironst  ranee  ai;'iins(  it. 

You  will  therefore  take  care  in  the  liisf  insiauce  to  repress  ai\y  attempt  to  trive 
this  pliauHC  to  the  ch:iracter  of  the  neifotia tuin,  and  will  de<  lare  without  reserve 
that  the  iioiiits  lo  whiiii  alone  the  solicitude  of  the  liritish  (!overnuu'nt,  and  the 
Jealousy  ol'  tin*  lirilish  nation  attach  any  L;reMt  imi)oitiiiice  is  the  doini;'  away  (in  a 
manner  as  little  disaureeable  to  Iv'iissia  as  possible)  of  the  ell'eet  of  the  Ukase  of 
18L'l. 

'Sir.  PnFxrs. — Yes,  Sir,  it  has  an  effect  u])ou  navipatioii,  but  you  will 
fiiul  that  tlieie  is  not  iisserted.  from  i)co;'innin.n'  to  end.  any  ])retence  on 
the  part  of  "ither  of  these  countries  to  interf«Me  with  these  rio'hts. 

The  Pr.ksidI':xt. — You  mean  to  say  that  Eufiland  understood  that 
sealiiif?  wiis  excluded,  and  did  not  care  for  it;  siie  only  cared  to  main- 
tain tlie  rijiiit  of  iia\  i.uatioii  '! 

Mr.  I'rii'U.rs. —  \ Cs — tiic  •■caliner  and  all  their  industries — not  sealing 
spccitically  more  than  aiiytliin;:;-  else — the  fur  industry,  their  settle- 
ments, tiieir  trade — whatever  there  was:  that  the  result  of  this  Ukiise, 
as  modilied  by  the  Treaty,  was  to  leave  the  rii;ht  of  navioation  free, 
but  not  to  open  to  the  world  these  valuable  industries. 

The  PKEsini;.\r — Are  tliere  tiny  documents,  besides  the  Ukase  of 
ISlM.  from  wliich  you  mi.n'ht  infer  that  this  question  of  sealing  was 
specilieally  laiscd  .' 

Mr.  Piu',t.i's. — No  Sir,  not  specifically  raised. 

The  riji:sii)i;xr. — 1  do  not  see  that  the  ICujilish  documents  make  any 
allusion  to  the  right  of  sealing,  either  to  except  or  include  it. 
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Mr.  I'liiOl.i'S. — 'I'licy  tlo  mil.  'I'liai  siiiiikhIs  my  (((iitciition — tlmt 
wlicii  I  his  I'kiiscof  I'^lM  cm  me  mit.  to  the  ex  I  nit  I  lie  K'ussiiiiis  ('\|il;iimtl 
it — to  till'  I'xiciil  lliiit  tlicy  ii'licd  iipni  ir — no  (incstioii  Wiis  ever  ruiscd, 
Nnl)(Ml> ,  on  the  ]tiut  (tf  tlic  United  Slates  or  (iicat  llritaiii  rose  up  and 
said:  "Von  arc  cxclndiiij;  us  from  taking  tiic  fur  licaiiiijj  animals". 
Tlu'y  mn-rr  liad  taiccn  a  far  bearinj?  animal. 

Lord  IlANNKN. — Tliey  did  not  say  so  as  to  the  whole. 

Mr.  rnKi.i's.— >;o. 

Lord  ILVNM'-N. — Voii  do  not  deny  that  thoy  liiul  the  ri^jlit  to  p)  up 
tht'io  and  lish  for  whalos? 

Mr.  IMii'J.PS. — Tlicy  said  otily  "lishinff" — thoro  is  iiotliinf^'  about 
wlnili's  and  nothin;;'  about  seals. 

The  ri{i:siDl':NT. —  Do  you  not  (hink  the  Hrilish  diplomatists,  in  their 
eajjerness  toconm  to  an  aj^reement  witli  ifnssia,  won  hi  iiatniall\ ,  ex  pi  ess 
soniethiii};' a<;reeab!e  to  l.'nssia — an  acknowiediicment  of  the  exclusive 
rijiiitof  ifnssia  to  take  the  seals  in  tiie  liehrin^^  Sea.  I  think  any  diplo- 
unitist  would  be  very  eajjer  to  state  that  as  a  concession. 

Mr.  I'liiOLi'S. — Undoubtedly,  if  the  si)ecial  point  had  been  raise<l:  but 
the  (jueslion  under  discussion  was  how  far  the  riiaseof  IS21  should  be 
inodilied.  The  Ukase  of  ISL'I  covered  that  and  a  <;reat  deal  more,  it 
was  what  it  i)urported  to  cover  Im-i/oikI  tlmt  that  was  in  dis])ute;  ami 
when  that  was  renounced  and  the  v\\f\\t  of  navi^^aticui  re  allirmed  so  to 
speak,  that  was  the  end  of  the  controversy  and  the  ('(Mifiision,  if  you 
will  allow  ine  to  say  so,  sir,  that  attends  this  subject. 

The  ruF-siDENT.— Then  both  (loveriiments,  the  United  States  and 
En;^land  acee])ted  the  maintenance  of  the  Ukase  of  1Sl!1. 

Mr.  riiKi.FS. — Ves,  subject  to  the  explanation  that  they  did  not 
intend  it  to  intercejit  uavi;;ation. 

Tiie  riliosiDioNT. — At  any  rate  yonr  mcaiiiii;^'  is  very  clear. 

Mr.  ]*iii;li'S. — Ves.  1  was  about  to  say.  Sir,  that  the  eoiifiision 
arises,  at  this  late  i)eriod,  in  trying  to  brinj:  this  subject  to  bear  iii)on 
a  discussion  with  Avhich  it  has  ically  nothintf  to  <b)  and  minuliujf 
together  the  eousideration  of  two  very  diileit'iit  topics.  Now  let  me 
go  back  to  the  ai^plication  of  this  to  oui'  present  discussion.  \\'hat  we 
elaim  and  all  that  we  claim  is  this:  Tiiat  tVoni  the  discovery  of  these 
islands  down  to  the  cession  of  them  to  the  United  Slates  by  liussia, 
this  fur-sealing  industry  as  maintained  and  ('aniiMl  <jn  and  eieated  by 
Kussia  and  preserved,  lever  was  inteifercd  with.  Ko  nation — no 
individual — claimed  a  right  to  do  what  the  Canadians  chiim  the  right 
to  do  in  this  case;  ami  we  «'laim  that  as  a  powerful  c(!nlirination,  a  coi'- 
roboration,  of  the  title  we  assert  now,  and  which  [Russia  might  have 
asserted,  of  course,  if  it  had  been  clmllenged  at  the  begiiming  of  this 
century  in  1800.  We  claim  it  as  a  pov, ciful  corr(<boratioii  that  during 
abnost  a  century,  if  not  iiuite,  the  I'iglit  that  we  stand  iijion  was  enjoyed 
by  Russia,  and  never  was  interfered  with  or  challenged  or  (luestioiied. 

Now  to  meet  that — to  break  the  force  of  that  contcuition — which  is 
all  we  care  for — they  say:  "Why  there  was  a  Ukase  of  ISUl  wJiich 
asserted  this  and  a  great  deal  unue,  and  tliat  was  withdrawn  and  mod- 
ilied,  and  the  modilicati(ui  of  that  is  to  be  taken,  not  as  a  direct  con- 
cession (because  the  subject  is  not  meiilioiied).  but  as  an  inferential 
concession  by  Russia  that  she  had  not  this  right  o\ei'  the  fiir-bieeding 
animals."  Well,  the  moment  you  jieiceixe  that  thai  (pu'stiou  was  not 
involved — that  neither  Great  Jiritain  nor  America  in  that  negotiation 
or  correspondence  any  where  claimed  such  aright — that  no  citi/eii  of 
that  country  ever  claimed  such  a  right — and  that  the  whole  discussion 
was  upon  the  subject  of  the  right  of  navigation  in  the  sea  and  through 
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the  sea  info  Ueliriiij;  Straits,  why  you  perceive,  if  tliat  view  of  it  is 
correct,  that  it  does  not  militate  ajiainst  oiir  ])ropositioii  tliat  the  pos- 
gessioii  and  oe(Mi)>ation  of  K'nssia  has  been  absolutely  unbroken;  and 
to  make  it  bear  upon  that  you  must  endeavor  to  put  a  construction 
upon  ambijruous  lanjjuafje  which  will  make  it  read  as  the  parties  did 
;  ot  understand  or  intend  that  it  should  read  (because  they  were  not 
disputing  upon  that  point),  in  sucli  a  way  as  to  say:  "You  may  come 
in  here  and  take  the  fur-seal  in  lit'hriuf'-  Sea''.  If  it  does  not  say  that, 
it  says  notiiin^'  that  is  pertinent  to  this  case — it  does  not  touch  this 
case.  If  the  Treaties  of  1S21  and  isi','»  do  not  say  in  their  lej^al  effect: 
"It  shall  be  lawful  for  tlu^  citizens  of  the  United  States  and  (Ireat 
Britain  to  come  into  liehrinjf  Sea  and  destroy  the  fur  bearinji'  ani- 
mals,"— if  it  does  not  say  that,  it  does  not  touch  this  case  at  all,  and  it 
is  no  matter  then  wh.at  it  doi*s  say,  for  our  purpose. 

It  is  therefore  the  question:  Can  you  put  into  the  iiiuiiuajre  of  thjxt 
Treaty  those  words, — that  is  to  say  by  finding  jicncral  terms  in  the 
Treaty  that  mean  that — that  express  that :  Can  you  find  an  acknowl- 
edgment in  that  Treaty  that  the  pursuit  of  these  fur-bejiring  animals 
was  open  to  the  citizens  of  these  two  countries  or  open  to  any  one 
without  Ihissian  ])ermission? 

If  you  can,  then  you  hnd  that  our  uninterrupted  possession  of  a 
century, in  our  grantors,  is  broken  to  tliat  extent.  If  you  cannot,  then 
the  Ukase  of  ISUI  and  tin*  Treaties  of  lSi!t  and  l.Si.*."»  disai)pear  out  of 
this  case,  and  have  no  relation  whatever  to  this  controversy.  Well, 
now,  if  you  can  import  into  this  Treaty  language  that  has  the  legal 
elfect  of  «-(>ncc(iing  that  right,  it  is  only,  at  the  utmost,  by  timling  lliat 
liehring  Sea  for  all  general  iturp(»ses  that  are  covered  by  the  tirst 
Article  of  this  Treaty,  is  included  within  the  "racilic  ()ce;in''. 

When  you  come  to  look  at  the  language  of  the  Treaty,  you  tind  that 
the  language  does  not  justify  it.  If  the  parties  choose  to  use  language 
and  take  their  risk  as  to  what  that  nu>ant,  that  risk  is  deterniim'd  when 
you  find  out  what  it  did  mean.  If  y(»u  go  fuither  than  that  and  say: 
"The  language  is  ambiguous  and  theretoic  we  must  lind  out  from  other 
evidence,  proper  to  be  considered,  what  the  parties  meant  by  it'',  then 
you  tind  out  in  the  first  i)lace  what  America  and  IJussia  agreed  that 
they  meant  by  it.  You  find  that  that  construction  was  conveyed  to  the 
British  (Jovernment  six  months  before  their  Treaty,  so  that  in  adopting, 
in  terms,  as  they  did,  the  i)n)visions  of  the  American  Treaty,  they 
adopted  the  (!onstruction  which  the  jiarties  had  jmt  upon  it;  and  the 
suggestion  of  his  Lordsliij)  to  me  that  the  rule  would  not  ajtply  if  (Ireat 
Biitain  and  Kussia  had  a  dilferent  construction,  or  if  Jtussia  made 
Great  Britain  understand  that  the  construction  was  diflierent,  does  not 
arise,  because  it  is  exactly  the  other  waj'. — Uistead  of  Great  Britain 
being  nnide  to  understand,  or  left  to  uiulerstand,  that  Russia  put  a  dif- 
ferent cimstruction  from  that  which  it  had  with  America,  th«'  contrary 
is  conveyed;  and  they  adopt  the  American  Treaty  with  a  knowledge 
of  the  construction  it  contained. . 

I  respect fullj'^  submit  that  this  long  discussion  and  this  interminable 
correspondence,  comes  down  to  that,  and  it  is  all  that  it  1  as  to  do  with 
this  case.  With  other  juirposes,  and  for  other  purposes  it  had  its 
place — its  importance — which  has  long  jtassed  away,  and  is  now  only 
historical.  The  question  is  whether  it  touches  the  ease  we  have  now 
before  us?  It  does  touch  this  (Mise  soniewhat— not  very  fatally — if  you 
can  say  that  it  interrupts  tin'  uinfbrm  possession  of  Russia  of  this  seal 
industry  from  the  discovery  down  to  the  ces.siou. 
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In  order  to  <lo  tliat  you  nnist  tliorofore  fiinl  citlior  tliat  the  wonls  of 
tlie  Treaty  iioressitntc  siicli  a  coii.structKui  wliicli  i)laiiily  tliey  <lo  not — 
or  else  tliat  tlie  paities  so  iiii(lerst(MKl  it;  and  yon  tiiid  that  Anieriea 
and  Russia  understood  it  in  one  way,  and  (Ircat  liritain  a('ee|)ts  that 
witlj  the  kno\vle<l{;e  of  the  construction  that  is  put  upon  it,  and  the 
reason  why  she  did  a«'cept  it,  ami  oufjht  to  liaveac(!e|»ted  it,  wasbeeause 
that  touched  a  point  that  slie  was  not  contcndiiif;  f«tr. 

If  she  had  been  eonteiidinjr  for  the  ri;;ht  to  go  in  and  take  fur-seals, 
as  she  is  now,  she  never  would  have  signed  that  Treaty  without exi)lieit 
lanj,'uafj:e  to  thatetfe<'t  and  sh»'  woiild  have  insisted  on  the  words  which 
she  ])roposed  in  the  projet  she  sulunitted;  because  if  she  di<l  not  get 
that,  she  did  not  get  the  nnitcrial  thing,  or  one  of  the  material  things 
indis))ute.  8heiiban<loned  that  readily;  and  if  she  had  insisted  upon 
it  she  would  not  hav«'  got  it,  because  that  Ifussia  wouhl  have  thrown 
open  to  the  world  this  valuable  industry  is  not  to  be  supposed;  it 
would  liave  broken  ott"  the  Treaty  altogether. 

The  I'UEiSiDENT. — Could  you  say  that  neither  'the  United  States 
nor  Hngland  had  any  actual  interest  in  the  sealing — they  did  no  care 
about  itf 

Mr.  Phelps. — Exactly,  and  that  is  the  reason  they  did  not  insist 
upon  it. 

The  President. — Is  there  any  evidence  in  the  case  as  to  the  date 
wheTi  the  fur  industry  began — thattheie  was  a  connection  between  the 
sealing  in  the  Uehring  Sea  and  the  fur  industry  in  London. — when  the 
consignments  from  Hehring  Sea  to  London  began — when  l-higland  began 
to  take  any  sort  of  interest  in  it? 

Mr.  Phelps. — 1  have  not  the  date  in  my  mind.  The  seal  skins  tirst 
went  to  China,  and  the  exact  date  when  they  began  to  come  to  England 
we  will  ascertain. 

The  President. — Very  likely  later  than  all  these. 

Mr.  Phelps. —  It  is  not  in  my  mind  at  the  nnunent. 

The  President. — It  is  not  to  be  siipiioscd  tliai  even  London  furriers 
were  interested  then  in  the  Behring  Sea  liir  industry. 

Mr.  Phelps. — Mr.  Foster  suggests  to  nu'  that  it  was  a  little  before 
the  concession  to  the  I'nited  States  that  the  market  was  transferred  to 
London  for  these  fnrs. 

General  Foster. — The  <;orres))onden<'e  of  tlie  ("omiiany  shows  thrt 
between  18."i(>  and  ISdd  they  began  to  send  to  London. 

The  President. — It  seems  very  likely  tliat  it  had  no  sort  of  elVectnal 
interest  for  the  Americans  or  Fn^ilisii  to  raise  the  question.  That  would 
account  for  it  not  having  been  raised  at  all. 

Lord  llANNEX. — What  they  were  claiming  was  the  general  right  of 
navigation  in  the  high  sea,  with  all  that  it  cairi»Ml  with  it. 

.Mr.  I'lli.l.ps. — i;\a<t!y. 

The  Pkesihent. — That  refers  us  back  to  the  (jnestion  of  general 
IMincipie. 

Mr.  I'liELPS. — Exactly.  They  never  denied  and  they  never  inter- 
fered practically — their  vessels  did  not  go  tlieie,  either  from  the  Tuited 
States  oi'  (ireat  Ibitain.  They  did  not  at  all  interrupt  the  position  on 
whicii  we  sland. 

Now.  Sir,  let  nu'  for  a  single  monu'ut — (I  have  been  drawn  into  say- 
ing more  about  this  than  I  intemledthis  morning) — consider  the  aspect 
ol  the  case  from  the  point  «)f  view  of  the  question  that  the  I'resident 
suggested  a  little  while  ago,  and  su])pose  there  was  a  misnmlerstanding. 
Suppose  the  case — not  uncommon  in  the  history  of  contracts — where  a 
contract  is  signed  with  language  that  is  ambiguous,  that  is  to  say,  that 
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ini;;ht  admit  of  either  of  two  constructions.  One  pnrty  honestly  nnder- 
Btiuids  it  one  wjiy,  the  oIIkt  uiidcistiiiuls  it  Ihe  oilier  way.  Wliat  is 
the  resnltT  Tliiif  jji-ovision  of  tlieeontra«;t  Tails.  Wiiether  that  would 
carry  with  it,  in  ilio  estiniation  of  a  Ci>urt  of  .Justice,  the  settingaside 
of  the  whole  eoiiti-aet,  di'peiids  alto;i»'llier  on  tlie  place  and  in)portance 
of  that  feature  in  it.  It  ini;jiht  or  might  not;  but  to  that  extent  there 
is  not  a  (ton tract. 

Lord  IlANNKX. — Upon  that  hypothesis,  our  answer  to  the  question 
ouftlit  to  be,  "We  do  not  understand." 

JNIr.  Phelps. — I5y  no  means,  my  Lord.  The  answer  must  be  in 
the  ne}>ative,  because  if  the  language  does  not  include  it,  it  does  not 
include  it. 

The  PiiKSiDENT. — Tlie  question  is,  whether  the  language  includes  it 
or  excludes  it. 

Mr.  PiiKi-rs. — I  quite  agree.  Kow  on  aiuithcr  branch  of  the  case,  I 
quite  agree,  as  I  have  endeavoured  to  point  out,  that  the  language 
includes  HelningSea.  I  fuitlier  insist  that,  whether  the  lau;.':uage  does 
or  not,  the  parties  to  it  understood  or  inten<le<l  the  language.  But  I 
am  now  on  the  extreme  hyi)othesis  that,  if  neither  the  terms  of  the 
Treaty,  nor  any  understanding  or  intention  of  tiie  parties  that  was  c(m- 
current,  nnike  it  operative,  then,  we  are  left  where  you  would  be  left  in 
a  private  contract. 

Lord  Hannen. — I  cannot  forbear  from  saving  that  you  have  not 
referred  to  sbse(|uent  |)assages  in  the  Coniitcr  jtrajct  in  which  in  etfect 
it  distinctly  says  that  I iehring  Straits  and  the  Pacilic  Ocean  extends 
up  to  tlie  Beliring  Straits. 

JMr.  Phelps. — I  have  not  rend  those  i)assages. 

Lord  Hannen. — I  have  called  your  attention  to  it  before,  or  Mr.  Car- 
ter's. It  ajijiears  to  me — I  may  be  taking  a  mistaken  view  of  it — that 
it  is  conclusive.  It  distinctly  draws  a  distinction  between  the  Pacific 
Ocean  and  the  Frozen  Ocean — I  mean  asco  termiiious. 

Mr.  Phelps.— But  still  you  do  not  avoid  the  dilliculty  that  half  a 
dozen  plain  English  wokIs  that  would  have  settled  that  question  were 
proposed  on  the  one  side  and  refused  on  the  otiier. 

Lord  ITannen. — That  is  begging  the  question,  if  there  were  words 
that  carried  tiiat  meaning  it  was  not  necessary  to  insist  on  it,  if  the 
Kussians  by  what  they  said  jilainly  intimated  that  they  understood 
that  the  Pacihc  Ocean  extended  nj)  to  F>ehiiiig  Siraits. 

.Mr.  Phelps. — Yes,  but  we  still  do  iKit  get  over  the  point  that  not- 
withstanding this  subsequent  jirovision  wliich  was  in  the  original  projet 
as  well — not  withstanding  that  tliey  thought  it  material  (as  it  seems  to 
me  that  anybody  who  cared  about  that  feature  nnist  tiiiiik  it  material) 
to  put  in  the  very  words  that  determine  this  question.  And  it  was 
thought  material  on  the  other  sid(>  to  r<'fuse.  Now  it  would  neither 
have  been  demanded  or  refused  if  the  Treaty,  in  its  other  terms,  had 
(contained  language  to  the  sameelVect.  H'  it  had  been  declined  it  would 
have  been  said  :  ''  We  have  already  said  so;  we  need  not  say  it  again". 
You  find  tlie  one  (loveriiment  insisting  en  that  language;  you  tind  the 
other  Oovcrnment  declining  to  adoiit  it;  and  you  find  my  friends  now 
insisting  that  the  Treaty  should  read  as  if  those  wcuds  were  put  in, 
which  wore  refused  to  be  put  in. 

Senator  IM<M{gan. — But  which  is  the  Frozen  Ocean? 

Mr.  Phelps. — It  is  the  Arctii;  Ocean — Beliring  Straits. 

Senator  Mougan. — Have  they  said  so.  Who  is  giving  that  defini- 
tion to  iti 

Mr.  Phelps. — I  sujjpose  it  is  a  general  delinition. 
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Senator  Morgan. — You  have  taken  it  for  jiiantod  llisst  tlic  "  I'rozcn 
Ocean"  means  the  Ai(!tic  Ocean,  ami  I'orj^^ottcii  that  lU'lirin}?  Sea  is 
frozen  for  more  than  half  the  vcar? 

Mr.  Phelps. — 1  iiave  assumed  that  to  beffdeliiiition;  1  do  not  voucli 
for  its  accuracy  of  course. 

The  Phiosident. — It  has  not  been  contended  as  yet  thati.ehring  Sea 
was  part  of  the  Frozen  Ocean — I  liave  never  seen  that. 

Sir  Charles  Russell.— No. 

Senator  Moroan. — I  do  not  know  anytln'ni;  about  c(Uiteiit ions.  I  was 
tryinjj  to  get  some  inforinalioi;  about  it.  The  term  is  used  there;  1  do 
not  know  who  has  tlie  ri<jht  to  deline  it. 

Mr.  Phelps. — I  had  rather  assumed  that  meaning,  but  without  any 
authority  of  course  to  ascribe  it. 

The  President. — You  would  not  include  P>eliring  Sea  in  the  Frozen 
i)cean  ? 

Mr.  Phelps. — Tliat  liad  not  been  my  construction  of  it,  but  of  course 
it  was  not  a  point  to  which  1  had  j;iveu  special  consideration. 

Senator  INIorgan. — Tiu're  are  only  two  oce.uis  there — one  is  tlie 
Frozen  Ocean,  ami  the  other  is  the  Pari  tic  Ocean,  and  the  line  of  demar- 
cation between  tliose  two  Oceans  niij^ht  Just  as  naturally  run  through 
Behring  Sea  as  it  would  south  of  tlie  Aleutian  range. 

Mr.  Phelps. — It  might  be  souiuloubtedly;  but  you  are  asked  to  read 
this  Tieaty  as  if  the  words  had  been  in  that  were  proimsed  tube  put  in, 
and  were  left  out,  and  thei'e  is  not  any  escajie  fi(»m  that,  and  there  is 
no  Ingenious  reading  of  the  other  provisions  of  the  Treaty  that  will 
escape  it.  You  may  add  a  new  ambi<;uity  and  you  nuiy  argue  with 
ever  so  much  ingenuity  that  the  ambiguity  is  to  have  a  paiticular  con- 
struction, but  you  cannot  escape  the  conclusive  fact  that  the  few  words 
that  would  have  settle<l  the  question  were  jnoposed  on  one  side  and 
rejected  on  the  other.  May  I  ask,  liord  ilanm>n,  to  what  provisions  in 
the  subsequent  draft  or  treaty  he  refers  to  as  determining  this. 

Lord  IIannen. — In  tlie  Sixth  Article  of  ihe  Russian  Counter  projet 
(at  page  70  of  the  L'nd  IJiitish  Apiieiidix)  the  lOniperor  of  Kiissia  con- 
sents tliat  the  liberty  of  navigation  nieiitioued  in  the  preceding  Arti- 
cle— that  is  the  navigation  throughout  the  whole  extent  of  the  I'acilic 
Ocean  which  you  refer  to.  He  consents  that  the  liberty  of  navigation 
extends  under  the  same  conditinns  to  JJehring  Straits  and  to  the  seas 
situated  to  the  north  of  that  strait.  And  then  it  goes  on — "  all  Russian 
and  British  vessels  navigating  the  J'acilic  Ocean  and  the  sea  above 
mentioned",  which  is  the  Sea  beyond  IJeliring  Strait — if  they  are  for<!ed 
by  tempest  shall  have  the  liglit  of  refuge.  Now  if  tin;  Pacific  Ocean 
does  not  include  Behring  Sea.  then  the  provision  is  that  they  shall  have 
the  right  of  refuge  <Iown  below  the  Aleutians.  an(l  in  what  1  have  called 
the  Frozen  Ocean;  but  that  there  is  no  provision  for  their  having  any 
right  of  refuge  in  P>ehiiiig  Sea. 

Mr.  Justice  JIaklan. —  IJefore  you  answer  Lord  riannen,  let  me  ask 
you  a  question  in  that  connec'tion  so  as  not  to  interrupt  you.  I  have 
not  the  English  translation  of  this  Treaty  here  and  that  is  the  reason 
I  ask  y(ai.  1  notice  in  Article  VI,  there  is  the  word  "navigation". 
Can  you  tell  me  whether,  in  the  previous  Article  of  this  Kussiiin  juojet 
there  is  any  allusion  (in  addition  to  navigation)  to  lisliingand  trading! 

Lord  Han>'i;n. — Yes,  there  is  a  good  deal  about  trading. 

Mr.  Justice  Harlan. — What  I  want  to  get  at  is:  Do  you  lay  any 
stress,  and  how  much,  on  the  fact  that  whereas  some  previous  Articles 
refer  to  fishing  and  trading,  besides  navigation.  Article  VI  that  Lord 
Hannen  just  road  seems  to  refer  to  navigation  only  f 
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Mr.  PiiELPS. — The  first  Artich',  Sir,  of  tliis  Counter  «lrart,  jih  you 
will  observe  (iit  the  liist  liiieoti>ii.i;(' fW)  says: — On  tlu^  northwest  eoast 
of  America,  as  well  as  diHeicnt  points  rehitive  to  eoinnierce,  iiavij^atiuu, 
and  to  the  iisheri<'s  of  their  subjects  in  tlie  I'acili*'  Ocean? 

Sir  CllAULKS  III  ssi;m-. — Coninierce,  navif;ation,  and  flslieries. 

Mr.  I'liKLi'S. — That  is  the  preamble  to  the  counter  draft  which  jrives 
character  to  tiu'se  various  i)ro\  isions.  I'erhaps  the  sanu'  occurs  in  other 
Articles;  but  it  is  to  be  observed  in  respect  of  Article  VI,  as  1  was 
sib(Uit  to  say,  that  if  the  previous  article — 

Sir  Chak't.ks  Risskll.— Article  IN  refers  to  it. 

Mr.  IMlKM's. —  I  was  iibout  to  observe  that  in  n»y  apprehension,  with 
much  respect,  Article  Vi  is  conclusive  in  this  dratt  to  show  luat  the 
lanyuaj;e  in  Article  \'  was  not  understood  as  end)racinji;  liehring  Sea, 
becaus«'  if  it  was,  Aificle  N'l  Iteconies  supertbuuis. 

Sir  ('n.\KLi;s  IJisskll. — No. 

The  PUKSIDKNT. — Article  VI  applies  to  th<'  Straits  nu'icly  and  to 
the  sea  beyond  the  straits — to  the  Northern  Sea — to  the  Arctic  Ocean. 

Mr.  PnhLl's. — There  was  no  dispute  between  these  parties  as  to  the 
rijjht  to  navifi'ate;  the  i-'rozen  Ocean  orthe  Arcti«^  Sea;  and  liehrin^'  Sea 
of  course  comprehended  tiie  rijiht  to  {•(>  out  of  liehriufif  Straits.  Now 
if  under  the  provisions  of  Article  V  the  rij;ht  was  confirmed  to  }jo 
throujjjh  that  sta  and  tiii(Mi<»h  IJchrinu' straits,  what  do  you  want  with 
Article  VI  in  which  it  is  said  that  tin'  ri^lit  of  navifjation  shall  exteinl 
thi'oujih  the  Straits. 

The  I'K'KsiDKNT. — That  is  why  Eiifjland  nbjected  to  this  Article — she' 
did  not  want  to  take  (hat  as  a  boon. 

Mr.  IMiKiJ'S. —  i'lxiictly:  but  we  are  now  upon  the  construction  of  the' 
meaninji'  ot  the  Article  if  you  had  accei)ted  Article  VI  as  an  addition 
which  (lie  lanj^uain'e  of  Article  V  re(|uires. 

The  I'ivM'.siDKNT. — Well,  it  mi.nht  be  said.  Mr.  Phelps,  fairly,  that 
"the  I'acilic  Ocean",  in  Article  V,  means  anything"  else  but  the  Straits 
and  the  Northern  Sea. 

Mr.  IMiKLPS. — Of  <!ourse  it  does  not  mean  the  Northern  Sea — but 
that  had  ncscr  l)een  in  (juestion  at  all. 

The  ri{Ksii)i:NT. — If  "tlu^  Pacific  Ocean"'  means  all  the  sea  south- 
wards of  the  Straits  and  all  the  Noithein  Sea,  the  woids  "Pacific 
Ocean"  in  Article  V  may  be  construed  virtually,  in  such  a  way  as  to 
mean  the  sea  south  of  (he  Straits. 

Mr.  Piii:iJ's. — Yes. 

The  PuKsii)i-,NT.— The  SIntits  come  in  Article  VI.  It  is  all  the  sea 
that  is  not  provided  for  in  Article  VI.  In  Article^  \'l  it  ])rovides  merely 
for  the  Frozen  Ocean;  consecincMtly  Article  V  provides  for  all  the 
remainder — IJehrinj''  Sea,  and  tiie  Pacific  Ocean 

Mr.  PllKLTS. —  It  is  impossibh'.  l-ither  the  languaj^e  of  Article  V 
does  include  llelirinn'  Sea,  or  it  docs  not. 

Sir  CllAia.KS  KlSSllLI.. — It  does. 

The  Pi{i;sii)]:nt. — That  is  wiiat  it  seems  to  do. 

Mr.  PiiKLVS. — If  it  does,  you  <lo  not  nee<l  Artit'le  VI. 

Sir  CiiAiiLKS  KissKLT.. — Yes. 

3Ir.  PiiKLPS. — I>e<'ause  there  never  Nvas  any  dispute  about  the  rifjlit 
of  navifA'atiuff  the  Frozen  Ocean. 

The  PiiKsiDENT. — liussia  iiretended  to  concede  that — that  is  why 
Enfjland  did  not  want  to  have  it  conceded  as  n  grant  but  as  a  >/V//(/. 
That  was  the  despatch  of  INIr.  ("annins?. 

Mr.  Phklps. — It  is  a  different  question  from  the  question  of  the  con- 
structiou  of  the  language.    Lord  Hannen's  suggestion  was  that  Article 
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VI  establislietl  the  meaning;  of  tlio  laiijrii;i{;e  in  Aif it-Ie  V.  Tlie  question 
Avhetlier  Knglantl  was  willing  to  at-ccpt  tliat  navigation  as  a  boon  t'lum 
anybody  is  another  question,  and  stands  quite  by  itself. 

liOid  IIannkn. — What  1  meant  was,  here  we  have  ahnost  contempo- 
raneous documents — one  leadinj;-  to  tlie  Treaty;  and  wliat  I  was  saying 
was,  it  strikes  me — (and  I  eonfcss  you  iiave  not  remove«l  tlie  impression 
from  niy  mind  yet) — that  it  can  be  ascertained  from  that,  with  eertainty, 
that  Russia  when  she  spoke  of  the  Pacitlc  Ocean  intended  to  include 
the  liehring  Sea. 

Mr.  PiiKLi'S. — And  the  eoncludin};  clause  of  this  very  Article  V  which 
limits  the  rifiiit  to  the  distaiu-e  of  two  nmrine  leaj;ues  from  the  i)osses- 
sionsof  both  sides,  shows  that  the  protective  quality  of  the  Ukase  80 
far  as  mijiht  be  necessary,  was  not  intended  to  be  witlidrawn. 

Lord  llANNEN. —  It  shrunk  from  UIO  miles  to  two  leiij^tU'S. 

Mr.  TllELl'S. — Yes,  it  shrunk  from  1(K>  miles  to  two  leagues. 

Semitor  Morgan. — But  still  it  di<l  not  shrink  within  the  three  mile 
limit? 

Mr.  Phelps. — Hut  still  it  did  not  shrink  within  the  three  mile  limit — 
it  was  two  leagues. 

Senator  Mokijan. — Now,  Mr.  Phelps,  if  you  will  allow  me  to  sug- 
gest this  far — ^1  do  not  wish  to  disturb  the  line  of  your  argument. 

Mr.  I'HEF.PS. — It  does  not  in  the  least  interrupt  me,  Sir. 

Senator  Morgan. — The  i)roposition  of  (ireat  liiitain,  as  I  under- 
stand it,  was  to  concede  to  Pussia  the  right  to  prohibit  all  ships  within 
two  leagues  of  the  coast — that  was  a  moditication  of  the  100  mile  limit. 
The  100  n)ile  limit,  and  the  proposition  of  (Ireat  Britain  were  both  for 
the  same  purpose — for  the  luotection  (tf  the  industry,  their  commerce, 
and  fur-seal  hunting  within  Pehring  Sea  as  I  untlerstand  it.  ^o\v  the 
100  mile  limit  was  adoptcil  by  IJussia  in  the  Ukase  of  1S31  in  conse- 
quence of  facts  set  foith  in  the  British  Case,  What  are  they  f  At  page 
22  of  the  British  Case,  they  say: 

Bancroft  huiiis  up  tho  sitiiiitiou  about.  1701  and  1792  in  the  followitifj  words: 

Atl'airs  weif  iiH.siiiiiinj;  a  m'rious  aspect.  Not  only  were  the  .Sholikof  men  excluded 
from  the  f;re;iter  part  of  tlio  inlet  [Cook  lulet],  but  they  were  opposed  in  their 
advance  roinxl  Prince  William  Sound,  which  wan  also  claimed  by  the  Lebodef  fac- 
tion, thouirli  the  Oickiiof  and  other  Companies  were  hunting  there.  .  , 

Tliup  tile  history  of  Cook  Inlet  dnriui;  the  last  ileiiaile  of  the  ei<j;htcenth  century  is 
replete  with  romantic  incidiMits — midni<;;iit  raids,  ambuscades,  and  open  warfare — 
reseniblinff  the  doinj^sof  media; val  raubriltirii,  rather  than  the  exploits  of  peaceable 
tra<Iers.  . . 

Robbery  antl  brutal  oiitrajres  coiitiuued  to  be  the  order  of  the  day,  though  now 
committed  chielly  for  tho  jiurpose  »)f  obtaining  sole  control  of  the  inlet,  to  the  neglect 
of  legitiuuile  ])ursuits. 

A.!Tain,  in  another  i)lace,  th<>  same  author  writes,  with  regard  especially  to  the 
position  of  OaranoU",  Governor  of  .Sitka,  when  he  took  charge  of  the  Shelikof  Colony 
of  Kadiak: 

Thus,  on  every  side,  rival  establishments  and  traders  were  draining  the  country  of 
the  valuable  staple  upon  which  rested  the  very  existence  of  the  scheme  of  cidoniza- 
tion.  To  the  east  and  north  there  were  Russians,  but  to  the  south-east  the  ships  of 
Englishmen,  Anuu'icans,  and  l'"reiichmen  were  already  traversing  the  tortuous  chan- 
nels of  tho  Alexander  Archipelago,  reajdng  rich  harvests  of  sea-otter  skins,  in  the 
very  region  where  Barauoll"  had  decided  to  extend  Russian  dominion  in  connection 
with  Company  sway. 

Then  on  page  2!)  of  the  same  Volume  it  says: 

In  1801,  there  were  at  least  thirteen  United  States  vessels  on  the  north-west  coast. 
'I'hese  vessels  exchanged  with  tin;  natives  of  tho  coast  for  furs,  nartsof  their  cargoes, 
and,  ])rocee<ling  to  China,  returned  to  their  ri'sjiec^tive  countries  with  cargoes  of 
teas,  etc.  Upwards  of  18, 000  sea-otter  skins,  besides  other  furs,  were  in  1801  col- 
lected by  Unitoil  States  trailers  alone  for  the  China  market. 

In  1S02,  the  Russian  Establish!u<'nt  at  Sitka  was  destroyed,  and  nearly  all  the 
Russians  there  were  massacied  by  the  natives.     According  to  Lisiaiisky,  the  natives 
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wer«  nsHisted  by  tlirp«  doReiters  frinn  a  Uiiifetl  States  ve«Bel,  the  "Jenny",  which 
hud  I'ulkMl  at  Sitka  not  lotii;  IxWore.  Slmrtly  af'tntwiinls,  un  I'^njjIiHh  voNHel,  the 
*Tni(M»rii,"  t;:i|itaiii  ItailuT,  iiirivi'd  at  Sitka,  and  two  (itlior  vuhmcIh,  reportud  by 
thn  KiiSNiaii  Hiii'vivors  as  Kiij^liiili,  but  one  of  thesu  Uancruft  believes  tu  have  been  the 
United  States  vessel  "Alert." 

lTiintiii<;  tli'Molore,  wliicli  wiis  cojidnctcd  with  tire  iuiiis  iiocos.sarily, 
\vi«s  somctliiii;,'  tliat  1  suppose  Iviissia  Ibr  tlio  pi-ace  of  licrsclf  and  tho 
safety  of  tlio  lives  of  lior  sulijccts  dcsiretl  to  repress,  lieiiec  tiieir  inter- 
])ositioii  of  the  KM*  mile  limit  which  (Ireat  IMitain  re(0},'iiizing- as  being 
too  lar<;e,  was  williii;^  to  reduce  to  two  marine  leagues. 

That  is  my  view  of  the  i)ro;;ress  of  tlie  matter,  and  that  is  my  view 
of  the  reason  why  in  tlie  Treaties  of  1S21  and  ISL'o  no  mention  was 
made  of  the  100  mile  limit  in  the  general  settlement  of  it,  but  it  was 
left  to  stand  for  the  pinleetion  of  the  lives  of  Kussian  settlers  against 
the  raids  of  these  Tradeis, 

The  1'iii:sidi;nt. — Do  you  mean  to  say,  Mr.  Senator,  it  meant  to 
stand  al(»ng  the  north-west  coast?  All  you  have  been  reading  relates 
to  tin*  northwest  coast.  Vou  do  not  mean  to  say  that  the  100  mile 
lindt  was  applicable  to  the  northwest  coast,  or  to  the  Treatyf 

trienator  .MoiKiAN. — Ap])licable  to  the  100  mile  limit — applicable  to 
the  north  west  e(»ast. — by  which  1  suppose  the  leaiiied  i)resident  means 
that  portion  of  the  Country  that  is  occupied  now  chietly  by  the  British 
American  jmssessions? 

iSir  CiiAULKS  lli'SSKF.L. — Oh  no,  no. 

Senator  MoRGA>f. — Whether  it  applies  to  that  alone,  or  whether  it 
api)lies  to  that  and  nehring  Sea,  the  purpose  is  the  same. 

The  I'llKSl  DENT. — Yes. 

Senator  jMoucan. — That  was,  to  keej)  ships — to  keep  these  Trad- 
ers— from  going  there  supi)lying  lire  arms,  amnmnition  and  whiskey  to 
the  settlers  whereby  they  wtaihl  probably  keep  down  these  massacres 
and  raids. 

JManjuis  Venosta. — So  many  questions  have  been  put  to  you,  Mr. 
Phelps,  that  1  hardly  like  to  ask  you  another. 

Mr.  PllELPS. — I  am  most  luip]»y  to  hear  them.  Sir. 

Maripiis  V'^enosta. —  1  shouhl  like  to  ask  you  this:  you  have  said  that 
the  British  Government  accepted  the  American  interpretation  of  the 
treaty  of  ISi'l. 

Mr.  PuELPS. — Yes. 

Marquis  Venosta. — I  remember  there  being  some  question  between 
the  United  States  and  Russia  concerning  the  .sea  of  Okhote  and  the 
Behring  Sea  many  years  after  the  treaty  and  after  the  treaty  of  cession, 
namely,  a  question  concerning  the  proclanuition  of  the  Bussian  consul 
in  Japau  and  the  (juestion  concerning  the  seizure  of  a  vessel  called  the 
"Bliza". 

Mr.  Phelps.  — Yes— the  "Loriot". 

Manpiis  Venosta. — Do  you  iu)t  think  that  those  questions  had  some 
bearing  on  your  contention — that  the  infeience  is  that  there  was  an 
interpretation  of  the  Anu'rican  (iovernment  accepting  the  interpreta- 
tion proi)osed  by  Baron  de  Tuyll,  and  binding  in  some  way  the  British 
Government? 

Mr.  l*HELPS. — I  was  iriteitding  to  allude  to  the  case  of  the  "Loriot", 
and  after  luncheon  I  shall  be  happy  to  endeavor  to  answer  the  question 
of  the  Marcpiis. 

Marquis  Venosta. — If  you  jdease. 

The  Pke.udent. — Then  if  you  please,  Mr.  Phelps,  you  will  be  good 
enough  to  ai;swer  the  qui^stion  after  luncheon. 

[The  Tribunal  here  adjouiued  lor  a  short  time.] 
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Mr.  PiiKT,rs. — In  rojily  to  tlic  ciucsfion  put  by  tlie  Mnrqnis  Venoata 
before  the  adJiHiriiiiicnt,  I  rt'iid  IVoiii  the  rnittd  JStiites  (loiiiilor  Case, 
page  22  and  ibll(»\viii;r.  It  will  be  iciiK-iiibtMed  tliat  tlio'l'ifiity  of  1824, 
that  we  have  brcn  (liscussinj;,  <'oiitVMie(l  uixmi  the  sulijccts  of  both 
CloviTimu'iits  iiMiliial  li.ulits  for  10  u'iirsof  tradiiii;  witlt  tlie  sj-ttleiin'iits 
of  tli«'  olher.  After  that  10  years  limitation  expired,  that  is  after  ISM, 
the  I'nited  States  (Jovernnicnt  made  an  etlort  with  Uiisaia  to  j,'et  an 
extension  of  it,  and  that  ell'orr  failed;  and  very  soon  after  the  expira- 
ti«)n  of  the  time,  this  Ameri<':in  sliij),  the  "  Loriot",  was  arrested  by  the 
Kiissian  (lovernnient,  and  I  will  ask  Mr.  Foster  to  be  {,H)od  enoiiyh  to 
point  out  on  the  map  where  it  was  taken. 

(JeiM'ial  F()STKi{  [I'itintiuff  it  oi((]. — It  was  about  .■)4^  55'.- 

Ml'.  IMiion'S. — It  was  on  h'nssian  territory,  and  it  was  seized  by  the 
Russian  (loveniiiicnt ;  the  l'nite<l  States  jnotested  and  asked  tor  com- 
pensation; and  -Mr.  Dallas  claimed,  in  the  r(»rrespondence  which  is 
referred  to  on  a  sulisc(iuent  pa;ie  of  the  Counter  Case,  that  the  rij;ht 
to  do  what  the  vessel  enpa^^cd  in  was  a  {•cneral  rij^iht,  and  did  not 
depend  ujion  thi^  consent  of  iJussia.  In  other  words,  Mr.  Dallas's  claim 
was  substantially  that  the  United  States  had  tlie  same  rights  there 
without  the  concession  of  the  Treaty  of  lS2t  that  it  had  with  them.  It 
is  uot  surprisinj;'  that  that  claim  of  the  United  States  lailed  entirely. 
It  was  rejected  by  the  liussijin  Government,  which,  in  the  correspond- 
ence that  ensued,  i>(»int<'d  out  what  the  objection  was;  and  it  was  aban- 
doned and  dropjied  by  tlie  United  States,  ^'o  compensation  was  made 
for  the  vessel.  The  a  essel  was  not  ^iven  uj);  The  ri;;lit  of  the  United 
States  to  go  theie  and  trade  was  not  conceded,  and  an  extension  of  the 
terms  of  the  Treaty  of  1^21  was  not  made.  Why?  The  nations  were, 
as  they  always  have  been,  perfectly  friendly,  and  the  same  reasons 
existed  for  extendinp'  tlie  treaty  i)rovisions  10  years  lonj»er  that  eould 
have  existed  for  nuikiu}''  them  in  the  tirst  place.  The  reason  was  the 
mischief  to  the  industries  of  Hussia,  which,  as  they  claimed,  inevitably 
followed  the  exercise  of  it.  So  they  not  only  refus(Ml  to  extend  them, 
but  they  seized  and  eontiscati'd  the  vessel.  It  would  not  be  useful  for 
me  to  take  up  the  time  to  read  it,  but  a  review  of  the  corre8|)ondeiiee 
(because  it  exactly  expresses  the  views  on  one  side  and  the  other)  will 
be  found  at  pa^cs  ISO  to  184  of  the  Counter  Case  of  the  United  States, 
a  summary,  not  the  whole  of  it,  and  extracts  from  the  i oiresiiondcnce. 

Maiquis  Veno.sta. — 1  asked  you  for  an  elucidation  of  the  question 
concerning  not  the  "Loriot"  case  but  the  "  Kliza''  case.  You  will  liiid 
that  at  pages  20,  21  and  22  of  the  Appendix  to  the  British  Case,  vol- 
ume 2. 

Mr.  Phelps. — Yes;  I  did  not  quite  understand  your  question,  Sir. 
I  thought  it  was  restricted  to  the,  "  Loriot''  case. 

The  case  of  the  "Eliza"  was  a  vessel  thiit  was  seized  by  the  Rus- 
sian Goveriinu'iit  in  18S7;  and  it  was  seized  for  the  breach  of  an  order 
or  regulation  which  took  elTect  at  the  beginning  of  1882.  I  will  read 
from  Mr.  Lothrop's  letter  to  Mr.  Bayard,  the  Secretary  of  State.  Mr. 
Lotbrop  was  our  ^linister. 

The  RusBian  Governincut  ciniiiis  that  site  was  neixed  and  condemned  under  the 
provisioiis  of  an  Order,  or  Hcgiilation,  wiiicli  took  KlVei't  at  ttie  be^^inning  of  18S2, 
and  wliifli  alisoliitely  pr()liil)itiMl  evtry  kind  of  trading,  hiintiii});  and  lisliiiig  on  the 
Russian  Faciltc  coast  without  a  sprcial  licence  from  the  (iovornor-General. 

It  in  uot  claimed  that  the  "  Eliza"  was  engaged  in  seal  ti»hiiig. 

Marquis  Venosta. — It  is  on  that  word  that  I  asked  for  some  expla- 
nation; because  flenoral  Vlangaly  wrote  to  the  United  States  Minister, 
that  the  siiip  was  conliscalcd  not  on  the  ground  of  seal-lishing  in  ihe 
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open  s(>a,  but  on  the  •ji'ouihI  of  a  violation  of  a  toriitorial  regulation  in 
territorial  waters. 

Mr.  I'liKlJ's. — I  perceive.  Sir;  I  see  tin*  point,  anil  I  will  read  a  little 
further  to  see  what  tlie  facts  were,  and  then  I  will  consider  that. 

lint  tlint  hIii'  whh  foiiii'i  m  tiiiillv  onuiiy;i'(l  in  tniilinjj;  with  flic  natives  witli  the  coii- 
tralttiini  intiilfs  of  iiiins  iind  Htroii);  li<|iiiirH. 

She  WiiH  mnilrniiii'il  liy  a  ('Kiniiiission  Niltini;  <in  tho  liii|i*>ri!il  rorxt'tti^  "  KaR- 
lio'i'niii ",  <()hi|ii>Mt'(l  of  till'  ollircrs  liicroof.  In  tiiiH  respect  the  case  m  |ii-ei>i<elv  like 
that  (il  tluf  ••  Ilcniicita",  ineiilioncd  on  my  last  prcc-cilinji;  ilespatch  No.  ",'.".,  an<l  of 
tliiH  liiile. 

It  will  ho  notiiTcl  that  Mr.  Sjiooner,  Iho  owner  of  tlio  "  Kliza'',  in  his  .HtatciniMit  of 
his  claim.  <IcchircH  that  the  '•  l\li/a  ''  wan  "  on  a  trailin<;  voyaKc,  cnnaifcil  in  liarter- 
in<r  with  tlio  niitives,  and  catchin<;  walrus,  and  as  sn<'h  did  not  conitt  ninier  liie 
Notieu  of  the  itu^sian  (iMvernnn'iit,  whiidi  was  directed  a^^ainst  th(«  capture  ol'  s<'ali4 
un  ('o]i|ier,  Itoliliins,  and  I!elM'in<;  Islands. 

It  will  lie  seen  that  .Mr.  Spooner  oithcrnifers  to  an  (>r<lor  of  the  Hnssiaii  Govern- 
lue.nt  dill'crent  from  tiie  one  menlioncd  liy  tho  Imperial  ForuiKH  Otlice,  or  ho  iindur- 
stood  the  latter  in  a  very  dilVercnt  sense. 

Sir  ("itAKLKs  ifiTssij.L. — Will  yon  kintlly  reatl  the  next  sentence  of 
that  letter  wiiich  l»e;iins  "I  may  atld".  and  so  on. 
Mr.  I'liELPS. — Yes;  but  1  have  read  it  before: 

I  may  add  that  the  Hnssi.m  Code  of  Prize  Law  of  186{),  Article  21,  and  now  in 
force,  limits  the  Jurisdictional  waters  of  Russia  to  W  miles  from  the  8hurc. 

And  the  next  letter  followiii};-.  enclosed  by  Mr.  Lothroj)  in  that  letter 
is  one  from  the  (lovernment  of  Ifnssia, — (Jeneral  Vlanjialy  to  Mr. 
Lothrop,  and  he  says,  readiiij^"  from  the  seco'.'d  uarayraph  of  the  letter: 

'fhis  information  is  in  siilistanco  to  the  ell't .  i  that  the  "Eliza"  was  <'oiiriscated 
not  for  the  fact  of  SI  al-iiinitiij;;,  liut  liy  virtue  of  an  .\dniinistrative  Re;ruI:itioii  jiro- 
hihltini:',  finm  the  lies.;iniiinji  of  the  year  ISSl'.  evry  kind  of  coniinercial  act,  of 
liiintini>',  and  of  tishinsr  on  our  co.'ists  of  the  I'acilic,  without  a  special  antliorizatioo 
from  the  (Joveriior-tJeiicral.  and  carrying;  with  it,  atjainst  those  disregarding  it,  the 
penalty  of  the  seizure  of  the  shi[i  as  well  as  of  the  carg'-. 

The  order  referred  to  is  the  one  issued  by  the  Russian  Consul  at 
Yokohama,  ami  is  to  be  Ibund  on  page  17  of  the  same  book: 

At  the  request  of  the  local  authoiities  of  Heliiing  and  other  islands,  the  iinder- 
signed  Imn'hy  notilies  that  the  Russian  Imperial  (loveinincnt  piihlishes,  for  general 
knowledeje  tin'  foll(iwin!j. 

(1)  Without  a  speciiil  jierniit  or  license  from  the  Governor-(ieneral  of  Eastern 
Silieria,  foreign  vessels  are  not  allowed  to  carr.y  on  trading,  liuiiliug,  lishing,  etc., 
on  the  K'ussian  coast  or  islands  in  tlx^  Okhotsk  and  liehring  .Sea,  or  on  the  north- 
ea"'^ern  coast  of  Asia,  or  within  their  sea-lionndary  line. 

{'2)  For  such  )iermit8  or  licenses,  foreign  vessels  shonhl  apply  to  Vladivostok, 
exclusively. 

Ci)  In  the  port  of  retro]>nnlov8l{,  throngh  heing  the  only  port  of  entry  in  Kain- 
schatka,  sucli  permits  or  licenses  shall  not  lie  issued. 

(•l)No  ]ieiiuits  or  licenses  whatever  shall  he  issued  for  hnnting,  iisbing,  or 
trading  at  or  on  the  Commodore  and  K'oltben  Islands. 

(5)  Foreign  vessils  found  trading,  lishing,  hunting,  etc.,  in  Russian  waters,  with- 
out <i  license  or  ]icrmit  from  the  (iovenior-tieneral,  and  also  tiioso  possessing  a 
license  or  iiermit  who  may  infringe  the  existing  bye-laws  on  hunting,  shall  ho  con- 
liscateil,  lioth  vessels  and  cargoes,  for  the  lienelit  of  the  <iovei  nineiit.  This  euact- 
nieiit  sli.ill  he  cnliirced  henceforth,  commencing  with  A.  I).  ISSL'. 

(())  Tlie  eiilorcemciit  of  the  aliovo  will  he  intrusted  to  Russian  men-of-war,  and 
also  to  Russian  merchant-vessels,  which,  for  that  purpose,  will  carry  military 
detachuieiits  and  be  provided  with  projjcr  iustrnetions. 

Now,  under  the  force  of  that  Rejjulation,  three  American  vessels 
were  successively  seized  and  eonfiscitted,  and  that  conlisciition  was 
adopted  by  the  lUissian  (lOvernment,  and  no  satisfaction  ever  was  made 
for  it.  For  the  tirst  two,  a  letter  of  enquiry  was  addressed  by  the 
United  States'  (lOvernment,  and  on  the  facta  beinj;  stated  as  given  in 
Mr.  Lothrop's  letter,  Just  now  read,  that  claim  of  the  United  States  was 
dropped  or  abandoned. 
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It  does  iippPiir,  liowever,  tliat  Mr.  Djillas,  as  I  liavo  said  hoforo, 
made  a  I'laiiii  in  respect  of  tlie  '' liOiiot",  and  that  cliiiin,  tlioii^li  made 
tlio  suliject  at'  fonesiKHidciict',  was  .siil)stM|iu'iitly  ahaiidoiu'd. 

Mar(|uis  Vknosta.  —  The  case  of  tlie  "Loriot"ha8  not  very  much  to 
do  with  this. 

Mr.  I'liKLPS.  —  No,  it  has  not.     It  is  only  in  the  same  line. 

Now  what  does  all  this  prove.  It  proves  what  is  the  last  thing  I 
desire  to  say  about  this  much  vexed  subject,  and  what  is  the  «)nly 
important  thing,  in  my  Judgment,  to  the  present  entiuiry,  that  the 
practical  construction  placed  upon  the  Treaties  of  IHi;4  and  IHLT*  by  the 
imrties  to  tliem,  from  the  «lay  of  their  date  down  to  the  time  of  the 
cession,  and  down  to  the  present  time,  is  exactly  in  accordance  with 
what  we  say  tlie  true  reading  of  the  Treaty  is,  and  the  true  understand- 
ing of  the  parlies  was.  How  can  it  be  that  if  the  Treaty  of  IHL't  was 
understood  as  conveying  to  the  United  States  these  rights  of  trading, 
and  of  Ushing,  that  in  1HH2  Kussia  should  i)ut  forth  such  an  order  as  I 
have  just  rea<l,  and  how  can  it  be  that  the  United  States  wtuild  sulnnit 
to  it  and  permit  their  vessels  to  be  captured;  because  if  the  Treaty  of 
1821  gives  the  rights  which  are  claimed  to  the  Unite<l  States,  then  the 
issue  of  the  order  of  IS.SL'  was  a  gross  infringement  of  the  Treaty,  and 
of  the  rights  of  the  United  States  under  the  Treaty.  It  is  not  to  be 
presumed  that  iJussia  would  have  attempted  it,  and  still  less  is  it  to  be 
])resumed  that  the  United  States  would  have  submitted  to  it;  and  that 
bears  upon  this  great  leading  fact  that  from  the  time  of  the  discovery 
of  these  islands  down  to  18(»7,  when  they  were  ceded  to  the  United 
States,  the  ])ossession  and  oicupation  by  Russia  of  the  seal  and  fur 
industry  business  was  not  only  asserted,  but  was  actually  maintained; 
and  not  a  seal,  as  far  as  we  learn  in  the  exhaustive  examination  of  this 
case,  was  ever  killed  in  those  waters  except  by  the  permission  and  under 
the  regulations  of  the  Kussian  Government.  So  that  the  question 
which  Mr.  IJlaine  puts  in  this  correspondence,  in  letters  that  have  been 
read,  is  one  that  has  not  received  an  answer  from  my  learned  trieiula, 
and,  I  respectfully  insist,  cannot  be  answered.  How  comes  it  to  pass 
that  the  Canadian  vessels  at  this  late  period  have  acquired  a  right  as 
against  the  interest  of  the  United  States,  in  that  seal  henl,  whi<!h  never 
was  asserted  or  claimed  by  anybody  so  long  as  the  Russian  (Jovernment 
remained.  You  will  remember,  Sir,  without  wearying  you  with  more 
reading  on  this  tiresome  branch  of  the  case,  that  about  1H4(>  a  question 
arose.  The  Russian  American  Company  addressed  its  Covernment  on 
the  subject  of  whaling  vessels  that  came  in  there,  and  asked  the  (Jov- 
ernment to  interfere;  and  something  is  cited  from  Bancroft,  by  the 
other  side,  to  the  etfect  that  the  spirit  of  the  Treaty  of  1825,  between 
(Jreat  Britain  and  America,  might  be  against  it.  It  does  not  touch  the 
fur  animals,  but  when  you  pursue  the  author  they  cite,  Bancroft,  you 
will  find  this: 

The  Govornment  at  lerifjth  referrcil  the  matter  to  a  coinmittoo  coniposed  of  offl- 
<ial8  of  the  navy  departiinMit,  who  reported  that  the  cost  of  iittiiifi  out  a  crniHer 
for  the  protection  of  liehriuR  Sea  against  foreign  whahn-s  wonhl  he  2()0,0(H)  roul)le8 
in  silver  and  tlie  cost  of  maintaining  such  a  craft  85,01)0  ronltlos  a  year.  To  this  a 
reconnncndatiou  was  added  that,  if  the  company  were  willing  to  asslimo  the  expendi- 
ture, a  cruiser  should  at  once  he  placed  at  their  disposal. 

So  that  the  failure,  according  to  Bancroft,  to  protect  Behring  Sea, 
even  against  whalers,  which  is  totally  difllereut  from  the  question  wo 
are  upon,  was  put  upon  the  ground  that  the  interest  of  the  Company 
in  it  did  not  Justify  the  expense  that  would  bo  put  upon  them  of  littiag 
out  the  cruiser  for  the  pui  pose. 
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Sir  CnABi.KS  Rushell. — In  view  of  that  stati^inoiit  Sir,  1  imist  ask 
leave  to  intervene. 

Mr.  I 'II I ;li'S.  —  ( 'ertainly. 

Sir  ('iiAiii-KS  KiTssKLL.  —  There  is  a  distinct  Htalenient  by  the  Tins 
Rian  Foreign  ()fli(!e  that  they  liave  no  rijjlit  to  exchul'    loreifrn  ships 
from  tliat  part  of  the  jjreatoeean  wliicli  separates  tiieeasu-ni  slioreand 
Siberia  from  llie  western  slune  of  Anieriea.  or  to  make  llie  payment  of 
a  sum  of  money  a  condition  of  allowing  them  to  take  whales. 

Mr.  PiiEi,rs.  —  That  is  cited  fro»  i  HaiHsroft,  I  pn'snrne. 

Sir  CiiARi,KS  Ri'SSEi-L.  —  No.  f  cmi  the  ollicial  papers. 

Mr.  PiiKLPS.  —  1  understand  that  Hanerol't  the  liistorian  pives  the 
additional  tiu'ts  as  you  will  find  in  the  Counter  Case,  jtage  li."».  It  is 
])art  of  the  same  declaration  as  that  which  my  leaiiu'd  friend  has 
alluded  to.  1  should  think  myself  that  it  was  a  very  grave  (pu'stion, 
at  least,  whether  the  right  oi"  the  Avhaler  in  navigating  IJeJiring  rtea 
might  not  have  been  within  what  was  conceded.  1  do  not  care  to  dis- 
cuss that,  bet-ause  we  have  nothing  to  <lo  with  it.  It  iiuiy  be  so,  or 
may  not  be  so;  I  only  meant  by  this  allusion  to  show  that  on  that 
extreme  |)oint — and  it  eertaiidy  wcuild  be  extienie  —  the  h'ussian  (i(»v- 
crumeut  ha<l  communications  with  the  Jtussian  Anu'riean  Conii)any  to 
which  I  have  alluded. 

IMarquis  V'enusta. — Do  you  consider  the  book  Teckmanietf  a  relia- 
ble document  t 

Mr.  I'HEi.PS. — That  is  a  question  that  I  am  not  able  to  answi'r. 
From  the  use  that  is  made  of  it,  1  should  think  not,  and  from  its 
exiteeding  facility  for  mistranslation,  I  should  think  not;  but  1  n-ally 
am  not  cpialitied  and  not  suniciently  acquainted  with  the  author  or 
any  other  "!ussian  literature  to  express  an  ojnnion  on  the  subject.  I 
notice  that  Professor  Elliott  refer.s  frecpU'Utly  to  him,  and  that  tiie  i»as- 
sages  on  which  he  depends  generally  turn  out  to  have  been  mistrans- 
lated, and  those  are  usually  the  circumstances  under  which  the  author 
makes  his  a])pearance  in  this  case. 

Marquis  Venosta. — The  book  of  Tecki.ianieft' is  an  historical  book, 
a  ])rintcd  book,  but  is  not  an  olhcial  document  aiul  for  that  reason  I 
have  asked  your  opinion. 

Mr.  Phelps. — That  is  an  ojunion  I  am  not  conii)eteiit  to  express. 
The  particular  historian  I  was  last  alluding  to  is  one  cited  on  the  other 
side — Jiancroft,  an  American  writer.  There  are  two  of  those  Russian 
wiiters — Teckmanieft",  and  Veniaminolf,  and  possibly  I  have  con- 
founded them  in  the  observations  1  have  made.  If  so,  it  arises  from 
my  own  ignorance  on  that  subject. 

Mr.  Justice  Harlan. — Teckmanieflf  is  the  nuiii  who  wrote  about  the 
Russian  American  (^'ompany. 

Mr.  Phelps. — Then  this  is  what  we  claim  and  all  we  claim,  and  I 
have  been  drawn  into  saying  more  than  I  should  have  said  on  this  sub- 
ject in  view  of  its  relative  importance  to  this  case.  We  have  attempted, 
to  establish — whether  successfully  or  not — that  the  i>roperty  interest 
which  the  United  States  Government  has  iu  this  herd,  wliicli  entitles 
it  to  protect  it,  derives  a  confirmation  or  a  corroboratitm  and  a  strength 
from  a  possession  and  an  assertion  on  the  i)art  of  Russia  that  was  abso- 
lutely unbroken,  so  fiir  as  this  seal  industry  was  concerned,  from  the 
earliest  discovery  down  to  the  present  time. 

Therefore,  if  you  will  permit  me  to  read  again  what  we  have 
expressed  in  the  United  States  Argument,  at  jiage  40,  as  the  answers 
which  we  should  respectfully  submit  should  be  made  to  the  (piestions 
iu  the  Treaty  on  thib  subject,  1  shall  trouble  you  no  further  in  respect 
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fo  if,  oNTPpt  niorcly  to  coninu'inl  to  your  rof'nllcctinii  wliiit  is  siiid  on 
tills  siil)i(Ml  of  possession  ill  tlie  United  States  Coiiiiter  Ciise,  lioni 
]>iif;e  '21  \viiei'»<  I  was  reatliii;;,  and  for  several  pa},'i's  fmilier: 

'I'lio  tlrnt  four  i|ii(<«(ti()nii  HiilMiiittoil  to  till"  TrilHinul  liy  tlic  Ti'ftnty  hIioiiM,  in  tlio 
oiiiiiiiiti  of  the  iiiicliTHiv;iiti(l,  ln«  iiiiHweri'il  ax  fnllDWri. 

I'iint.  K'liHsia  iirver  at  any  timo  [irior  to  tli«  rcHsinn  of  AImmKjv  ti>  llii>  I'nitnl 
Rtati-H  claiiiii'il  any  oM'InHJvi*  jiirihtliction  in  tlio  hcu  n>iw  knii\\n  iih  l!rlit'iML;  Sim, 
buNoiiil  wliat  ai'o  t'uiuiniinly  tiTiuuil  territuritil  wuteiH.  Shu  <liil,  ut  ail  liiiics  vincis 
flH'  >oBr  IS2I, 

(and  it  niif^lit  liiivo  been  said  a  period  earlier  than  tliat), 

AH«i>rt  and  enfcrcft  an  oxi'lnsive  ri;;lit  in  tlif  "H«(al  liMlirric«"  in  xaiil  soa,  and  also 
nssrrti'd  and  i-nt'oii'i'il  tlio  riiilit  to  protrct  Iht  IndiiNtrifH  in  said  "  tislici  ii-s"  ami  Iht 
•'Nclnsivc  ini^'icsts  iv  oilier  indiiMtricH  eNlaltlinlifil  ami  niainl.iinrd  liy  Iht  ii|m)|i  tlic 
JHlands  and  sliurt's  of  hiiid  nra,  hh  widl  as  her  exi'liisivo  cniovnii'iit  of  iiur  t  raiio  \v  il  li 
In-r  coliiiiial  I'staldJNliincntM  upon  said  islandn  and  .■(liort-H,  l»v  csialdisliinjr  iiidliii.iiix  o 
ic'trnlations  inti'idii'tinu;  all  Cortdmi  vcssrlM,  exrf|iti  in  certain  8|i<'cilit>d  iiiHtanct'H, 
I'uim  appioacliinu  said  islandH  and  shorcH  ncariT  than  Idd  iniles. 

StM'nnd.  Tlie  claiiiis  of  Kiissiii  ahovc  nu-ntioned  as  to  I'm  "seal  llslHTii's  "  in  Itch- 
riiii;  Sea  wern  at  all  tinii'S,  Iroin  tlie  tirst  as-"Tlion  tliei«  .  hy  K'isNia  down  to  tlii< 
time  of  tho  cession  to  tht)  I'nited  States,  r«coy;ni/ed  aun  :.  iiiii<'seed  in  l>y  (ireat 
Iti  itaiii. 

'I'liird.  "The  hiidy  of  water  now  known  ns  llHliiinu  Sea  was  not  inelii<led  in  llio 
jdiiase  •  I'aciOe  ( leean ',  as  used  in  the  treaty  of  IS- '  uetwr-ii  dre.'t  '..ilain  and 
h'liKsi.i';  and  after  that  treaty  Kiissia  eontiniied  t"  i  and  to  exenise  e\(lii>i\  e|y 
a  )ir">]Mrty  rielit  in  tlie  fnr  seals  reHortin^  to  the  I'rildlof  lH'ani!>.,  and  to  the  fm- 
sealiir  '11  oilier  iiidiiHtries  estal)lisheil  by  h'T  on  ilie  si, 'ires  and  islands  al>ov« 
nientioiien,  and   to  ail    tradx  with   hi  r  colonial  estaldi^'    Men's  on  said   sljores  and 

islands,  with  the  finilier  rit;ht   of  ]irol(ii'tinK>    hv    the  exiicise   of  n ssaiy    and 

.easHiialde  I'oree  over  Mehriiig  Sea,  the  said  seals,  indii-iries,  ami  eolonial  trade 
from  any  inviision  by  citizens  of  uthor  uatious  tending  to  the  dcHlriirtion  or  injury 
thereof. 

That  is  what  we  claim  aa  the  fair  result  of  the  whole  evidenee  in  this 
ease  in  res|ie(t  to  the  only  part  of  the  old  historic  claim  of  i\iissia  that 
has  aiiythin<i  wliatever  to  do  witli  this  conference.  And  nnless  yon, 
Sir,  or  some  member  of  the  Tribtinal  have  any  fmtiier  siio}resiion  to 
make  about  the  topics  1  have  discussed  today,  I  shall  have  tliat  sub- 
ject here  and  tinally.  I  shall  be  most  happy,  1  need  not  say,  to  attempt 
to  reply  to  any  snjijjestions  that  may  be  made. 

The  I'HESIDKNT. — 1  think  we  shall  be  pleased  if  you  will  of,  on. 

Mr.  PiiELTS. — Now,  Sir,  haviii}?  consideretl  the  title,  and  the  con- 
lirmation  of  the  title,  so  far  as  it  is  to  be  derived  from  jireviotis  occu- 
pation, 1  come  to  the  secoinl  principal  j)roposition  that  is  set  forth  on 
the  jiart  of  (Jreat  lirifjiin.  The  lirst  that  I  have  tried  to  discuss  was 
that  these  animals  are  ferce  natunr,  the  setroiul  being,  tiiat  the  killing 
of  tiie  seals  is  an  incident  of  the  freedom  of  the  sea.  It  has,  as  I  iiavo 
Inui  occasion  to  observe,  been  very  emphatically  j)nt  forth  by  all  my 
learned  friends,  and  repeatedly,  that  this  snbji'ct  involved  a  (piestion 
of  the  freedom  of  the  sea,  and  that  in  conceding  any  right  of  property, 
or  any  right  of  i)rotection  against  this  destruction  you  are  in  danger 
of  invading  the  freedom  of  the  sea.  My  learned  friends  have  been 
good  enough  to  caution  members  o^"  the  Tribunal  against  taking  any 
step  tiiat  could  possibly  be  regarde-  as  having  an  etfect  upon  a  right 
which  they  seem  to  regard  as  better  than  other  rights,  and  that  is  the 
freedom  of  the  sea. 

Now  n(>b()<ly  at  this  day  contests  that  general  proi>osition,  least  of 
all  a  maritime  nation  of  the  interests  and  extent  of  the  United  States 
(lovernment;  but  the  question  is,  what  is  the  freedom  of  the  sea? 
Does  the  cotuluct  that  we  seek  to  juotect  ourselves  against  come 
within  it,  or  is  it  excluded  from  it?    Of  course  it  must  be  said  as  mucst 
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be  said  of  all  freedom  .and  of  all  liberty,  it  has  limits.  As  Mr.  Blaine 
lias  saiil,  freedom  of  'he  sea  is  not  lawlessness;  it  is  not  everything 
that  can  be  done  there:  it  stops  somewhere,  as  all  freedom  stops.  The 
liberty  that  is  under  the  law  is  all  the  liberty  that  has  ever  proved 
beneficial  to  the  human  race, — whether  all  the  liberty  that  is  under  the 
law  has  proved  a  blessing  or  not  may  be  another  question.  What  then 
is  its  history?  Whence  comes  this  idea  of  the  freedom  of  the  sea? 
When  ajid  where  did  it  begin,  how  far  did  it  ever  extend,  and  where 
does  it  stop?  Those  are  the  (questions  that  are  involved  in  this  discus- 
sion, very  directly  and  immediately.  I  need  not  remind  any  person 
conversant  with  tlie  history  of  maritime  law,  that  the  time  is  not  very 
distant,  historically  six'aking,  when  the  idea  of  the  freedom  of  the  sea, 
liist  promulgated  by  (Irotius,  found  its  way  into  the  law  of  the  world, 
liefore  that,  the  doctrim^  was  that  of  mare  datisum,  that  is  to  say,  just 
as  far  as  tlie  interests  of  any  uuiritime  nation  ap])eared  to  re(|uire 
that  it  shouhl  assume  dominion  and  sovereignty  over  the  sea,  it  did 
assume  it  and  all  the  world  acquiesced. 

If  it  were  100  years  back,  the  claim  of  Russia  that  was  so  modestly 
suggested  by  M.  <le  Poletica  in  1821},  that  all  the  conditions  that  attend 
a  closed  sea  existed  on  the  i)art  of  Behring  Sea,  so  that  Russia  might, 
as  'le  said,  have  advanced  that  claim,  although  she  did  not  intend  to 
do  it — if  we  had  been  100  years  further  back  it  would  not  have  been  too 
late,  as  international  law  then  stood,  for  Russia  to  have  asserted  that 
claim.  In  1824,  a  distinguished  author,  Mr.  Chitty,  ])ul)lishcd  a  book 
on  that  subject  in  which  he  maintained  the  doctrine  of  mareclanmnn. 

Senator  Morgan. — That  is  the  doctrine  now  as  to  the  Dardanelles 
and  the  B(>si)liorus, 

]\Ir.  PiiELi'S. — Yes;  it  may  have  its  exceptions. 

Sir  Charles  Rusbkll.— What  book  of  Mr.  Chitty's  is  that? 

]Mr,  Phelps. — I  will  give  you  the  reference.  It  is  Chitty's  Commer- 
cial Law,  and  it  was  published  in  1824. 

Sir  Chahles  Russell.  It  was  the  Quafuor  Maria,  I  think. 

Mr.  Phelps.  I  do  not  refer  to  it,  because  I  do  not  ])ropo8e  to  main- 
tain that  in  1824  this  was  the  settled  law  of  the  world  at  all.  Grotius 
"was  earlier  than  that,  and  the  doi^trine  mare  liberum  had  nuide  consid- 
erable advances;  but  it  was  m)t  too  late  in  1824  for  a  very  respectable 
writer  to  put  forth  his  book  in  which  he  maintained  the  doctrine  of 
vinre  elausum,  that  wherever  the  interests  of  the  nation,  and,  as  he 
argued,  the  interests  of  the  world  required,  sovereignty  should  be 
extended  over  it.    I  refer  to  that  as  an  illustration. 

Lord  IlANNEN. — Can  you  give  the  page  of  Chitty? 

Mr,  Phelps. — No,  I  cannot  here,  because  the  whole  hook  is  devoted, 
or  at  least  a  large  share  of  the  book,  to  the  maintenajsce  of  that  doctrine 
in  contradistinction  to  the  views  put  forth  by  Grotius,  I  refer  to  it  only 
as  an  illustration,  not  with  the  view  of  taking  up  the  contention  of 
]\Ir.  Chitty  one  way  or  the  other. 

Senator  Morgan. — Is  not  that  .he  doctrine  today,  as  announced 
here  with  reference  to  the  I^jords  of  Norway,  and  the  Chesapeake  Bay, 
and  the  mouth  of  the  Delaware. 

Mr.  Phelps. — I  am  coming  to  those  illustrations  when  I  consider 
what  are  the  remnants  left  in  the  world.  That  is  one  of  them,  I  want 
to  see  how  far  that  old  doctrine  of  mare  clausum  prevailed  without  dis- 
pute in  the  world  till  Grotius  attacked  it. 

The  Prksident. — I  think  the  word  "dispute"  is  going  rather  far. 

INIi'.  Phelps, — Well,  perhaps,  the  word  "dis])ute''  is  a  little  too 
strong.    It  might  have  been  questioned,  but  I  think   till   Grotius' 
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Treatise  was  put  forward  it  certainly  could  not  liave  been  said  to  have 
been  overthrown.  Sir  Henry  Maine  in  his  le(!ture  on  International 
Law  at  pages  75  and  77,  cited  in  tlie  I'nited  States  Ar^junient,  page 
141,  considers  tins  subjecit  historically,. and  perhaps  I  may  be  excused 
for  reading  a  very  few  words. 

Tho  first  branch  of  our  onqiiiry  brings  us  to  what,  at  tlio  birth  of  iiittTiiiitionul 
law,  was  one  of  tho  most  bitterly  disputed  of  ail  iiucstions,  tho  question  of  mare 
clauHiim  and  marc  lihrnim — Hea  under  tlieduuiinion  of  a  particular  jiower,  or  sea  o])en 
to  all — naniefl  identilied  witli  the  great  reputationn  of  (irotius  and  St-iden.  In  all 
probability  the  (|uestion  would  not  have  arisen  but  for  tlietlictum  of  th*'  institutional 
Roman  writers  that  tlie  sea  was  by  nature  conuiion  propi-rfy.  And  tlic  moot  i)oint 
was  wiuither  there  was  auythinij;  in  nature,  whatever  tiiat  word  niij^lit  have  meant, 
whifli  eitlier  pointed  to  the  comtuunity  of  sea  or  of  rivers:  and  also  what  did  liistory 
show  to  have  been  the  actual  practice  of  nianiiind,  an<l  whether  it  j)oiiited  in  any 
dolinite  way  to  a  general  sense  of  mankind  on  the  subject.  Wo  do  not  Ituow  exactly 
wliat  was  in  the  mind  of  a  Roman  lawyer  when  he  spoke  of  iiat  ure.  Nor  is  it  easy  for 
us  to  form  even  a  speculative  opinion  as  to  what  can  have  been  the  actual  <-ondition 
of  tho  sea  in  those  jjrimitiveages,  somehow  .-issocriated  witli  tlie  conce])tioii  of  nature. 
The  slender  evidence  before  us  seems  to  suggest  that  the  sea  at  tirst  was  common 
only  in  the  sense  of  being  universally  open  to  dt^prtlation. 

Wh.atever  jurisdiction  may  liave  been  asserted,  probably  did  not  8])ring  froja  any- 
thing which  may  be  called  nature,  but  was  perluips  a  security  against  piracy.  At 
all  events,  this  is  certain,  that  the  earliest  development  of  maritime  law  seems  to 
have  consisted  in  a  movement  from  tnare  lihenim,  whatever  that  nuvy  liave  meant, 
to  tutirt:  claiiiiiim — from  navigation  in  waters  over  which  nobody  claimed  authority, 
to  wat<!rs  under  the  control  of  a  sepiirate  sovereign.  'I'lie  closing  of  seas  u;<>aiit 
delivery  from  violent  depredation  at  the  cost  or  by  the  exertion  of  some  jiowor  or 
powers  stronger  than  the  rest.  No  doubt  sovereignty  ovi-r  water  began  as  a  beuetit 
to  all  navigators,  and  it  ended  in  taking  tho  form  of  ]irotection. 

And  he  cites,  as  you  will  find  in  a  note  on  the  same  page,  from  Mr. 
Hall  in  his  Treatise  on  International  Law,  which  was  an  English  trea- 
tise to  a  similar  i'tfect. 

Sir  Henry  i)oints  out  there  that  mare  elausum  was  not  tlie  beginning 
of  what  may  be  called  the  law  of  the  sea,  if  you  dignify  it  with  that 
name.  It  was  preceded  by  mare  lihcrnm ;  it  was  preci'ded,  before  inter- 
national law  could  be  said  to  have  had  its  birth,  by  a  Ireedoni  of  the  se;i, 
wh'ch  is  Just  what  is  contended  for  in  this  case, — a  freedom  for  univer- 
sal depredation ;  a  freedom  tliat  had  no  limit;  a  free<lom  from  which 
property  was  not  safe  and  life  was  not  safe.  That  was  the  early  idea 
of  the  freedom  of  the  sea;  the  doctrine  of  mare  chtunvin^  as  these 
authors  point  out,  very  chMirly  came  from  the  necessity  of  protection; 
and  the  world  acquiesced  iu  the  adjacent  maritime  nation  stretciiing 
its  hand  (mt  over  the  waters  of  the  sea  and  assuming  a  sovereignty 
over  the  sea  as  it  did  over  the  shore,  because  it  was  necessary  to  human 
protection.  That  is  where  the  original  do(;tiine  of  marc  clansum  comes 
from.  It  comes  from  necessity  of  protei^tion  against  a  form  of  freedom 
of  the  sea  which  was  lawlessness. 

When  civilisation  and  commerce  and  the  rudiments  of  international 
law  had  so  far  advanced  that  the  assumi)tion  of  such  a  sovereignty  by  a 
maritimenation  was  no  longer  necessary,  and,  could  no  longer  be  Justi  lied; 
when  it  was  no  longer  necessary  for  (Jreat  Britain  to  assert  a  sover- 
eignty over  the  Channel  for  the  protection  either  of  itself  or  of  tiie 
world;  or  for  Italy  to  extend  a  sovereignty  over  the  Adriatic,  or  Den- 
mark over  tlie  Baltic,  then  the  new  theory  comes  in;  that  is,  the  doc- 
trine set  forth  by  Grotius  of  a  free  sea,  and  that  gradually  came  to  bo 
ac 'omplished ;  aud  whnt  is  material,  as  I  have  said,  is  to  find  how  far 
the  nations  then  surrendered  tiieir  sovereignty  over  the  sea.  They  did 
surrender  it  to  a  large  extent,  uncpiestionably;  they  (li«l  give  way  to 
the  advanciug  idea  of  the  freedom  of  the  sea.    How  far  did  they  go  ? 
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l>i(l  tlioy  tlirow  the  sea  open  to  consequences  that  were  detrimonfnl  to 
tlu'inselvcs;  or  did  they  retain,  have  tliey  always  retained,  and  is  the 
whole  law  of  the  sea  based  upon  the  principle  of  retiiining  in  the  mari- 
time nation,  all  that  is  necessaiy  to  the  protection  of  its  riyhts? 

Senator  MowltAN. — Now,  Mr.  Phelps,  if  you  will  allow  me,  I  wish  to 
ask  your  opinion  about  this;  whether,  in  tbrowin};  oi)en  a  sea  (as  you 
have  Just  described),  it  was  thrown  open  to  individuals  operating  u|)on 
their  private  a('<;ount  and  without  the  authority  of  the  tlaj*',  or  the 
license  of  any  nation;  or  was  it  thrown  open  to  the  sovereign  nations 
of  the  world? 

INIr.  PiiKLPS. — That  is  a  point  I  shall  try  to  address  myself  to,  Sir. 

Now,  let  me  state  the  pr()iK)sition  that  I  venture  respectfully  to  assert 
with  some  confidence,  as  being  the  result  of  tlie  whole  law  of  the  sea  as 
it  exists  to  day,  and  of  all  the  application  to  human  affairs  it  ever  has 
had: — That  the  nations  that  formerly  controlled  the  sea  never  surren- 
dered the  rifiht  of  self-protection  which  extended  to  all  their  interests 
that  were  valuable  enough  to  be  protected,  whetlier  in  peace  or  in  war, 
whether  industry,  or  commerce,  or  trade,  and  that  the  time  never  has 
been  when  an  iudividual  (which  may  perliaps  meet  the  jwint  of  your 
question  which  you  have  just  put) — the  time  has  never  been  and  the 
illustration  is  not  to  be  found  in  any  rule  of  law,  when  an  individual 
could  engage  in  any  pursuit,  for  the  purpose  of  gain  on  the  high  seas, 
that  woriced  a  serious  injury  to  the  interests  of  a  maritime  nation,  even 
thcmgh  the  pursuit  in  itself  and  of  itself,  if  it  had  not  had  such  conse- 
quences, might  have  been  unobjectionable;  even  if  it  is  the  puisuit  of 
something  on  tiie  sea  from  which  again  is  to  be  realised,  and  which  in  and 
of  itself  does  no  harm.  Jf  tiie  consequence  of  that  is  the  serious  injury 
or  affection  of  a  national  interest,  that  nation  never  has  surrendered 
the  right  to  ])rotect  itself  against  that  consequence,  and  for  that  busi- 
ness tlie  sea  is  not  free. 

Then  1  go  further;  I  have  spoken  of  innocent  occupation.  If  the 
thing  that  is  sought  to  be  done  U])on  the  sea  is  in  itself  wrong;  inhu- 
man, barbarous,  immoral;  if  it  violates  those  general  principles  of  law 
that  are  enforced  in  all  civilization;  if  its  tendency  is  not  merely  to 
injnre  the  interests  of  the  nation,  but  to  injure  the  interests  of  mankind, 
as  in  this  case,  by  the  extermination  from  the  earth  of  a  valuable 
animal;  then  that  of  itself  renders  such  conduct  unjustifiable,  and  any 
nation  who  is  atlected  by  it  may  resist  it.  No  nation  can  constitute 
itself  the  censor  of  the  morals  of  the  world.  No  nation  can  go  out 
ujKUi  tiie  high  seas  upon  the  errand  of  enforcing  the  general  laws  of 
humanity,  because  it  is  not  invested  with  that  paramount  autlKuity 
over  otlier  nations;  but  the  moment  that  conduct  touches  the  interest 
of  the  nation— the  moment  it  becomes,  so  to  sjjcak,  the  business  of  that 
nation  to  resist  it;  at  such  moment  it  can  resist  it.  1  shall  try  to  make 
myself  clear  on  this  initial  point,  and  I  shall  not  have  to  refer  to  it 
again,  that  the  proposition  1  venture  to  suggest  in  respect  to  the  limit 
of  the  freedom  of  the  sea  rests  upon  two  branches,  each  of  which, 
standing  alone  wcmld  be  suflicient,  and  both  of  which  in  this  case 
concur.  I  say  in  the  first  place  that  a  pursuit  that  is  innocent  of 
itself,  but  (Iocs  have  destructive  or  gravely  injurious  effects  ujum  the 
interests  of  a  maiitinie  nation,  may  be  prevented.  1  say,  in  tlie  next 
idace  that  instead  of  being  innocent  and  unobjectionable,  aiul  some- 
tliing  that  nobody  but  the  nation  att'ected  could  object  to — if  it  goes 
beyond  that,  aiul  is  indefensible  in  its  moral  character,  in  its  humanity, 
and  is  destructive  of  the  interests  of  the  world,  as  well  as  of  the  interests 
of  the  uatiou,  and  violates  those  principles  wliicli  all  nations,  as  &kr  as 
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tlieir  mnnicipal  Jnrisductiou  extends,  have  adopted,  it  may  be  protested 
ayaiiist  and  be  defended. 

Now,  haviiif?  given  some  refieetion  to  this  anbjeet,  and  liaving  tried 
to  instruct  myself  by  a  reference  to  everything  I  could  find  of  an  author- 
itative character  on  the  subject  of  international  law,  I  venture  to  say 
that  there  is  not  a  maritime  right,  there  is  not  a  single  feature  in  what 
we  may  cull  the  law  of  the  sen,  that  does  not  come  back  and  refer  itself, 
and  be  seen  to  be  founded  uimn  this  proposition.  And  that  this  loose 
talk  that  has  prevailed — and,  f)f  course,  1  am  not  alluding  to  my  learned 
friends  in  this  observation — the  loose  talk  that  you  find  pervading  the 
deliverances  of  a  very  different  and  much  less  instructed  class  of  men, 
who  begin  to  enlighten  the  world  before  they  have  fouiul  out  the 
necessity  of  enlightening  tliemselves, — this  loose  talk  about  the  freedom 
of  the  sea  that  has  been  generated  in  newspapers,  and  in  such  scmrces  of 
knowledge,  the  idea  tliat  the  moment  ycm  get  upon  the  sea  you  are 
exen)i)t  from  all  human  law,  except  in  some  few  special  particulars  that 
have  become  the  subjects  «»f  special  adjustment,  and  that  unless  you 
run  against  some  such  arbitrary  rule  which  may  have  good  grounds  to 
stand  on,  or  may  not,  but  has  become  established,  the  freedom  of  the 
sea  is  a  universal  and  uidimited  thing,  is  utterly  mistaken  and  destitute 
of  foundation. 

I  say,  on  the  other  hand,  the  freedom  of  the  sea — to  state  the  con- 
verse of  my  ])roposition  is  to  say  the  same  thing  over  again  in  dilFerent 
words — is  the  right  to  do  upon  it  every  thing  that  is  inoffensive  and 
right  iu  itself,  and  which  works  no  injury  to  any  maritime  nation;  no 
injury  to  anybody  else;  that  it  stops  there,  and  that  all  these  cases 
which  my  learned  friends  were  struggling  with,  all  the  supposed  cases 
to  which  we  invited  their  coTisideration,  of  whether  this  may  be  done, 
or  whether  tliat  nuiy  be  done,  or  whether  the  other  may  be  done,  and 
in  which  they  were  struggling  to  find  some  particular  answer  to  each 
case,  or  to  find  some  escape  from  the  necessity  of  answering  the  ques- 
tion by  saying,  "that  question  is  not  likely  to  arise",  or  "that  might  be 
settled  by  agreement",  all  of  them  are  immediately  answered  when  you 
bring  them  to  that  plain  test:  Is  the  conduct  inoifensive,  or  is  it  injuri- 
ous? ]May  I  be  pardoned  for  alluding  quite  briefly,  I  hope,  because  I 
shall  only  read  enough  to  state  tlie  point,  tothe  judgment  of  judges,  and 
writings  of  men  whose  authority  is  not  questioned.  Mr.  Justice  Story 
says  in  the  case  of  the  Marianna  Flora,  in  the  11th  Wheatou,  Supreme 
Court  Keports : 

Every  ship  sails  there 

that  is,  in  the  open  sea:  the  context  shows  what  he  meant 

with  the  unquestionable  ri^ht  of  pursuing  her  own  luwful  business  without  inter- 
ruption, but  whatever  may  lie  tli.it  business,  she  is  bound  to  pursue  it  in  such  a 
manner  as  not  to  violate  the  rijrhts  of  others.  The  general  maxim  in  such  cases  is 
sic  iitere  tuo  ut  alienum  noi,  Iwdaa. 

Then  Chancellor  Kent  says  on  page  27  of  the  1st.  Volume  of  hia 
Commentaries. 

Every  v(>ssel  in  time  of  peace  has  a  right  to  consult  its  own  safetj'  and  conven- 
ience, and  to  pursue  its  own  course  and  bsineas  without  being  disturbed,  when  it 
does  not  folate  the  rtghts  of  others, 

Mr.  Justice  Amphlett  says  in  the  case  of  the  Queen  v.  Keyn  in  the 
2nd  Exchequer  which  has  been  so  often  referred  to  in  the  course  of  this 
discussion : 

The  freedom  of  the  high  aesM  for  the  iDoffensiTe  navigation  of  all  nationi  ia  firmly 
Establinhed. 
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lieadinj;  from  the  note  on  pajje  142  there  is  a  passage  cited  from 
Giotius,  tlie  great  authoiity  on  the  freedom  of  the  sea. 

It  is  ccrtjiin  tliat  lie  who  would  talte  possussiim  of'tbo  soa  Uy  occupation  conld  not 
prevent  ii  jiearc/nl  and  innorenl  navi;iation ,  since  siicb  a  transit  cannot  be  interdicted 
even  on  laud,  tboii^h  ordinarily  it  would  be  less  necessary  and  more  dan<reronB. 

Then  the  note  at  the  bottom  of  page  142;  Mr.  Twiss  in  section  172 
and  185  of  his  International  Law  says: 

But  tbis  is  not  the  case  witb  the  open  sea  npon  which  all  persons  may  navigate 
without  the  least  prejudice  to  any  n,ation  whatever,  and  without  exposing  any  nation 
thereby  to  danger.  It  would  //t««  seem  that  there  is  no  natural  warrant  for  any 
nation  to  seek  to  take  possession  of  the  open  sea,  or  even  to  restrict  the  innocent 
use  of  it  by  other  nations.  *  <•  *  'pjjo  right  of  lishing  in  the  open  sea  or  main 
ocean  is  coninion  to  all  nations  on  the  same  principle  which  sanctions  a  common 
right  of  navigation,  viz,  that  he  who  fishes  in  the  open  sea  does  no  ininry  to  any  one,  and 
the  ju'odiicta  of  the  sea  arc,  in  this  respect,  incxhaiislible  and  sufficient  for  all. 

The  right  of  self  defence  and  the  right  of  jurisdiction  have  been 
referred  to — they  have  no  connection  with  each  other — almost  no  rela- 
tion with  each  other.  Jurisdiction  is  sovereignty  and  is  confined  to 
territory — Self-defence  is  not  confined  except  by  the  necessity  and 
propriety  of  the  case,  and  has  nothing  at  all  to  do  with  jurisdiction. 

Then  to  meet  the  exact  point  that  Senator  Morgan  has  just  suggested. 
Besides  the  tl"cemile  limit  there  is  another  extent  of  jurisdiction  such 
as  he  referred  to  in  the  Fjords  of  Norway,  the  large  bays  where  the 
headlands  were  more  than  10  miles  apart  and  embrace  more  water  than 
the  three  mile  limit  or  cannon-shot  limit  from  the  shore  would  cover, 
there  the  same  principle  has  extended  further  and  Cliancellor  Kent 
expresses  it  so  well  that  I  will  read  a  few  words  from  ])age  147  of  the 
Argument  which  are  quoted  from  pages  30  and  31  of  his  first  Commen- 
taries. 

Considering,  he  says,  the  great  extent  of  the  line  of  tlie  American  Coasts  we 
have  a  right  to  claim  for  fiscal  and  defensive  regulations  a  li))era]  extension  of 
maritime  Jurisdiction  ;  and  it  would  not  be  unreasonable,  as  I  apprehend,  to  assume, 
for  domestic  ])nrpo8e8  connected  with  our  safety  and  welfare,  the  control  of  the 
waters  on  our  coasts  though  included  within  lines  stretching  from  quite  distant 
headlands  as  for  instance  from  Cape  Ann  to  Cape  Cod,  and  from  Nantucket  to  Mon- 
tauk  Point  and  from  that  point  to  the  capes  of  the  Delaware  and  from  the  south 
cape  of  Florida  to  the  Mississippi. 

That  is  the  point.  That  is  an  extent  of  jurisdiction  beycmd  the  can- 
non-shot line,  beyond  the  three-mile  line,  and  it  results  from  exactly 
the  same  necessity.  Chancellor  Kent  says  that  the  necessity  of  e^:er- 
cising  a  control  over  Maters  to  that  extent  is  a  general  necessity;  so 
that,  instead  of  going  out  when  the  occasion  recjuires  to  do  the  thing 
that  the  0(;casion  requires,  you  extend  the  general  jurisdiction. 

The  President. — Does  the  Covernment  of  the  United  States  claim 
to  extend  the  jurisdiction  as  propounded  by  Chancellor  Kent? 

INIr.  Phelps.— Yes. 

Lord  llANMON. — In  what  way  has  it  been  claimed  except  otherwise 
than  on  tlu^  very  high  authority  of  Chancellor  Kent? 

Mr.  Phelps.— Practically. 

Senator  Morcan. — It  has  never  been  disputed  by  any  nation  that 
I  know  of. 

Mr.  Phelps. — I  do  not  know  of  any  question  having  arisen.  The 
Bay  of  Fundy,  I  think,  stands  on  the  same  ground. 

Ijord  IIannen. — But  there  it  was  not  allowed.  That  question  came 
before  a  tribunal  bcfine  which  I  acted  as  advocate  as  you  are  doing 
now,  and  there  it  was  decided  against  us  by  the  umpire. 

Mr.  Phelps. — I  (juite  defer  to  your  Lordship's  better  information, 
but  I  had  the  impressiou  arising  out  of  what  had  transpired  in  these 
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Fishery  disputos  that  the  right  of  Great  Britain  to  extend  jtuisdietion 
over  the  liay  of  Fnndy  as  coming  within  its  headhmds  liad  been 
asserted.    ]  may  be  wrong. 

Lord  IlANNEN. — It  was  asserted  by  Great  Britain  bnt  overruU»d. 

Senator  Moruan. — 1  understood  it  was  overruled  upon  the  ground 
that  there  was  an  Aniericau  island  in  that  Bay. 

^Ir.  PuELPS. — I  presume,  if  your  Lordshij)  had  been  umpire  instead 
of  Counsel,  it  Avould  not  have  been  overruled. 

Lcrd  Hannen. — That  is  a  left  handed  ('omi)liment. 

Mr.  Phelps. — It  is  by  uo  means  so  intended,  my  Lord.    I  mean  ouly 
to  say,  if  the  Tribunal  had  had  the  advantage  of  your  Lordship's  judg 
ment  on  that  point  they  would  have  come  to  a  different  conclusion. 
This  is  aside:  it  is  a  mere  illustration  of  what  I  was  saying. 

Sir  Henry  Maine  sjjeaks  of  the  English  rule,  and  he  states  it  more 
perspicuously  than  I  do.  In  the  note  at  page  147  of  the  American 
argument  will  be  found  a  quotation  from  Sir  Henry  Maine.  He  is 
speaking  of  these  survivals.  The  whole  chapter  is  on  this  subject.  It  is 
the  last  book  our  lamented  friend  ever  wrote — he  says  on  page  80: 

Another  survival  of  larger  pretensions 

that  is  to  say,  another  survival  of  the  old  mare  clausum  idea  which  he 
is  discussing, 

is  the  Ensrlish  claim  to  exchisive  authority  over  what  were  called  the  King's  Cham- 
bers. Tlicsc  are  jtortions  of  the  sea  cut  off  by  lines  drawn  from  one  ]>r()iii<inti)r.v  of 
our  coast  to  anotlier  as  from  Lands  End  to  Milford  Haven.  The  claim  lias  litcii 
followed  in  America,  and  a  jurisdiction  of  the  like  kind  is  asserted  by  the  United 
States  over  Delaware  Hay  and  other  estuaries  which  enter  into  portions  of  their 
territory. 

If  all  this  was  wrong  and  the  jurisdiction  did  not  survive,  that  does 
not  aft'ect  my  argument.  I  only  use  it  as  an  illustration.  Now  to 
pursue  the  observation  that  I  made  before,  this  idea  will  be  found  to 
enter  into  the  Avhole  of  the  law  of  the  sea  wherever  you  touch  it.  It 
is  the  bjisis  of  every  general  restriction  that  is  settled,  and  laid  up 
among  the  maxims  of  international  law. 

Tiike,  for  instance,  the  subject  of  piracy.  My  learned  friend,  Sir 
llichard  Webster,  fell  into  the  error,  and  unintentionally  did  uie  the 
injustice  of  supposing  that  my  allusion  to  that  subject  was  with  a  view 
of  drawing  a  parallel  between  killing  the  seals  and  piracy.  The  par- 
allel that  exists  between  them  every  man  may  draw  for  himself;  that 
wjis  not  my  purpose.  I  allude  to  that  principle  in  the  law  of  nations 
■^hich  finds  exi)ression  in  giving  jurisdiction  to  any  nation  to  try  a 
i/irate  and  execute  him.  !Now  a  man  accused  of  a  crime,  even  of  piracy, 
has  his  well  known  lights.  He  is  not  guilty  till  he  is  found  to  be  guilty. 
He  is  presumed  innocent.  And  every  man  accused  of  a  crime,  when 
the  common  law  i)revails  at  least,  has  certain  rights  as  well.  He  has 
a  right  to  bo  tried  in  the  district  where  the  (a-iine  was  committed,  or  ir 
c<miniitted  on  a  ship  on  the  high  seas  to  be  tried  in  the  country  to  which 
that  ship  belongs;  so  that  if  a  man  is  charged  with  committing  a  muidcr 
on  the  high  seas,  which  is  all  that  can  be  said  of  him  until  he  is  con- 
victed, he  has  a  right  to  be  tried  in  the  jurisdiction  of  the  country  to 
which  that  ship  appertains  and  forms  a  ptirt,  just  as  when  committed 
on  the  shore  he  has  the  common  law  right  to  be  tried  in  the  district 
where  the  crime  was  committed,  and  nowhere  else. 

Why  is  that  taken  away  in  the  case  of  ])iracy?  In  the  case  of  mur- 
der, of  robbery  at  sea,  which  is  what  piracy  really  is, — why  may  a  man 
be  ti'ken  into  any  port  if  the  country  chooses  to  exercise  the  jurisdic- 
tion, and  be  tried  and  condemned  and  executed!    Simply  because  the 
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protection  of  iiafions  requires  it;  simply  because  in  the  days  when 
]>inicy  was  more  frequent  than  it  ever  can  be  again  owing  to  tlie 
improvements  in  navigation,  it  was  necessary  to  the  i)rotection  of  the 
worhl  and  of  maritime  nations,  whose  sliips  were  afloat  upon  the  sea, 
that  they  should  not  be  required  to  wait  for  the  slow  and  possibly  the 
reluctant  process  of  the  nation  from  whom  the  pirate  came,  to  proceed 
and  enforce  it. 

The  same  rule  prevails  about  caiTying  a  flag.  What  is  the  reason, 
pray,  why  I  may  not  put  to  sea  in  a  \esscl  of  my  own  ui>on  some  honest 
and  innocent  pursuit  without  carrying  the  Hag  of  my  country  or  any 
other? 

Senator  Morgan. — May  you  not? 

iSlr.  Phelps. — No;  I  may  not.  1  understand  it  to  be  settled  law  that 
a  vessel  may  be  overhauled  by  the  armed  vessel  of  another  nation  unless 
it  carries  some  known  Hag. 

Senator  Morgan. — Overhauled  by  the  armed  vessel  of  any  nation! 

IVIr.  Phelps. — Yes,  unless  it  carries  some  known  Hag  and  hails  from 
some  known  iwrt. 

Mr.  Justice  Harlan. — Will  you  state  the  proposition  again? 

Mr.  Phelps. — That  a  vessel  is  reipiired,  or  may  be  required,  on  the 
liigli  sea,  to  sail  under  the  Hag  of  some  nation  which  she  is  authorized 
to  carry. 

The  President. — If  there  is  a  proper  flag.  It  must  be  under  the 
Hag  of  its  nation. 

Mr.  Phelps. — Yes — so  that  she  "hails",  as  the  seamen  say,  from 
somewhere. 

Lord  nA>;NEN. — I  think  the  Senator's  doubt  was  one  that  passed 
across  my  mind — whether  it  was  obligatory  literally  to  carry  a  flag, 
which  means  a  flag  of  some  nation. 

Mr.  Phelps. — 1  used  the  word  "Hag"  Hgnratively.  I  mean  to  say  it 
nuist  be  registered — legally  set  forth.  AVhen  I  say  "carry"  a  flag,  of 
coarse  I  do  not  mean  tliat  she  would  never  be  found  at  sea  without  a 
flag  Hying. 

Senator  MORGAN. — It  must  have  a  license. 

]\lr.  Phelps. — It  must  have  a  license — it  must  have  a  home — it  must 
have  papers. 

The  President.— Covered  by  the  flag  of  the  nation. 

Mr.  Phelps. — Yes,  having  a  nationality. 

Senator  Mougan. — That  is  veiy  difterent  from  the  right  of  a  man  to 
go  on  the  King's  higliway  even  in  a  foreign  country. 

jNlr.  Phelps. — Then  there  is  the  other  idea  we  have  encountered 
before,  which  I  only  allude  to  now:  A  vessel  may  be  pursued  on  the 
high  sea  for  breaking  a  municipal  regulation.  That  has  become  settled 
by  many  judicial  decisions.  It  must  be  undoubtedly /tcaw  pursuit,  but 
a  vessel  that  goes  into  the  jurisdiction  of  a  municipal  regulation,  and 
infringes  it  and  takes  to  flight,  may  be  pursued  and  arrested  on  the 
high  sea.  Those  are  siiecimens  of  what  I  may  call  the  general  restric- 
tions of  this  3  mile  limit,  the  jurisdiction  exercised  over  estuaries,  bays, 
fjords  and  waters  of  that  sort — the  requirements  of  registering  and 
nationality — the  laws  that  apply  to  pirates. — Every  one  of  the  general 
restrictions  that,  irrespective  of  the  requirements  of  a  particular  nation 
or  a  particular  case,  vessels  are  subject  to  on  the  high  seas,  are  traceable 
to  that.  They  come  back  to  that.  Those  are  some  of  the  limits  to  the 
freedom  of  the  sea,  which  have  never  been  surrendered. 

Then  when  we  come  to  special  laws,  like  those  that  have  been  indi 
cated  before — the  Hovering  laws  of  Great  Britain  and  of  the  United 
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States  by  which  vessels  may  be  arrostod  outside  of  th(^  tlirco  inilo  lino 
nmler  <'ertaiii  eircuiiistances — the  Frencli  laws  to  the  same  ellect  — 
the  quarantine  laws — all  that  class  of  eases  in  whi<'h  you  tind  a  statute 
stretching  out  beyoml  even  the  three-mile  line  and  reaching  a  vessel  on 
the  open  vsea,  where  the  sovereignty  of  the  nation  cannot  reach,  where 
even  the  qualified  sovereignty  that  attends  on  the  littoral  sea  cannot 
reacli,  come  ba<;k  to  the  same  thing,  the  necessity  of  the  si)ccinl  pro- 
vision, the  anticipatory  provision  in  tlie  particular  case.  ^Vithout  now 
coming  at  all  to  the  question  of  the  special  individual  case,  I  am 
Si)eaking  of  special  restrictions  which  some  nations  enforce  over  some 
part  of  tlie  higli  sea  for  certain  i)ur|)oses.  All  this  class  of  enactnuMits 
is  perfectlj'  reconcilable  when  attributed  to  the  proper  source;  and  the 
ai>i)arent  ituzzle  that  is  sometimes  set  fortli  is  answered:  "IIow<'an 
you  extend  a  statute  to  a  distance  of  12  miles  from  tiie  French  Coast 
or  from  the  British  Coast  or  from  the  United  States  Coast?"  You  can 
do  it  because  a  reasonable  necessity  of  a  certain  class  of  cases — quaran- 
tine, revenue  or  whatever  it  may  be — re(iuires  it;  and  the  moment  that 
takes  jjlace  the  assertion  is  made,  and  is  accepted  and  acquiesced  in 
everywhere.    We  tind  no  contradiction  of  it. 

Take  the  time  of  war.  Belligerent  rights  mean  nothing  except  tiio 
rights  a  nation  has  in  time  of  war.  "VVitli  its  enemy  law  is  suspendt  d: 
but  with  neutrid  nations  not  engaged  in  the  war  it  acciuires  no  achli- 
tional  rights  of  self-defence.  It  may  acquire  additional  necessities;  it 
does  acquire  certain  necessities  that  do  not  exist  in  time  of  peace. 
Therefore  a  set  of  Kegnlations  has  grown  up,  and  come  to  b<!  settled 
so  that  they  aie  no  longer  open  to  dispute,  on  the  subject  of  the  rights 
of  a  nation  which  happens  to  be  at  war,  as  against  neutrals. 

Take  the  familiar  illustration  about  which  there  is  no  question:  Tlie 
breach  of  blockades.  A  nation  blockades  the  i)ort  of  its  enemy.  The 
citizens  of  another  country  are  engaged  in  a  legitimate  trade  with  that 
port.  To  break  up  that  trade  may  ruin  the  parties  engaged  in  it, — 
I)arties  whose  all  may  be  embarked  in  it. 

What  is  the  propriety  of  ruining  that  neutral  in  an  innocent  business 
the  war  finds  him  engaged  in?  It  is  exactly  this  idea,  and  it  has  been 
so  stated  by  the  writers  on  the  subject — it  has  been  jdaced  on  that  very 
ground — that  the  right  of  the  individual,  although  the  thing  that  he  is 
doing  is  ])roper  enough  in  itself,  must  give  way  when  it  comes  into  col- 
lision with  the  interest  of  the  nation  which  is  carrying  on  war  of  which 
the  blockade  is  one  of  the  means.  Perhaps  before  we  adjourn.  Sir,  I 
may  refer  on  that,  and  the  analogous  Kegnlations,  to  the  reasons  that 
are  given  by  writers  of  authority,  for  such  law  as  that.  jMr.  Manning 
(on  ])age  102  of  the  American  Argument  and  252  of  his  book),  states 
this  principle: 

The  {greatest  liberty  wliicli  law  should  allow  in  civil  government,  is  the  power  of 
(loiiij;  ov(Mytliin<?  that  docs  not  iujiiro  any  other  person,  and  the  greatest  lihcrty 
wlii(^h  jiLstieo  among  nations  demands,  is  that  every  state  may  do  anytiiing  that  does 
not  injure  another  state  with  which  it  is  at  amity.  The  freedom  nf  ('ommeree  and 
the  riglits  of  war,  both  undoubted  as  long  as  no  injnstice  results  from  tliem,  bccoino 
•inestionable  as  soon  as  their  exercise  is  grievously  injurious  to  any  indc^peiidcnt 
state,  but  the  great  ditVerence  of  the  interest  conrerned  makes  the  trivial  nature  of 
tlio  restriction  that  ran  justly  be  placed  upon  neutrals  ai)poar  ineonsiderabh<,  when 
balanced  against  the  niiignitude  of  the  national  enterjirises  whi(^ii  unrestricted 
neutral  trade  might  comjjromise.  That  some  iniorforence  is  justiliablc  will  bo 
obvious  on  tl"^  cousiileration  that  if  a  neutral  had  the  power  of  unnistricted  com- 
merce, he  might  carry  to  a  ])ort  blockaded  and  on  the  ))oint  of  surrenclering,  jjrovi- 
Bions  which  should  Miable  it  to  hold  out  and  so  change  the  whole  issue  of  a  war; 
and  thus  the  vital  interests  of  a  nation  might  be  sacriticed  to  augment  the  ricLeii  of 
a  single  iudividuaL 
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(iiotins,  referring  to  the  same  right  to  trarling  in  iirticles  not  usually 
contrabiiiul,  says: 

For,  if  I  riiniiot  (lefoiul  myself  withnnt  seizing  articles  of  this  nature  whicli  are 
being  si-nt  to  my  enemy,  neerssity  gives  me  the  riylit  to  seize  them,  i\»  we  liave 
Already  ex])laineil  elsewherts  iiiiiier  the  oliligation  of  restoring  thorn  nnlesH  there  be 
some  other  reason  supervening  to  ])revent  me. 

That  is  while  engaged  in  a  trade  which  is  proper  enough  in  itself 
except  that  it  supplies  an  enemy. 

Mr.  Whoaton,  commenting  npon  this  opinion  of  Orotins,  points  out  that  it  is 
placed  liy  that  author  entiiely  npon  the  ground  of  the  right  of  selt'-defeiiHc,  under 
the  neceHsities  of  a  particular  case;  tliat  Grotius  does  not  claim  that  the  transpor- 
tation of  Hueh  projierty  is  ille';alin  itself,  or  o.xitoso8  the  vessel  carrying  it  to  eaptme; 
hiit  that  necessity  novertheless  Jiistities  in  the  case  in  which  it  actually  arises,  the 
sei/.ure  of  the  vessel  as  a  measure  of  self-defonse.  And  ho  shows  by  further  refer- 
ence that  it  was  the  opinion  of  Grotius  that  a  necessity  of  that  sort  exempts  a  case 
from  all  general  rules. 

Mr.  Manning,  the  author  I  cited  before,  at  page  203  of  his  book,  thus 
defines  the  rights  of  belligerents  as  against  neutral  commerce. 

It  consists  merely  in  preventing  vessels  from  interfering  with  tlu;  riglits  of  bel- 
ligerents, and  seeking  their  own  emolument  at  the  direct  expense  of  one  party  in 
the  contest. 

And  A/uni  (I  am  reading  from  the  same  page,  p.  103  of  the  Ameri- 
can Argument,  where  the  reference  to  the  page  is  given),  says: 

The  truth  of  this  theory  (right  of  neutral  trade)  does  not,  however,  deprive  bel- 
ligerents of  the  right  of  stopping  the  oonimerce  of  neutrals  with  the  enemy  when 
they  deem  it  nt^'cssary  for  their  own  defense. 

All  those  cases — the  right  to  prohibit  a  vessel  entering  a  port — the 
riglit  to  i)roliibit  a  vessel  carrying  what  is  called  contraband  of  war — 
although  tiuit  may  be  the  subject  of  a  pre  existing,  regular,  established, 
and  |)roper  trade — the  right  to  prohibit  vessels  from  carrying  i)assen- 
gers  if  they  are  connected  with  the  forces  of  belligerent,  or  carrying 
desi>atciies — all  that  interference  on  the  sea,  in  cases  of  war  rights, 
with  the  jdain  and  obvious  rights  of  individuals,  is  reposed  upon  the 
idea  that  the  riglit  of  the  individual  must  give  way,  although  what  he 
is  doing  is  not  otherwise  objectionable,  when  the  consequence  of  it  is 
to  work  an  injury  to  the  important  interest  of  a  maritime  nation,  that 
is,  a  nation  able  to  protect  itself  upon  the  sea.  These  rights  stand 
u])on  nothing  else,  and  as  I  have  said,  whih^  tliese  illustrations  apply 
to  the  time  of  war,  (and  I  shall  cite  others  that  api)ly  to  tiie  time  of 
peace)  it  is  only  the  difi'erence  in  the  necessity  which  the  war  cicates, 
because  the  neutrals  not  parties  to  the  war  are  in  no  way  concerned 
witli  its  relations. 

I'erhaps,  8ir,  you  will  permit  me  to  cite  the  other  illustrations  to- 
morrow morning. 

The  PiiKsiDKiNT.— If  you  please. 

[The  tribunal  adjourned  accordingly  till  Wednesday  the  5th  July, 
atll.30.J 


FIFTIETH    DAY,  JULY   5^",  1893. 


Mr.  Phelps. — I  was  (lisciiasing  yesterday,  Sir,  as  yon  will  remember, 
the  {general  question  of  tlie  extent  of  the  free(h»ni  of  the  sea.  I  was 
endeavouriiifj  to  point  out  that,  in  the  progress  of  this  subject  from  the 
days  wiien  mure  chtuHitm  was  the  hiw  of  nations,  to  the  time  when  tlie 
oi)posite  (h)etiine  prevails,  restrictions  had  been  made  and  preserved 
and  universally  recognized  on  tliat  freedom  whi(th  constitute  its  present 
limits;  that  it  has  limits,  that  it  nuist  have  limits,  will  be  uiiiveisally 
c»)needed;  the  <iuestion  is  what  are  they  and  whence  are  they  derived  ? 
I  had  stated  this  pro[)ositiou,  not  as  necessary  to  this  case,  because, 
as  I  shall  pro<;eed  to  show  in  the  application  of  the  law  to  the  facts  of 
this  ease,  it  is  not  necessary  to  go  to  any  such  length,  I  had  stated  it, 
because  it  api)ears  to  me  to  be  the  foundation  of  the  true  rule  on  the 
subject.  That  is,  that  the  exact  converse  of  the  rule  that  obtains  in 
municipal  law  is  applicable  in  internaticmal  concerns  to  (juestions 
between  individuals  and  nations, — not  between  the  individuals  <»f  one 
nation  and  the  individuals  of  another,  but  between  individuals  and 
nations. 

It  is  a  familiar  rule,  that  if  a  man  is  in  the  exercise  of  a  legal  right, 
no  matter  what  he  is  doing,  the  consequences  of  his  conduct  to  any 
other  persons  constitute  no  legal  objection  to  the  exercise  of  his  right. 
The  consequence  may  be  destructive  to  others,  but  they  have  no  legal 
right  to  comiilain,  whatever  moral  grounds  they  may  have  for  remon- 
strance. I  claim  the  law  to  be  the  other  way  when  the  (juestion  arises 
between  the  individual  pursuing  on  the  high  seas  some  object  of  his  own, 
for  gain,  when  the  consequence  becomes  gravely  injurious,  not  to  say 
destructive,  to  some  important  national  interest  of  a  nation  bordering 
upon  the  sea.  That  is  the  proposition.  I  have  endeavoured  to  illus- 
trate it  as  lying  at  the  bottom  of  all  these  well-ascertained  rules  that 
apply  in  i)eace  and  in  war, — one  set  that  apply  to  the  rights  of  belliger- 
ents, which  do  not,  of  course,  arise  in  time  of  peace;  another  set  which 
ai)ply  to  cases  that  occur  in  times  of  peace;  and  topctintonthow  many 
forms  it  seems  to  take  in  the  reservation  of  territorial  seas,  in  the  opera- 
tion of  general  statutes  that  a])ply  all  along  the  coast,  in  the  operation 
of  special  statutes  that  apply  to  special  cases,  coming  down  to  those 
occasions  of  the  exercise  of  actual  force  which  becomes  necessary  on 
the  spur  of  the  moment,  and  are  not  preceded  by  any  i)revions  exigency. 

I  have  alluded  to  most  of  the  belligerent  rights  that  I  care  to  refer  to. 
But  there  is  one  which  has  been  made  the  subject  of  so  nuich  observation 
on  the  other  side,  that  while  it  has  nothing  to  do  with  this  ease,  except 
as  an  illustration  of  the  argument,  I  want  to  refer  to  it  very  brietiy, 
and  that  is,  the  right  of  search. 

In  this  case  we  have  nothing  whatever  to  do  with  the  right  to  search. 
If  it  was  exercised  in  the  case  of  these  cruisers,  it  was  exercised  years 
ago,  and  that  is  a  subject  that  may  remain  to  be  discussed  between  tlie 

That  is  one  of  the  bclligeient 


two  nations,  but  is  not  referred  here. 
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rifilita,  and  it  is  said,  and  said  npon  excellent  aiitlioiity  frequently,  that 
till'  ri;;lit  <»r  seurcli  is  conliiiod  to  a  time  of  war.  It  is  rciii;!!  i<cd  i»y 
Mr.  .Iiisticc  Story  in  one  of  the  eases  tliat  have  been  n'feired  to;  it  is 
reiiiarix*  (1  by  otlier  writers  and  jn(l;,^es  whieh  have  been  cilcd  in  the 
eourse  of  tills  discussion  tliat  the  rijrlit  of  search  is  a  war  ri;;iit. 

Tlie  I'KKSiDioNT. — Kxcopt  where  it  ia  conceded  by  special  conv(  n 
tion. 

Mr.  i'niM.i'S. — Yes,  where  it  is  oxercnsed  as  a  ri;; lit  independent  of 
Treaty.  VVIiy  is  it  a  war  rijjlit?  Is  the  ri;;ht  of  selfdefcnce  ayaiiist 
iieiitiiils  aii\  ;;icate'  in  time  of  war  than  in  time  of  peace?  Nobody 
couhi  claim  that.  It  is  a  war  ri^^lit  because  the  necessity  for  it  piiii- 
eipally  aiises  in  time  of  war,  because  the  <'ases  are  viM-y  rare  indeed 
wlieii  in  time  of  jx'ace  it  can  bo  rcHarded  as  necessary  or  reasonalde  to 
overiiaul  tiic  vessel  of  a  friendly  nation  and  ^•.^ltject  it  to  a  seavch. 

Iliit  suppose  it  became  necessary,  is  there  aiiv  principle  njioii  whicli  it 
can  be  denied  in  timeof  ])eaee  if  you  establish  the  mcessity?  In  jioiiit 
of  fact  it  has  been  allirmed  and  has  been  eon<'e<led  by  very  liijili  authority 
in  timeof  ]tea<'e  but  under  aii<»ther  name.  In  a  remarkaiiie  instance  that 
is  referred  to  in  the  United  States  Arjiiinu'iit,  where  thediscnssion  arose 
between  Lord  Aberdeen,  who  was  then  Minister  of  Foreiun  Affairs,  and 
]\lr.  Webster,  who  was  the  Secretary  of  Slate  of  the  United  States— a 
certain  rijjht  of  visitation  was  asserted  by  (Ireat  Hritain  in  timeof  peace, 
enonuii  to  answer  tlie  necessity  of  the  case,  and  it  was  objected  to  i)y  the 
Uiiitc<l  States.  "Why",  says  Lord  Abei'deen,  '*tliis  is  not  the  linlit  of 
search.  Weart^  not  elainiin;^'  the  ri;;lit  of  search.  Weareclaiminj;  the 
rijilit  of  visitation."  If  he  wasdetiningthe  term  accordinj?  to  its  techni- 
cal ineaniiiji',  as  lecoj^iiized  by  Courts  of  .Justice  in  maritime  cases,  he 
was  rijxht.  The  ri<;ht  of  search  ffoes  further.  He  pointed  out  that  it 
was  only  the  li^ht  which  was  made  necessary  in  time  of  i)eace,  and  did 
not  amount  to  the  ri^lit  of  search.  Mr.  Webster,  on  the  other  hand  was 
obli<i-ed  to  concede — he  was  the  last  man  that  could  siu-cessfiilly  ari^iie 
the  wronj;  side  of  aipiestion,  and  one  of  the  last  men  that  had  any  dis- 
])()sitioii  to  do  it — he  was  compelh'd  to  conceilo  to  L(»rd  Al)erdecn  that 
to  that  extent  the  rijjht  existed,  but  he  says  it  is  after  all  tlie  ri.i^^ht  of 
search:  and  in  that  he  also  was  right.  You  are  only  niodii'yin;;',  redu- 
ciiif^-.the  extent  of  the  exercise  of  this  right,  because  tlie  extent  ol  it  is  so 
nnicli  li'ss  in  time  of  i)eace  than  in  time  of  war.  I  read  from  page  1(!2 
of  our  Argument  where  the  extracts  are;  the  whole  of  it  is  here.  This 
is  taken  from  Mr.  Webster's  works.  T\Iy  friends,  I  believe,  have  leferred 
to  tli(>  same  correspondence  from  the  British  Oi!icial  sources.  Lord 
Aberdeen  says: 

That  it— 
(that  is  the  British  Government) 

still  iiiMinfaiiia,  and  would  cxorcisp  wlien  nocpssnry  its  own  riLrlit  to  nsrertain  the 
grmiiiuMit'ss  of  any  llaji  which  a  sus|)ect<'d  vessel  iiii^iit  boar:  that  if  in  the  exercise 
oi'  this  rifilit,  eitlii  T  from  iiivolimtary  crior  or  in  s]iit«  of  every  jirecaiition,  loss  or 
injury  should  lie  Riistaincd,  a  ])roiii|it  reparation  would  l)e  afforded,  lint  that  it  should 
entertain  for  a  single  instant  the  notion  of  abandoning  the  right  itself  would  he 
quite  impossible. 

That  is  the  position  of  Great  Britain  in  regard  to  the  right  of  visita- 
tion in  time  of  peace — enough,  at  least,  to  ascertain  the  true  nationality 
of  the  vessel. 

M)'.  \Vel)st<'r  denies  that  right  in  that  casen])on  the  grtmnd  that  it  is 
not  necessary,  but  what  does  he  say  about  the  general  ruleU 
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That  thpro  is  no  rinht  to  visit  in  time  of  ponoo  except  in  the  exet^ition  of  rcvonne 
luwB  or  ollior  niuiiii'i|itil  r<<^iilatii>iiH,  in  wliicli  ciihch  tlin  ri<{lit  in  UHiially  cxeri'lNtMl 
utiar  tlie  coiiMt  or  williin  tli*''  iiiiiiiiio  lrii;;iic,  or  wlHtrit  tlio  vcnhi'I  \h  Justly  HiiH|itM'tfil 
of  violating  tlie  law  of  nutioim  by  piraticul  aj^^^rcMsion ;  but  wiit.'revor  cxirclMfil,  it 
is  a  riglit  of  Hearcli. 

And  that  is  where  the  question  was  left.  That  is  the  kernel  of  that 
whole  discussion,  extracted  from  despatc'hea  that  are  voluniiiious  and 
will  be  interesting  to  be  read  by  anybody  who  desires  to  pursue  tliis 
subject  furtlier  than  it  is  at  all  ne<'esKary  for  me  to  pursue  it.  Lord 
Abenleen  says:  We  do  not  claim  the  riffht  of  search  in  time  of  peace, 
but  we  do  claim  the  ii;,dit  of  visitation  and  K<>'"K  f>"  board  and  searcli- 
iug  for  the  n«'cessaiy  huts.  In  other  words,  we  only  claim  in  time  of 
l)eace  the  ri};ht  of  froing  as  far  as  is  necessary.  Mr.  Webster  replies: 
While  you  have  not  tliat  rij^ht  in  this  case,  1  a«lmitthat  m  time  of  pciicc, 
you  may  visit  when  it  is  necessary,  when  there  is  a  revenue  law  or  any 
ay;;ression  of  rt'jjulations;  that  is  generally  exercised  near  the  shore; 
but  it  is  a  right  of  sca"ch  wherever  it  is  exercised. 

lie  was  far  too  (!lear  in  his  legal  principles  not  to  see  that  the  moment 
you  set  foot  upon  the  vessel  of  the  other  nation  in  the  exercise  of  a 
claim  of  right  that  was  a  right  of  search,  and  that  the  definition  of  the 
term  was  not  to  be  limited  by  the  enquiry  whether  you  search  the  deck, 
or  the  cabin,  or  the  hold;  that  to  board  it  at  all  for  the  purpose  of 
ascertaining  facts  was  a  right  of  search — a  limited  right,  of  ct)urse,  but 
limited  by  the  necessily  of  the  case. 

The  case  of  the  Trent  has  been  alluded  to  in  this  connexi(m,  and  I 
pass  rai)i(lly ovei'  these  illustrations.  There  was  a  discussion  between 
(ireat  Britain  and  the  United  States  arising  «nit  of  the  taking  by  a 
naval  vessel  of  the  United  States  of  the  amltassadors  of  the  Confed- 
erate States  who  were  on  their  way  to  a  European  country  out  of  a 
liritish  vessel.  That  vessel  was  overhauled,  and  they  were  taken  out. 
Great  Britain  <lemanded  that  they  should  be  released;  and  a  discussion 
took  place.  How  did  that  come  out?  I  have  no  time  to  wade  through 
it;  it  is  not  useful.  The  precedent  arises  from  what  was  conceded,  not 
from  what  was  claimed  on  one  side  or  the  other.  Mr.  Seward  gave  up 
those  men,  ujkju  the  ground  that  if  the  United  States  had  a  right  to 
intercept  them  at  all,  it  must,  according  to  the  established  usage  of 
nations,  have  cai)tnied  the  vessel.  That  if  the  vessel  was  engaged  in 
such  conveyance  of  contraband  of  war  as  the  United  States  had  a  right 
to  object  to,  the  lule  on  that  subject  had  become  settled  and  estab- 
lished in  international  law,  and  the  only  way  was  to  ca])ture  the  ves- 
sel. Of  course,  if  the  occasion  was  not  one  that  the  United  States  had 
a  riglit  to  object  to,  then  she  could  not  interfere  at  all,  and  on  that 
ground  you  will  tind,  if  you  pursue  that  somewhat  interesting  corre- 
spondence, the  men  were  given  up.  But  a  i)oint  that  was  nuul  and  dis- 
cussed then  remains  unsettled.  It  was  asserted  on  the  one  side  and 
denied  on  the  other,  and  there  was  uo  concession,  and  there  was  no 
settlement,  and  that  was  whether  ambassadors  come  within  the  rule 
that  excludes  a  neutral  vessel  from  conveying  the  military  and  naval 
oflBcers  of  one  belligerent.  It  is  quite  well  settled  that  a  vessel  exposes 
itself  to  capture  if  it  is  made  the  means  of  transporting  military  or 
naval  officers  for  any  State.  Now  it  was  said  on  the  part  of  the  United 
States,  this  is  equally  within  the  si)irit  of  the  rule.  Those  and)assa- 
dors,  though  not  ollicers,  either  military  or  naval,  were  on  their  way 
across  the  sea  to  negotiate  an  alliance  or  a  recognition  of  the  \var. 
Their  business  was  directly  in  aid  of  the  rebellion,  and,  if  it  succeeded, 
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nn'fjht  turn  tlio  sciilo  nnd  mako  the  robollion  supcood.  Tliat  wns  Mr. 
SewanrH  arjjiiinciit.  It  was  Maid  on  t\w  otluM'  liaiul,  that  the  iiUc  liaa 
never  betMi  exteiuU'tl  to  civilians;  that  it  st(»|)S  at  military  and  naval 
odicers,  and  if  you  ^'o  away  fVoni  tliat,  you  avl  into  snrii  secondary  aiul 
indirect  consequences  that  there  is  no  possil)le  limit  to  tlie  cases  that 
can  be  cited  where  a  vessel  is  carryin},'  passenj,feis  that  are  really  in  aid 
(if  the  war.  Uut  the  controversy  ca»ne  to  an  end  when  Mr.  Seward  eon- 
ceded  that  if  he  was  rij^ht  in  (ilassinj;  ambassadors  with  military  and 
naval  ollieei-s  and  briii;;in^  them  within  the  operation  of  established 
rules,  then  he  should  have  seized  the  vessel.  Therel'ore,  in  no  event, 
could  he  board  the  vessel  and  take  certain  persons  out  of  it. 

The  Pkhsidknt. — It  must  be  Jud<;ed  and  j>(t  to  a  Prize  Court. 

INIr.  I'lllOM'S. — Yes:  if  he  seizes  the  vessel  and  biinji's  it  in.  then  the 
parties  have  a  ri{;ht  to  be  heard  and  they  are  to  be  heard  upon  the 
truth  of  the  asserti(jn.  They  nuiy  show  if  they  |»lease,  that  the  men 
were  not  and)assadors,  but  ordinary  passj'ijpfcrs,  or  whatever  the  fact 
was,  but  if  you  board  the  vessel  and  take  the  men  out  there  is  no  judi- 
cial proceediniLi.  And  that  is  the  point  on  which  the  Su]>reme  Court  of 
the  United  States  divided  in  the  ease  of  Rose  v.  Jlimclif,  where  a  capture 
was  nnide  by  a  Kreiudi  cruiser  of  a  vessel  she  was  entitled  to  capture, 
but  it  was  not  carried  into  i)ort.  The  nnijority  of  the  Court  thoufjht 
the  cajjture  could  not  be  sustained,  but  .lustice  -Fohnson  tlion;^lit  other- 
wise. The  case  (»f  the  United  States  as  presented  by  Mr.  Sew  ard  cnmes 
still  further  within  the  principles  of  the  objection  to  the  capture  i  the 
case  of  h'oNi-  v.  ilimcUj.    That  is  all  there  was  in  the  "Trent"  ci    *». 

We  have  stated  many  other  instances  in  the  aif-iiment:  I  ne..l  not 
}fo  over  them:  I  am  sure  the  Tribunal  have  read  what  we  have  under- 
taken to  say  on  that  subject;  aiul  if  they  have,  they  do  not  reipiire  it 
to  be  rei)eated.  Take  the  ease  of  St.  Helena,  wliere  (Ireat  liritain  pro- 
hibited vessels  from  condns"  within  12  leaj;ues;  (piite  outside  the  terri- 
torial waters — virtually  excliuled  them  fr<un  coniiu};'  there  at  all.  Sup- 
l)ose  a  neutral  vessel,  not  a  French  or  a  British  vessel,  but  an  American 
vessel,  engaged  in  tlie  transportation  of  passengers  on  the  high  seas, 
no  war  then  existing,  because  the  war  was  over  with  the  iiiial  surrender 
of  Napoleon.  What  is  to  hinder  a  vessel  on  the  high  seas,  away  from 
territorial  waters,  from  carrying  a  passenger  lor  hiief  It  is  a  i)er- 
fectly  legitimate  and  lawful  busines.s.  Why  was  it  prohibited?  Now 
into  the  necessity  of  that  prohibition,  or  the  propriety  of  it  upon  the 
facts,  I  do  not  enter.  That  is  a  (piestion  that  it  is  unnecessary  to 
revive  at  this  date.  Whether  the  Emperor  should  have  been  impris- 
oned, or  whether  he  should  have  been  retained  theie,  or  whether  any 
of  these  measures  were  necessary  and  projjcr  on  the  facts  of  the  case, 
are  questions  of  fact;  but  supposing  that  we  concede  the  premises 
which  the  Biitish  Ciovernment  asserted — sui)i)ose  it  was  true  that  the 
necessity  of  their  self  defence  required  this  measure,  then  what  is  to  be 
said  of  it  as  matter  of  law?  Can  anybody  challenge  it?  1  could  go 
on  relerring  to  cases  of  that  sort,  aiul  rel'erring  to  supjjosed  cases;  an 
eminent  writer  has  well  remarked,  in  a  passage  cited  here,  that  where 
cases  may  be  sui)poscd,  there  cases  may  exist;  that  which  may  be  fairly 
and  reasonably  supposed  may  come  to  pass.  I  respectfully  invite  any 
lawyer,  any  jmblicist,  who  desires  to  occupy  his  mind  with  the  consid- 
eiatitui  of  this  question,  to  set  liis  imagimitiou  at  work,  and  see  if  he 
can  state  any  case,  in  which  the  pursuit,  for  prolit  or  gain  by  an  indi- 
vidual, of  some  purpose  or  business,  upou  the  high  sea,  comes  in  con- 
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tncf  to  a  pfiiivi'ly  injurious  oxtoiit  \?ith  an  iinportivnt  luitioiiiil  iiitonst, 
in  which  tliat  nation  has  not  tlu^  riyiit  to  protcc^t  itscit;  wh«'tlu>ir  there 
is  any  ease  in  which  tin'  rifjlit  of  tlio  iiulividniil,  wliicili  would  otlierwisc 
be  inollensive  and  i  iiol)ieftional)Ie,  must  not  yive  way;  wlietlier  it  is 
in  time  of  peace  or  in  time  of  war;  wlu'ther  it  applies  to  one  natioinil 
interest  or  another;  wliether  it  is  an  industry,  a  .  ommcrce  or  a  ti-ade; 
wiierever  it  is  any  interest  that  ean  be  difjuilied  wiJh  the  nanui  of  a 
national  interest  important  tu  be  maintained,  and  wliicli  's  injuriously 
assailed. 

What  was  the  history  of  all  the  warfare  between  Hiifjland  and  the 
continental  countries  whi(!h  tlfjures  so  prominently  in  the  diplomatic 
and  general  history  of  the  world  of  those  days,  the  early  years  wf 
this  century?  When  tliis  was  in(!identany  alhnled  to,  the  I'resident 
remarked  that  it  did  not  be;;in  on  the  side  of  Frantic  or  Napoleon;  it 
bepfan  witii  Prussia.  It  Wiks  Prussia,  in  the  tirst  jdace,  in  the  year  18(M», 
that  put  forth  a  decree  (dosiufj  ports  of  that  country  on  the  Xorth  Sea 
and  the  rivers  to  10n;,'lish  shippin}»,  a  nation  with  which  they  were  at 
peace.  I  do  not  discMiss  the  neiiessity  or  the  propriety  of  that  at  all; 
I  should  be  inclined  to  conclude  at  this  day  that  there  was  no  Justitica- 
tion  for  it.  Hy  way  of  retaliation,  the  British  (Joverinneiit  jjave  notice 
that  they  establishe*!  a  sort  of  i)aper  blockade  from  the  lOlbe  to  lirest, 
where  they  had  no  force,  with  certain  restrit^tions  that  I  need  not  no 
into.  That  wa"  their  response.  Then  Napoleon  came  out  witii  his 
lierlin  Decree,  and  declared  the  British  Islands  to  be  under  blockade 
an«l  commerce  with  them  as  well. 

Mr.  .Tusti<!e  Harlan. — Where  do  you  refer  to  for  that? 

Mr.  1'iii;lps. — I  was  referrinfj  to  Woolsey's  Internation.al  Law  for 
til.  convenien(!e  of  the  dates,  at  i)iiji'e  352.  There  is  a  very  clear  state- 
ment of  the  history.  Then  in  1807  came  the  Orders  in  Council  from 
Great  Britain  det^larinjj  that  no  vessel  should  be  i)ermitted  to  sail  from 
one  poit  to  another  (1  am  now  (juoting  from  the  Order)  both  of  whi(!h 
ports  should  belong  to,  or  be  in  the  jmssession  of  France  or  her  Allies 
or  be  so  far  under  their  control  that  British  vessels  might  not  trade. 
A  second  Order  in  Council  declared  that  all  the  ports  of  France,  her 
Allies  and  ('oloiiies,  and  also  States  at  peace  with  Great  Britain,  and 
yet  excluding  her  flag,  should  be  under  tl'.^^  same  restriction  as  to  peace 
and  commerce  as  if  blockaded  by  British  forces.  It  was  an  assertion 
by  those  nations  of  the  right  to  extend  the  principle  of  blockade  far 
beyond  any  limit  it  had  ever  reached  before.  Instead  of  conlining  it, 
as  established  rules  contine  it,  to  those  jmrts  which  are  blockade(l  by 
the  presence  of  an  et!e(!tual  force,  they  assumed  the  right  to  dec^lare  a 
bl(  ckadc  on  paper  as  against  neutrals.  What  was  done  against  their 
adversaries,  has  nothing  to  do  with  these  questions;  they  are  simply  acts 
of  war.  As  against  neutrals,  they  excluded  from  ports  not  blockaded 
bonest,  legitimate  commerce.  Here,  again,  I  sliall  not  occupy  myself 
at  all  with  the  discussion  of  the  necessity  of  those  things  on  the  part 
of  any  of  those  countries, — on  the  part  of  Prussia,  in  the  lirst  place, 
on  the  part  of  Bnyland  in  the  second  i)lace.  on  the  part  of  France  in 
the  third  place,  and,  finally,  of  the  United  States  who  were  <irawn  into 
it  by  the  end)argo  they  establislied,  and  the  bitterness  that  came  from 
that  was  only  quenched  in  the  War  of  1812.  The  principle  was,  and 
that  great  lawyer,  Lord  Stowell,  aflfirms  it  in  the  clearest  manner,  that 
all  those  things,  extreme  as  they  were,  were  within  the  riglit  of  the 
nation,  if  the  necessity  of  the  case  required  it.  We  have  cited  some  of 
these  cases.  It  is  always  agreeable  to  refer  to  the  language  of  so  great 
a  lawyer  as  Lord  Stowell  on  any  subject,  and,  granting  him  his 
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premises  of  fact,  tlie  law  that  he  laid  down  is  not  to  be  donbted  and 
never  has  been  doubled.  There  is  not  a  case  to  \w  ibnnd  that  I  know 
of,  there  is  not  a  writer  to  be  found,  with  whose  writin.i's  1  am  familiar, 
that  ever  undertook  to  say  that  Lord  Stowell  was  wrong.  Many  have 
been  found  to  say  that  the  facts  did  not  give  rise  to  the  necessity  that 
was  claimed;  many  have  been  found  t'  criticise  the  action  of  these 
nations,  but  upon  what  ground?  Tliat  they  were  wrong  in  their  law? 
No;  that  they  were  wrong  in  their  fticts.  Tliis  judgment  of  Lord 
Stowell,  was  on  tlie  condemnation  of  a  vessel;  it  was  not  an  abstract 
or  obiter  opinion;  it  was  when  a  vessel  of  a  neiitial  Power  was  cap- 
tured on  the  high  seas  by  British  cruisers  for  attempting  to  carry  on 
a  legitimate  and  proper  commerce  with  p^^its,  wliere  there  was  no 
blockading  force,  in  violation  of  the  pai)er  Idockade,  that  tiie  question 
came  ui)for  Lord  Stowell's  decision.  He  says  in  the  case  of  the  "Suc- 
cess" in  the  1st  Dodsons'  Keport  at  page  13.}: 

Tlio  l)l()(^kii(l('  thus  imposed  is  certainly  of  a  new  and  extended  kind,  bnt  has 
arisen  necessiirily  out  of  the  extraordinary  de  rees  issnt'd  by  the  ruler  of  France 
aj^aiiist  tlie  coiiinierce  of  '  .t  country,  and  subsists,  therefore,  in  the  appreheuaion 
of  the  court  at  least,  in  perfect  justice. 

He  did  not  say  it  was  an  act  of  war;  it  could  not  be  an  act  of  war; 
it  was  the  seizing  of  a  vessel  of  a  nation  with  whom  they  were  not  at 
war — a  neutral  vessel. 

In  the  case  of  "The  Fox",  in  the  1st  Edwards'  Reports,  page  314, he 
says : 

When  the  state,  in  consequenre  of  gross  outrages  upon  the  laws  of  nations  com- 
mitted by  its  ad\ersary,  was  compelled  by  a  iieeossity  which  il  lainentw,  to  resort  to 
measures  which  it  otherwise  condemns,  it  pledged  itself  to  the  revocation  of  those 
measures  as  soon  a«  the  necessity  ceases? 

stating  in  the  clearest  manner  the  principle  upon  which  they  rest. 

In  the  case  of  "The  Snipe",  which  is  also  in  Edward's  Iteports,  he 
says,  referring  to  these  measures: 

In  that  character  they  have  been  Jnstlj'^,  in  my  apprehension,  deemed  reconcilable 
with  those  rules  of  natural  justice  by  which  the  international  communication  of 
independent  states  is  usually  governed. 

That  Judge  had  not  made  the  discovery,  for  which  we  are  indebted 
to  my  learned  friend,  that  justice  did  not  make  internatiimal  law  in 
new  cases  between  nations,  but  that  you  nnist  tind  tlie  previous  sanc- 
tion of  the  established  usage  of  the  world  before  you  can  execute  the 
justice  that  lies  plainlj^  in  your  way.  He  iiroceeds  upon  the  ground 
that  in  that  absolutely  new  case,  when  the  idea  of  blo(;kade  rights  as 
against  neutrals  was  carried  far  beyond  any  assertion  that  ever  had 
been  made  before,  if  the  necessity  was  such  that  the  rules  of  natural 
justice  made  it  right  and  made  it  ajiplicable,  then,  it  was  within  the 
principles  of  that  international  law,  on  which  alone  there  could  be  a 
judgment  of  condemnation  against  neutral  vessels  not  engaged  in  car- 
rying t'oiitraband  of  war,  but  simply  engaged  in  legitimate  commerce 
with  ports  that  were  not  blockaded. 

Now,  sujijiose  a  set  of  cases  to  which  the  attention  of  my  learned 
friends  has  been  invited;  and  the  failure  of  the  attein])t  oi  lawyers  of 
the  flrst  rank  from  wdiom  everything  is  to  be  expected  that  their  side 
of  the  questio  :  admits  of,  to  give  an  intelligent  answer  to  these  enquiries 
is  a  stronger  argument  in  favour  of  the  propositions  we  advanced  than 
we  can  make.  If  they  could  be  answered,  surely  no  men  in  the  world 
are  better  qualified  to  do  it  than  my  three  learned  friends  who  have 
addressed  the  Court. 
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I  am  sure  tlio  Tribunal  could  not  have  failed  to  observe,  as  we  passed 
alonj;  fliroujili  some  of  these  historic  instances,  the  various  supposed 
cases  tnat  were  made.  We  will  go  back  to  Mr.  IJlaine's  illustration  put 
forth  in  the  correspondence.  Uere  are  the  Newfoundland  Fisheries 
belonjiing  to  Great  IJritaiii  or  its  i)roviuce,  the  source  of  a  valuable 
industry,  a  great  means  of  subsistence  to  its  people,  carried  on  tor  a 
very  lon<;-  time,  and  protected  by  the  laws  of  that  i)rovince.  That  they 
have  any  proj)erty  in  the  lish,  which  does  not  attach  to  the  short',  out- 
side of  the  .'i  mile  line,  they  do  not  claim.  None  of  the  conditions  ujjon 
which  we  have  claimed  the  property  in  the  seals  attiuh  to  them. 

Now  supi)ose  vessels  go  there,  keepinj^'  outside  the  territorial  waters, 
and  ])roceed  to  destroy  those  tish  by  dynamite  or  othei'  exphisive  pro- 
cesses by  M'hich  they  can  be  brought  to  the  surfatte  and  availed  of 
wholesale,  and  out  of  which  a  i)rotit  can  be  made,  the  necessary  result 
ol"  which  is  the  destruction  of  the  fishery,  and  extermination  of  the  lish. 
We  ]»ut  the  question:  Is  Great  Kritiii  remediless?  Have  they  to 
submit  to  that  destruction  at  the  inst;:ace  of  a  iew  lishcrmen  from  Cape 
Cod  who  can  make  a  profit  for  a  yer.  r  or  two  in  that  way  before  the  last 
lish  disai)i)ears?  AVhat  does  my  learned  friend  say  to  that '  He  says 
that  would  be  malicious.  He  apparentlj'  feels  that  he  touches  bottom 
there.  There  is  an  element  of  malice.  Well,  let  us  see;  I  do  not  sup- 
pose the  case  where  an  expedition  is  fitted  out  to  go  there  for  the  mere 
])ur])ose  of  destroying  the  fishery.  I  sup])ose  the  case  where  the 
Nantucket  fishermen  can  make  a  satisfactory  i)rofit  out  of  the  l)usiness 
for  a  year  or  two,  and  that  is  what  they  go  there  for.  If,  then,  malice 
is  the  express  intent  to  work  an  injury  to  a  person  for  the  sake  of 
working  an  injury,  it  does  not  ai)]ily  to  that  case.  These  men  are  there 
to  make  momy,  regardless  of  tlie  destruction  they  are  working. 

Now,  1  agree  with  my  learned  friend  that  it  wouhl  be  malicious  iii 
the  true  dt'linition  of  that  term;  not  malicious  because  it  is  ])ure  malice, 
but  malicious  because  wanton,  reckless  destruction  is  always  malicious, 
and  it  is  not  to  be  redeemed  by  the  fact  that  a  man  can  make  a  prolit 
out  of  doing  it.  if  I  fire  my  gun  out  of  the  window  into  the  street 
without  taking  any  particular  aim  and  destroy  somebody's  lite,  i  am 
not  to  be  heard  To  say,  "i  did  not  mean  to  kill  that  man;  I  had  no 
(piarrel  with  luin.''  ''Why  then  did  you  fire  that  gun  out  of  the  window?" 
'•  IJecause  somi'body  told  me  he  would  give  me  £~)  if  I  would.  That  is 
what  I  did  it  for.  1  had  no  wish  to  injure  anybody.  I  could  mak(^  a 
])ro(it  o'U  of  it."  j)(»es  that  exonerate  me  from  that  malice  which  to  a 
certain  extent  must  always  exist  to  make  a  man  criminally  liable?  It 
may  not  be  murder,  it  may  be  modihed  to  the  degree  of  manslaughter, 
but  that  1  should  be  criminally  responsible  for  the  act  in  some  degree 
of  the  law  of  homicide  is  plain  enough;  it  is  not  in  the  least  modilied 
by  the  gain. 

Now  in  that  case,  my  learned  friends  do  not  undertake  to  say  that 
(Jieat  Ibitain  has  no  right,  that  all  she  could  do  would  be  to  go  and 
invite  the  United  States  to  enter  into  a  treaty  by  which  she  wouhl  keep 
her  people  at  home.  They  may  not  be  subject  to  the  Jurisiliction  of  the 
Cnited  States.  They  may  be  wanderers  of  the  sea.  subject  to  no  pav- 
ti<'ularjurisdi(!tion,  like  some  of  the  bandsof  renegades  that  were  bntkeii 
up  by  President  jMonroe  and  another  President  in  the  cases  we  have 
cited.  It  is  not  piracy.  As  my  learned  friends  well  argue,  it  (htes  not 
come  within  the  detinition  of  ])iracy,  to  destroy  fish  by  dynamite.  Is 
there  then  any  right  of  defence  or  protection,  or  must  the  (iovernment 
sit  down  and  ])ermit  the  fishery  to  be  destroj-ed?  Ajiply  that  to  the 
business  of  quarantine.    Quarantine  laws  are  in  force  within  the  terri- 


212 


ORAL   ARGUMENT   OF   HON.  EDWARD   J.  PHELPS. 


toiial  limits,  and  territorial  limits  are  n sn ally  suilicient  for  the  purpose. 
There  is  usually  no  necessity  to  ffo  out  on  tiie  high  sea  to  intercept  a 
vessel  to  enforce  quarantine  regulations.  But  suppose  it  became  neces- 
sary: suppose  a  vessel  coming  from  some  plague-stricken  port,  laden 
with  contagion  wliich  would  ravage  a  whole  continent,  cannot  be  met 
effectually  within  the  three-mile  limit,  and  it  is  necessary  to  iutercept 
her  outside,  is  there  any  right  to  do  it?  Great  Britain  has  asserted 
that  right  by  statutes  that  are  on  her  Statute  Book  yet,  and  which  are 
jueutioned  with  apiu'obation  by  writers  and  Judges.  Suppose  the  case 
of  the  cable  to  which  my  learned  friend's  attention  was  invited.  Sup- 
l)ose  two  nations  established  a  cable  and  there  is  a  party  who,  by 
oyster-dredging  or  some  industry  at  the  bottom  of  the  sea,  tliat  is  well 
enough  in  itself,  if  it  did  not  inteirupt  the  operations  of  the  cable,  is 
interrupting  its  operations  and  is  threatening  its  destruction,  and  the 
man  says,  "  1  am  on  the  high  seas;  I  am  fishing.  Fishing  is  a  right  on 
the  high  seas.  If  it  interrupts  your  cable,  I  cannot  help  that.  You 
must  take  care  of  yourself."  Is  there  any  remedy?  My  learned  friend 
says,  ''^  Yes,  you  have  a  treaty.  We  have  a  treaty  to  prevent  that 
very  thing,  showing  that  my  illustration  is  not  /ery  far  fetched.  We 
anticipate  that  by  a  treaty".  With  whom?  All  the  nations  of  the 
earth?  No,  that  is  practically  impossible;  if  one  nation  is  left  out  of 
the  treaty,  that  one  may  go  and  engage  in  the  very  operations  that 
endanger  this  cable.  There  is  no  obligation  on  the  part  of  any  nation 
to  enter  into  any  treaty  nidess  she  pleases.  Sui)pose  any  country  is 
invited  by  the  United  States  to  join  in  a  convention  for  the  protection 
of  a  cable  between  Newfoundland  and  Ireland,  which  is  a  Government 
work;  the  nation  says,  just  as  some  of  the  countries  replied  to  Mr. 
Bayard's  invitation  to  join  in  a  convention  for  the  preservation  of  the 
seals,  "  There  is  no  objection  to  it,  but  it  does  not  interest  us.  Wo  do 
not  care  to  go  into  it".  The  only  nations  that  responded  (o  Mr.  Bayard 
favorably  were  Russia,  Japan,  and  Great  Britain.  All  the  rest  said  it 
did  not  matter,  and  put  it  aside;  was  a  thing  they  had  no  interest  in. 
Now  suppose  that  nation  refuses  to  enter  into  a  convention,  or  suppose 
what  is  inevitable,  that  it  is  found  impossible  to  extend  it  to  every 
sea-going  nation  on  the  face  of  the  earth,  or  suppose  in  this  case,  as  I 
have  supi)osed  in  the  case  of  the  dynamite,  the  parties  engaged  in  the 
fishing  are  not  under  the  special  control  of  any  nation,  or  aie  a  parcel 
of  renegades  from  various  nations.  The  question  is,  has  the  Govern- 
ment a  right  to  protect  that  valuable  and  important  industry,  or  at 
the  instance  of  this  gang  of  adv^enturers,  Ui'ist  it  submit  to  have  it 
destroyed.  My  learned  friends  have  no  answc  r  to  that,  except  to  say, 
there  is  a  treaty.  It  does  not  meet  the  i)oint.  Tlie  treaty  does  not 
show  that  there  would  be  no  rights  if  there  were  no  treaty. 

Sup])ose  we  have  a  light  house  out  in  the  sea,  more  than  three  miles, 
and  sonu'body  engages  in  fin  industry,  or  pursuit  that  endangers  the 
lighthouse,  or  jierliaps  entirely  or  largely  obscures  the  light,  so  that 
the  vessels  of  the  countiy  that  established  it  are  deprived  of  the  benefit 
of  the  light, — what  is  my  learned  friend's  answer  to  that?  He  says 
the  liglithouse  is  a  part  of  the  territory  of  the  country.  But  on  what 
I)rinciple  is  a  lighthouse  part  of  the  territory  of  the  country  10  miles 
out  at  sea?  Upon  wliat  princiiple  has  a  nation  a  right,  if  they  are  cor- 
rect in  these  tlieories,  to  put  a  light-house  out  there  and  say,  "  It  is 
part  of  our  teriitory?"  Why  none  whatever.  And  even  granting  it 
is  a  part  of  the  territory,  8U])pose  you  say,  "This  structure  we  have 
erected  at  our  own  instance  in  a  part  of  the  sea  which  is  the  highway 
of  nations  and  couimou  to  all  the  world  is  part  of  our  territory" — 
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"Very  well;  we  do  not  interfV'ie  with  yonr  territory;  we  rnrry  oji  a 
legitimate  industry" — "But  you  are  obscuring  tlie  lij^lit  mid  rendering 
the  ligiithouse  in  a  great  measure  valueless."  They  reply;  "  We  cannot 
help  that;  we  are  in  the  exercise  of  our  right."  And  there  18  not  one 
oftliese  cases  that  my  learned  friend  can  answer,  because  each  case,  as 
it  stares  you  in  the  face,  shows  the  impossibility  of  establishing  any 
principle  of  law  that  justilies  a  class  of  outrages  of  that  descrii)tion; 
much  less  can  you  cite  any  case  in  the  history  of  tlie  world  in  which 
anything  of  that  nature  ever  was  submitted  to. 

Now  I  have  discussed,  as  1  said  in  my  oi)ening  observations  this 
Inorning,  this  jiroposition  of  law  on  the  basis  of  tlie  theory  that  the 
objectionable  business  or  industry  was  innocent  in  itself, — was  tishing, 
was  doing  anything  which  in  and  of  itself,  if  you  could  look  at  it  aside 
from  its  conseciuences,  could  not  be  objected  to  upon  moral,  legal,  or 
any  grounds;  and  1  have  tried  to  show,  and  the  more  this  projMisitiou 
is  reflected  upon,  the  clearer  it  becomes  to  any  mind  I  think  that  is 
capable  of  clear  thought,  that  even  there,  where  the  (question  is  between 
the  individual  and  the  nation,  he  must  forego  the  small  gain  that  he 
would  make  by  the  destruction  of  an  important  national  interest. 

But  what  is  this  case?  It  is  a  case  where  the  pursuit,  which  is 
claimed  as  of  right,  exterminates  the  race  of  animals,  as  well  as  destroys 
the  industry.  So  far  as  it  destroys  the  industry,  so  far  as  that  conse- 
quence alone  is  concerned,  it  woidd  come  within  the  proposition  1  have 
been  dealing  with.  It  might  destroy  the  industry,  but  still  be  in  other 
respects  an  innocent  pursuit  in  itself.  Then  would  come  the  (piestion, 
whether  the  rule  I  have  cited,  is  tiie  true  rule?  But  this  case  is  noth- 
ing of  the  sort.  It  is  the  extermination  off  the  world  of  a  valuable 
race  of  animals,  the  lastof  their  sjiecies;  and  it  is  doing  that  in  a  man- 
ner, in  the  first  place,  that  viohvtes  all  the  law  tliat  is  administered 
everywhere  for  the  protection  of  such  animals.  In  the  second  place, 
it  is  .so  inhuman  and  barbarous  that  it  would  be  indictable  in  any  coun- 
try under  the  head  of  cruelty  to  animals  if  it  brought  no  extermination. 
There  are  things  that  thfe  owners  of  animals  may  not  do.  You  n;  ly 
slaughter  your  domestic  animals  if  you  please;  that  is  an  incident  i^ 
the  right  of  property,  and  is  (me  of  the  uses  to  which  tliey  are  put: 
You  may  put  them  to  death  because  they  are  no  longer  serviceable,  or 
for  the  purpose  of  making  use  of  their  tiesh  or  their  skins;  but  there 
are  methods  of  putting  them  to  death  that  the  law  of  no  civilised 
nation  will  allow.  There  are  ways  of  disposing  of  your  ox  and  your 
ass  that  would  subject  you  to  indietment,  although  it  is  your  own  and 
on  your  own  premises,  under  the  law^  of  any  country  that  I  know  any- 
thing abcmt  or  desire  to  know  anything  about.  Barbarism  and  inhu- 
manity to  the  humbler  creation  of  the  Almighty  is  as  much  prohibited 
by  the  law  as  the  infringement  of  property  rigiits. 

There  is  a  class  of  people  who  seem  to  think,  if  you  may  judge  by 
what  they  say,  that  gain  is  the  only  foundation  of  right  in  regard  to 
anything  which  can  be  caUed  pro])erty;  that  dollars  and  cents  are  all 
there  is  of  it;  that  the  i)riiicipal  function  of  men  on  this  earth  is  to 
trade  and  to  vote,  and  when  those  are  answered,  the  function  of  law 
is  at  an  end.  I  do  not  so  regard  it.  I  say  tliat  this  business, — I  assume 
now  for  the  purpose  of  my  argument  what  1  expect  to  demonstrate 
from  this  evidence, — I  say  that  the  conduct  which  is  claimed  here  to  be 
a  part  of  the  freedom  of  the  sea,  instead  of  being  something  which,  if 
it  had  no  ])articular  consequence,  would  be  innocent  and  lawful  and 
inoftensive  as  well  as  profitable — I  say  that  it  has  a  dcmble  curse  upon 
it:  Urst,  that  it  is  exterminating  from  the  world  the  race  of  animals,  iu 


214 


ORAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS. 


which  we  alone  are  not  concerned;  in  which  all  civilization  is  con- 
cerned; in  which  (xreat  Britain  is  concerned,  in  respect  of  its  particular 
industries,  as  much  as  we  are;  in  which  France  is  concerned  tvnd  other 
nationa,  aiul  in  which  all  civilization,  I  repeat,  is  concerned  to  a  jijreater 
or  less  extent; — 1  say,  in  the  second  place,  tliat  if  it  were  not  axtermi- 
natiufjf  the  race,  this  con<luct  oiiends  the  moral  sense  in  its  manner,  is 
so  barbarotis,  so  inhuman,  so  shocking- — too  shockinn'  to  be  talked 
about  iiere  or  to  have  the  evidence  read  in  its  revoltin},'  details — and 
that  by  su.;h  conduct  in  such  a  maniier,  these  peo])le  are  destroying 
this  industry  of  the  United  States  Government,  not  its  only  resource 
by  a  great  many,  but  in  respect  of  which,  as  I  reminded  you  so  long 
ago  tliat  it  may  well  have  been  forgotten,  the  law  would  have  been  the 
same  if  this  poor  province  of  Alaska  had  been  an  indc])endent  State, 
and  this  fur  sealing  industry  was  every  resource  it  had  for  tlu'  subsist- 
ence of  the  i)eo])le  or  for  deriving  its  national  expenses.  There  is  not 
one  law  for  the  large  State  and  another  for  the  suuiU  one,  unless  it  is 
the  law  of  the  strong  hand. 

That  is  the  question  with  which  this  Tribunal  is  concerned,  and  which 
would  have  induced  me,  if  I  had  pursued  my  own  individual  Judgment, 
to  have  argued  this  case,  so  far  as  I  had  anything  to  say  about  it,  in 
two  hours;  because  I  deny — 1  respectfully  deny — that  after  this  con- 
crete case  whicli  is  to  be  determined  by  tlie  Tribunal,  is  strii)pe(l  of  its 
adjuncts,  its  superfluities,  its  connections,  and  its  unnecessary  analy- 
sis,— when  it  is  brought  down  to  its  elements,  it  presents  that  proposi- 
tion and  that  is  enough  to  determine  it.  Many  others  that  we  liave 
tried  to  discuss,  with  more  or  less  success,  may  legitimately  be  pre- 
sented. 

The  title  of  the  United  States  Government  to  this  territory  is  not 
questioned.  The  industry  which  they  built  u])  there  is  not  controverted. 
Its  value  and  importance  are  not  doubted.  That  it  is  the  means  of  such 
civilizatiim  as  is  l)eing  successfully  introduced  there  in  tlie  place  of  tin* 
savage  condition  that  i)revailed  is  not  <piestioiied.  That  the  operations 
of  these  eupliemistically  termed  i)elagic  sealers  are  of  the  character 
that  i  have  described  and  have  the  consequence  that  I  have  described, 
will  not  be  doubted,  (if  it  is  doubted  now),  before  we  have  done  with 
this  case;  and  the  (juestion  is:  Is  a  Government  obliged  to  sit  down 
and  sulfer  conduct  at  this  expense,  and  for  the  benefit  of  my  learned 
frieiul  Mr.  llobinson's  particular  clients,  or  have  they  the  right  of  ])ro- 
tection  in  themselves,  and  for  the  world,  against  it?'  It  is  unne(!essary 
to  carry  this  case  in  my  humble  judgment  a  single  step  beyond  that 
enfjuiry.  They  stand  upon  the  freedom  of  the  sea.  Very  well.  You 
have  tlie  right  to  stand  up(m  the  freedom  of  the  sea  so  far  as  it  goes, 
and  till  you  get  to  the  limit  of  it.  Is  tliis  within  the  freedom  of  tlie 
sea?  If  it  is,  why  then  there  are  no  limits.  Then  the  sea  becomes  not 
merely  the  highway  of  nations — not  merely  the  element  u])on  which 
all  nations  are  equal — it  becomes  the  only  element  on  the  face  of  the 
earth  in  which  (;onduct  which  is  universally  rejtressed  by  criminal  law 
can  be  ])erpetrated  with  impunity,  as  against  the  nation  that  is  gravely 
injured  by  tlie  conse(iuences  of  it.  Of  course,  in  order  for  a  nation  to 
assert  itself  against  such  coiuluct,  it  must  be  brcnight  into  such  relation 
to  it  that  arises  from  sustaining  a  serious  injury.  In  tliat  respect,  it 
dillers  from  the  law  of  piracy.  The  title  of  tlie  (jnited  States  to  inter- 
fere rises  out  of  the  right  and  the  necessity  of  self  defence. 

Xow,  Sii',  a  few  words  more,  and  but  a  few  words  on  this  point.  I 
remarked  tluit  I  accepted  my  friend's  suggestion  that  the  destruction 
of  the  Newfoundland  fish  by  dynamite  would  be  malicious.    Extermi- 
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Dating  cruelty,  barbarity,  constitutes  all  the  malice  that  is  necessary. 
There  is  express  uialice,  and  there  is  implied  malice.  Like  many  other 
terms  it  has  a  broad  acceptation,  and  the  legal  accei)tation  is  not 
necessarily  always  the  popular  acceptation.  I  care  not  to  add  this 
element  of  malice — it  is  not  my  argument — it  is  not  the  ground  that  I 
have  put  this  caso  upon.  I  say,  if  that  is  malicious,  this  is;  and  in  the 
sense  that  is,  undoubtedly  this  is.  Now  take  the  suggestion  made  in 
the  course  of  this  argument  by  Senator  Morgan.  Sui)pose  instead  of 
cruising  about  the  sea  generally,  giving  these  animals  what  they  jjlcase 
to  call  a  "sporting  chance" — suppose  these  sealers  were  to  establish  a 
cordon  of  vessels  Just  outside  of  the  3  mile  line,  and  take  every  seal 
that  came  out  in  tlie  veiy  first  season,  and  bring  the  whole  business  to 
an  end:  Is  that  malicious?  If  this  pursuit  is  not  malicious,  is  that? 
Why,  if  in  that  case,  not  in  this? 

They  say:  "We  have  no  malice  toward  the  United  States  people. 
We  are  after  the  skins  of  the  seals,  and  we  are  making  this  protitable"; 
and  they  would  be  making  it  prolitable.  Tliere  is,  no  doubt  at  all  that 
any  fleet  that  would  go  and  surround  these  islands  so  closely,  if  the 
fleet  was  all  owned  by  one  party — I  mean  by  one  sealers'  association — 
as  to  get  all  the  seals  the  very  first  year,  old  and  young,  male  and 
female,  it  would  be  prolitable.  Is  that  malicious!  It  is  no  more  mali- 
cious than  the  killing  of  the  seals,  as  now.  It  is  no  more  extermination 
than  it  is  if  they  kill  them  in  the  way  they  are  doing  now.  Extermina- 
tion is  extermination,  whether  you  exterminate  them  all  at  once,  or 
"whether  you  exterminate  them  in  a  period  that  runs  over  three  or  four 
years.  We  shall  see,  from  the  history  of  all  the  resorts  that  these  seals 
ever  had,  how  hnig  the  process  of  extermination  takes.  Now,  I  enq.iire 
is  it  any  less  exteimination,  because  it  is  spread  over  three  or  four 
years  than  if  it  was  spread  over  three  or  four  months?  Is  it  any  more 
malicious  when  it  is  done  lor  gain  in  three  or  four  months  than  when  it 
is  done  for  gain  in  tliree  or  f(mr  years? 

When  you  come  to  look  at  the  cases  that  have  existed  before,  we  find 
they  are  every  one  met  by  the  i)rompt  exercise,  by  the  Government 
affected,  of  this  right  of  self  defence;  and  we  know  perfectly  well  that 
there  is  not  a  country  in  this  world,  that  has  any  of  this  marine  or 
semi-marine  proiiei  ty  which  is  the  foundation  of  an  industry  upon  its 
shores — except  the  IJnitcd  States,  that  would  i)erniit  foreigners  to  go 
there  and  participate  in  it  unless  under  the  liegulations  which  are 
established  for  it.  But  is  there  another  country  that  would  permit 
this  extermination,  even  though  not  accompanied  by  circumstances  of 
particular  inhnnninity  or  barbarity? 

We  have  cited,  Sir,  (juite  a  number  of  cases  in  the  argument,  which 
at  this  late  stage  I  shall  take  no  time  to  remark  upon — I  merely  advert 
to  them  in  suppcu't  of  a  coroUaiy  of  this  general  proposition,  as  I  have 
confined  what  I  have  said  on  the  right  of  self  defence  to  the  high 
seas. 

We  have  assembled  instances  enough,  and  cases  enough,  to  siiow 
that  the  right  of  defence  extends  likewise  to  the  territory  of  friendly 
nations  if  it  is  a  necessity.  Take  the  case  of  the  "Caroline"  in  which 
Great  Britain  came  to  the  Niagara  Kivei*,  entered  a  i)ort  of  the  United 
States  (a  nation  with  whom  they  were  at  peace,  and  where  the  law  was 
in  full  etlect),  tooii  a  vessel  out,  burnt  it,  and  ran  it  over  the  Falls. 
There  again  the  (piestion  of  the  necessity  became  the  debatable  ques- 
tion. It  is  not  easy  for  me  to  see  that  it  was  necessary — any  more 
necessary  than  it  is  always  necessary  for  a  nation  that  is  at  war,  or  has 
a  rebellion,  to  pursue  its  enemy  into  foreign  ports.    But  the  debate 
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that  ensued  between  Mr.  Webster  and  the  English  Government  on  that 
snbject  is  set  I'ortli,  and  there  ii<?ain  the  hiw  that  the  British  (Jovern- 
nxMit  iiiv()l<e(l  was  conceded  if  the  act  was  necessary  to  their  defence  in 
what  1  couhl  hanlly  (uill  war — it  was  a  little  iiisi<initic;int  rebellion 
that  came  to  nnthinjj — that  might  air  ost  have  been  put  down  by  the 
police.  But  whatever  you  call  it,  if  i  was  necessary  to  do  this  act, 
their  right  to  inva<le  even  the  friendly  tenitory  of  the  United  States 
was  conceded.  The  same  in  regard  to  these  Mexican  ceases — tlie  Amelia 
Island  case — several  of  those  cases  cited  in  our  printed  argument — 
where  the  (iovernment  of  the  United  States  asserted  a  rigid  to  go  over 
into  foreign  territory  and  break  up  nests  of  criminals — of  marauders — 
whi(!h  the  country  had  failed  to  do  either  because  it  was  not  strong 
enough,  or  probably  because  it  was  not  active  enough.  In  the  diplo- 
nuitic  corres[)onden(!e  that  ensued  the  light  to  do  that  was  not  only 
asserted,  but  was  conceded,  and  no  satisfaction  ever  was  made  or 
demande<l.  I  might  say  on  that  subject  of  the  "Caroline"  case  before 
leaving  it,  that  the  only  outcome  was  the  indictment  of  the  British  cap- 
tain. Captain  McLeod,  who  commanded  that  expedition,  went  into  the 
American  |)ort  and  cut  out  the  vessel,  and  in  doing  so  a  person  was 
killed  on  American  soil.  He  was  arrested  and  brought  to  trial  in  the 
United  States  Circuit  Court,  and  he  was  accpiitted.  He  was  tried  before 
a  very  able  Judge,  and  I  have  never  heard  the  propriety  of  that  accpiittal 
doubted.  Of  course  he  had  comnuinded  an  expedition  ths'*^  had  killed 
a  man,  and  there  was  no  war  between  his  country  and  that  to  which 
this  person  belonged  or  where  the  oiience  was  comnutted;  but  he  was 
acting  urider  the  orders  of  his  Government,  and  the  Government  was 
acting  under  the  justification  of  what  they  claimed  to  be  a  necessity; 
and  if  that  necessity  did  not  exist,  that  was  a  matter  that  must  be  dis- 
cussed between  the  nations,  and  for  which  this  oflicer  could  not  be 
made  resjjonsible;  and  therefore  his  acquittal  not  only  took  place,  but, 
so  far  as  1  know,  it  has  always  been  agreed  it  was  a  i)roi)er  acquittal. 
I  am  well  warranted  in  saying  that  if  the  jury  had  I'een  so  far  carried 
away  by  i)opnli»r  excitement  as  to  have  convicted  that  man  under  the 
circumstances,  and  if  the  learned  Court  before  whom  he  was  arraigned 
had  api)roved  the  conviction  and  affirmed  't,  the  United  States  Govern- 
ment would  have  interposed  and  pardoned  him  upon  the  grounds  I 
have  stated. 

1  do  not  refer  specially  to  what  my  learned  friends  have  said  about 
these  various  cases,  because  they  do  not  toucli  the  only  point  upon 
which  they  stand,  the  exercise  of  self  defence.  I  take  leave  of  the 
general  i)roi)osition  in  support  of  which  this  evidence  is  advanced,  as 
well  as  for  its  uses  upon  other  branches  and  topics  of  the  case,  by 
repeating  that  it  presents  to  my  mind  the  crucial,  the  final,  the  deter- 
minative enquiry  on  this  subject  of  the  freedom  of  the  sea:  whet!. er  or 
not  conduct  of  that  character,  and  with  those  consequences,  is  conduct 
to  which  a  nation  nuist  submit  at  the  instance  of  individuals,  or  against 
which  it  has  a  right  of  reasonable  protection?  The  means  by  which 
that  protection  is  to  be  enforced  is  a  question  not  addressed  to  this 
Tribunal  at  all.  You  are  not  asked  to  say  by  what  means  any  right 
which  the  United  States  Government  have  here,  shall  be  enfoi'ced.  If 
regulations,  which  stand  n])on  no  right — which  are  the  result  of  the 
concurrent  agreement  of  the  nations — if  those  are  adojjted,  then,  of 
course,  nu'ans  nmst  be  adoi)ted  as  a  part  of  the  regulations  by  which 
they  can  be  carried  into  effect;  because  if  the  regulations  are  not  a 
matter  of  right,  then  the  enforcement  of  them  would  not  be  a  matter 
of  right,  except  so  far  as  the  agreement  on  which  they  were  founded  gave 
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the  lifjlit.  In  other  words,  the  right  to  enforce  them  would  stand  upon 
the  iigii'diient,  as  the  afiieeuieut  would  stand  upon  the  award;  but  if 
thejudgiiieiit  of  the  Tribunal  should  be  tliat  this  light  of  protection  of 
its  propeity,  of  its  interest,  of  all  that  it  has  tliere,  resides  in  the  linited 
States,  niy  friend  lias  well  said,  tliere  is  no  (juestion  ab.mt  the  enforce- 
ment of  that  riv;ht.  In  the  tirs'  place,  because  the,  question  is  not  sub- 
mitted to  the  Tribunal.  In  the  second  place,  because  Great  IJritain 
has  agreed  in  this  Ticaty  to  abide  by  and  enforce  the  award;  and  it  is 
not  to  be  asvsnnied  for  a  moment  that  that  country  would  fail  to  observe 
its  agreement  in  that  resjject.  Furthermore,  supi)ose  it  did  not — if  I 
am  at  liberty  to  state  a  supposition,  the  very  statement  of  wliich  migiit 
otherwise  be  regarded  as  injurious,  the  rigljt  being  declared  it  is  sup- 
posed and  piesumed  either  that,  if  it  is  not  acceded  to,  the  nation  wiiicii 
possesses  the  riglit  knows  how  (in  accordance  with  the  usiiiigo  of 
nations),  to  enforce  it;  and  if,  in  atteMii)ting  to  enforce  it  should  over- 
step the  limit  ni  ..ecessity  and  proi)riet.y,  the  country  that  is  injured,  on 
the  other  hand,  by  that  excess  would  know  how  to  obtain  redress. 
That  whole  subject  about  which  my  learned  friends  have  had  so  nniny 
alarming  prognostications,  about  the  right  of  search,  the  riglit  of  tliis, 
and  the  riglit  of  that,  raises  questions,  which  I  respect  Ihlly  say,  as  lar 
as  regards  this  claim  of  right,  the  Tribunal  has  nothing  at  all  to  do 
with. 

Now  to  come,  Sir,  as  fast  as  I  can  to  the  particular  facts  tiiat  belong 
to  the  ai)plication  of  tiiis  obvious  and  universal  rule  to  this  case.  1 
Lave  assumed  what  1  have  said  to  be  true.  I  have  asserted  those  con- 
ditions in  trying  to  ascertain  what  the  rule  of  law  was — I  have  asserted 
the  conditions  that  are  necessary  to  malie  the  rule  applicable.  It  is 
one  thing  to  establish  a  rule  as  an  abstract  one  npon  a  hypothetical 
case;  it  is  quite  another  thing  to  apply  that  rule  to  the  particular  case 
by  proving  that  the  conditions  on  which  the  rule  rests  are  gcrmain  and 
belong  to  the  case  under  consideraticm. 

Let  me  clear  away  two  or  three  points  that  are  brief.  In  the  llrst  pla<;e 
this  is  a  national  interest— an  interest  that  belongs  to  the  (Government 
of  the  United  States  as  a  government,  and  not  to  its  i)eople,  except  so 
for  as  some  of  its  citizens  may  enter  into  a  c(mtract  with  the  Gov<'rn- 
ment  to  engage  in  it.  The  islands  were  purchased  from  lltissia.  liy 
an  Act  of  Congress  they  are  set  apart  for  the  home  of  this  herd  of 
sealvS.  They  are  neither  sold  as  the  Government  lands  are  generally 
sold,  nor  are  they  made  open  to  entry  of  settlers,  as  lands  have  been 
largely  opened  in  the  United  States,  under  certain  conditions.  They 
are  reserved.  Acts  of  Congress  have  beeji  passed  wliich  my  friend  took 
the  trouble  to  go  through  and  to  point  out  to  the  Tribniml — a  series  of 
Acts  of  Congress  for  the  protection  of  the  industry;  for  allowing  Sujier- 
intendents  and  ollicers  appointed  by  the  Government  and  paid  by  tiie 
Government  to  reside  there;  making  the  killing  of  female  seals  crimi 
nal,  or  the  killing  of  any  seals  by  firearms;  restricting  tiie  number 
which  the  lessees  of  the  Government  migiit  take;  emnowering  the 
Secretary  of  the  Treasury  from  time  to  time  to  reduce  that  number  as 
far  as  the  interests  of  the  preservation  of  the  herd  might  require:  fix 
iug  a  Kevenue  for  the  tiovernmeut  derived  out  of  the  proceeds  of  the 
industry,  di/ectly  or  indirectly,  which  is  quite  large.  The  Kevenue 
derived  by  the  Government  nnder  the  normal  (iondition  of  things  under 
the  present  leases  and  present  arrangements,  is  a  million  and  a  quarter 
dollars.  What  the  lessees  make  out  of  it  is  made  by  prosecuting  the 
industry  as  other  employes  do;  and  what  the  poor  Indians  make  out 
of  it,  is  a  better  subsistence  thau  they  have  had  before. 
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And  now  it  is  said,  in  tlio  vast  variety  of  tlun<;s  not  niaterijil  tliat 
liavc  been  said,  tliat  this  does  not  amount  to  iiiucli.  Itainouuts  to  all 
that  tlieic  is  of  tliis  case.  It  is  the  case  whicli  the  Tr«'aty  submits, 
wliether  it  is  {>reator  small.  It  has  the  impoitancc  that  I  have  stated. 
Jt  is  ([uite  of  as  much  imjMn'tance  to  the  United  States,  to  which  it  is  a 
liroiiiinent  industry,  as  it  can  bo  to  these  sealers,  to  whom  it  is  a  very 
temporary  and  specuhitive  industry. 

It  is  said  "■  the  Uinted  States  did  not  regaid  the  seals  particularly  in 
tiie  purchase  of  the  islands:  They  had  their  eye  upon  s(unething'  else, 
and  the  seal  industry  was  unimportant".  What  else  did  they  have 
their  eyes  on  ?    They  have  owned  it  now  for  L'G  years. 

Tiie  capacity  of  the  American  people  to  tind  out  what  profit  there 
is  in  any  i)art  of  their  ])ossessions,  and  to  puisne  it,  is  not  a  quality 
that  is  oi)cn  to  mucii  doubt.  What  have  they  made  out  of  Alaska  yet? 
Jf  1  had  time  to  entertain  the  Tribunal,  I  should  refer  to  a  report  of  a 
(lovernor  who  was  sent  there  to  govern  Alaska,  and  wiio  came  out  with 
a  rei)ovt  (whi(!h  I  have  no  doubt  he  was  (piite  at  leisure  to  write,  for 
lie  did  not  have  much  else  to  do),  in  which  he  undertook  to  denn)ustrate 
the  j;reat  resources  of  Alaska.  And  if  one  goes  through  it,  it  nught  be 
inmgined  to  have  been  written  as  a  l»urles(jue — he  so  completely  fails 
to  make  out,  that,  within  sight  of  anybody  that  is  now  born,  there  is 
anything  there  in  particular  except  the  fui'-seal  industry,  that  notliing 
could  add  to  the  clearness  of  it.  It  is  all  ther(^  is,  except  a  (juarrel 
with  Great  Britain — I  hope  it  may  never  be  a  quarrel — but  a  dispute 
with  Great  Britain  about  the  boundary  line. 

1  want  to  refer  to  a  little  evidence  (and  I  shall  not  be  long  upon  the 
l)oint)  to  shew  that  at  the  timeof  its  imrciliase,  wliile  some  rose-colored 
views  were  entertained  by  Mr.  Sumner  whicli  liave  never  beci<  realized 
about  its  other  resources — the  things  that  may  be  discovered  there — it  is 
very  plain  from  Mr.  Sumner's  speech,  as  well  as  from  other  referen(;es, 
not  oidy  that  the  fur-seal  business  was  all  that  was  then  tangil)le,  but 
that  the  purchase  of  Alaska  itself  was  originally  set  on  foot  and  brought 
about  and  came  to  pass  for  the  purpose  of  realizing  the  profits  of  tiiis 
business.  It  is  not  merely  that  it  was  considered  and  estinnited  in  the 
jmrchase — it  was  absolutely  the  foundation  of  tliepurcliase. 

Mr.  Sumner,  in  his  speech  trom  which  my  friends  quote,  and  which  is 
quite  long,  cites  statistics  on  page  79  of  the  Ist  volume  of  the  Appendix 
to  tlie  iV'itish  Case.  They  are  those  1  referred  to  yesterday,  lie  then 
says  on  page  81 : 

Tho  scrt/,  ampbil)ious,  polygamous,  and  intelligent  aa  the  beaver,  has  always  sup- 
l)lit  (1  the  largest  multitude  of  furs  to  the  Russian  Company — 

who,  as  we  see,  had  the  monopoly  of  it  under  Russia.    It  is  stated  in  the 
Case  what  the  revenue  of  that  Company  was. 

I  read  from  Mr.  Blaine's  letter  in  page  2(5(J  of  tho  first  American 
Appendix  showing  what  the  value  of  this  had  been  to  the  liussiau 
American  Company.     Mr.  Blaine  says: 

Its  allairs  wore  kept  secret  for  a  long  time,  but  are  now  accnratt'ly  known.  The 
nioiii; V  advanced  for  the  capital  stock  of  the  Company  at  its  opening  in  179!)  amounted 
to  l,2:>8,74r)r(.nbles. 

The  gross  sabs  of  furs  and  skins  by  the  Company  at  Kodiak  and  Canton  from  that 
date  up  to  1820  amounted  to  20,024,(ii)«  roubles.  The  net  prolit  was  7,085,000  roubles 
for  tho  21  years — over  620  per  cent  for  the  whole  period,  or  nearly  30  per  cent  per 
aiiiium. 

Reviewing  these  facts,  l^ancroft,  in  his  History  of  Alaska,  a  standard  work  of 
exhaustive  research,  s.ays:  We  find  this  powerful  monopoUi  linnly  estal>lislied  in  the 
favour  of  the  Imperial  Government,  many  nobles  of  high  rank  aud  several  members 
of  the  Roval  Family  being  among  the  stockholders. 
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lie  cites  tliose  fl{^nres  for  a  different  purpose — a  purpose  tor  which  I 
reCcned  to  some  of  them  yestenhiy — as  aiiewiiiR"  th(^  extreme  iiiiprobii- 
bility  tliat  Uiissia  would  have  thrown  open  to  tlie  worhl  that  monopoly 
without  beiu};-  invited.  Tliat  is  down  to  1.SL'0.  lint  47  years  more 
elapsed  before  the  country  was  purchased  by  the  Government  of  the 
United  States?  From  ISUl  to  1841  the  gross  revenue  was  <>1  millions 
of  roubles,  of  which  the  net  profits  were  8,r)(M>,()()0  roubles.  From  l.st2 
to  l<S(iii,  five  years  before  the  cession,  the  jjross  re\enue  was  7r),77(),(KK» 
roubles,  an<l  the  net  profits  were  l(),21(),0(Mt  roubles.  It  thus  ajtpears 
tliat  the  profits  were  not  only  enormous,  the  dividends  enormous,  but 
that  it  appreciated  all  the  way  throu;;h  down  to  a  tinu>  within  live  years 
of  the  i)urchase;  under  the  lirst  lease  the  stockholders  made  ;}0  per  cent 
])er  annum  profit,  under  the  second  lease  55  per  cent  per  annum;  under 
the  third  lease  45  per  (lent  per  annum.  I  was  incorrect  in  sayinjf  it 
aj»i)reciated  all  the  time. 

The  I'liKSiDK.NT. — Was  that  gross  profit,  or  net? 

Mr.  PiiKi.PS.— Net  profit. 

The  PiJKsiDENT. — After  liaving  paid  the  (Jovernment  dues? 

Mv.  PiiELPS. — Yes.  That  is  the  business  we  jjurchased;  aiul  as  I 
said  when  you  contrast  it  with  everythinf--  else  we  have  ever  dom^  there 
since,  with  all  tiie  resources  and  inj^enuity  aiul  enterprise  of  American 
people,  there  is  nothing  at  all. 

1  have  said  (and  this  is  all  I  desire  to  call  attention  to;  I  cannot 
dwell  too  long  upon  this),  the  way  that  it  came  to  pass  tliat  the  Ameri- 
can Goveiniiient  bou^iht  tins,  was  by  an  enterprise  set  on  foot  by  certain 
Americans  to  have  the  Government  acquire  it  for  the  sake  of  getting 
an  interest  iu  this  important  business.  Perhaps,  Sir,  as  the  last  words 
before  the  adjournment,  and  as  1  shall  not  read  much,  1  may  read  this 
from  the  1st  volume  of  t*ie  A^^oeudix  to  the  British  case,  page  49. 

Sliortly  afterwards 

speaking  of  a  memorial  to  the  President  which  was  referred  to  the 
Secretary  of  State,  by  whom  it  was  communicated  to  M.  de  Stceckl, 
with  remarks  on  tlie  subject: 

Shortly  at'ttrwards  another  influence  was  felt.  Mr.  Cole,  who  had  horn  recently 
elected  to  tlie  .Senate  from  (Juliforuia,  acting  iu  helialf  of  certain  persons  in  tliat 
State,  soujjlit  to  obtain  from  the  liiiSHian  Governmeut  alicouso  or  franchise  to  gather 
furs  in  a  portion  of  its  Ameriean  posBesBioua. 

Mr.  Cole  evidently  was  not  aware  that  he  had  taken  all  these  furs 
without  any  license. 

The  Chnrter  of  the  Rnssian-Anioriean  Company  was  ahont  to  exi)ire.  This  Com- 
pany had  alieady  underlet  to  the  Hudaou  Bay  Company  all  its  IVanrhise  on  this 
mainland  Ix'twctui  54'^  40'  and  Monnt-St-l^liMs;  and  now  it  was  jiioposed  tliat  an 
American  Company,  holding  direct  from  the  I\usaian  (iovernmont,  should  he  substi- 
tuted lor  the  latter.  The  mighty  Hudson  Hay  Company,  with  its  liead-(inartcrs  in 
Lon(h)n,  was  to  give  way  to  an  American  Company,  with  its  head  ([uarters  in  Califor- 
nia. Among  the  letters  on  this  subject  addressed  to  Mr.  Cole,  and  now  before  nuf, 
is  one  dated  at  Sau-Fraucisco,  the  lOth  April,  18(JG,  iu  which  this  scheme  is  deveh)pecl 
as  IVdlows. 

'fhere  is  at  the  present  time  a  good  chance  to  organize  a  Fur  Trading  Company  to 
trade  between  ilio  I'nited  States  and  tlie  Russian  i)oss(!ssiou8  in  America,  and  as  the 
Charier  formerly  granted  to  the  Hudson  Bay  Company  has  expired  this  would  bo  the 
opjiortune  moment  to  start  in. 


I  should  think  that  by  a  little  management  this  Charter  cotild  ho  obt.iined  from 
the  Russian  Government  for  ourselves,  as  I  do  not  think  they  are  very  willing  to 
renew  the  Charter  of  the  Hudson  Bay  Company,  and  I  think  they  would  give  the 
])rererence  to  an  American  Company,  especiallj'  if  the  Company  slionld  pay  to  the 
liuBsiau  Govenuueut  5  per  cent,  ou  the  gross  proceeds  of  their  transactions,  and  also 
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aifl  in  fivili/,iii<{an<liiiMelif)ratin/;tli()  condition  of  tlin  ImlinnH  byomploving  inisftion- 
iM  irs,  if  ri'i|iiiri'il  by  tlic  KiiMsian  (ioverniMint.  I''()i'  tlici  laitlilul  purlorniunce  uf  the 
iiliovf  \V(i  u.sli  u  CliartiT  for  tho  term  of  twnnty-livn  ycarH. 

Sciiiitor  MoiKJAN. — What  is  the  date  of  tliat? 
ISlr.  IMiKLi'S.— That  is  dated  in  18«i(;. 

The  IMiKSiDKNT. — It  is  from  Mr.  Sumner's  speech  I  iiiulorstifiid. 
Mi:  I'HKi.i's. — It  is  taken  from  Mr.  Sumner's  sjieech;  but  the  h'tter 
tliat  I  referred  to  was  the  10th  April,  18(»»J,  and  is  cited  by  Mr.  Sumner. 
Then  a  little  farther  down  there  is  this: 

Anotlier  correspondent  of  Mr.  Cole,  under  date  of  San  Francisco,  tlio  17th  Sep- 
tenilifr,  ISGti,  wrote  an  follows: 

I  liavc  tallied  with  a  man  whc  has  been  on  the  coast  and  in  tho  trade  for  ten  years 
])ast,  and  iie  nays  it  is  much  more  valuable  than  I  have  snpiKised,  and  I  think  it 
very  important  to  obtain  it  if  jiosnilile. 

Till!  I{iissian  Minister  at  Wasliington,  whom  Mr.  Cole  saw  rej)eatc(lly  upon  this 
Bnbj('ct,  was  not  authorized  to  a(;t,  and  the  latter,  after  ronl'erence  with  tlie  Id  part- 
nient  of  State,  was  iiuluced  to  address  Mr.  Olay,  Minister  of  the  United  States  at 
St.-l'eterHlnirfih,  who  laid  the  application  bc^foro  the  Kiissian  (iovernnient.  'i'liis 
was  an  important  step.  A  letter  from  Mr.  Clay,  dated  at  .St-t'etersbur^h  as  late  as 
the  1st  I'ebriiary,  1><()7,  makes  the  following  revelation: 

"Tlio  RuHsian  (iovernnient  luis  already  ceded  away  its  rights  in  Kiissian  Anierieiv 
for  a  term  of  years,  and  the  Knsso-American  Company  has  also  ciMlt'd  the  same  to 
the  Hudson  Hay  Company.  This  Inase  exjiires  in  .Juno  Uv.xt,  and  tho  I'residi^nt  of 
the  liiiNso-Anierican  ('ompany  tells  me  that  they  have  been  in  corres|)()ndeni'e  with 
the  Hudson  Hay  ('oinj)any  about  a  renewal  of  the  lease  for  anoth(a'  term  of  twenty- 
live  or  thirty  years.  Until  he  receives  a  definite  answer  he  cannot  enter  into  ney;o- 
tiatiuns  with  yon  or  your  California  Company.  My  opinion  is  that  if  ho  can  get  off 
with  the  lliidso?'  Hay  Company  he  will  do  so,  when  we  can  make  some  arrangements 
with  the  KnssoAnierieau  Company." 

Sonic  time  had  elapsed  since  tiie  original  attempt  of  Mr.  Gwin,  also  a  Senator 
from  California,  and  it  is  i)rot)al)le  that  the  Russian  Government  had  obtained  infor- 
mation which  enabled  it  to  see  its  way  more  clearly. 

He  then  proceeds  to  give,  following  on  the  same  page,  p.  50,  the 
history  of  that.    It  is  not  very  long  and  I  will  read  it: 

It  will  be  remembered  that  Prince  Gortschakow  had  ]iroiiiised  an  inquiry,  and 
it  is  known  that  in  ISlll  Ca])tain-[Jeutenant  Golowin,  of  the  IJiissian  Navy,  made  a 
detailed  Report  on  these  jiossessions.  Mr.  Colo  had  the  advantage  of  his  prede- 
cessor. Tliei'i!  is  reason  to  believe,  also,  that  the  administration  of  the  l'"iir  IJoni- 
])iiiiv  bad  not  been  eutirelj^  satisfactory,  so  that  there  were  well-foiimled  hesitations 
witli  regard  to  tiie  renewal  of  its  franchise.  Meanwhile,  in  October  lS(i6,  M.  de 
Sticckl.  who  had  long  been  the  Russian  Minister  at  Washington,  and  enjoyed  in  a 
high  degree  the  eontidenoe  of  our  Government,  returned  home  on  a  leave  of  absence, 
promising  his  best  exi^rtions  to  ])romote  good  relations  between  the  two  couutries. 

As  is  suggested  to  me,  he  is  the  one  to  whom  Mr.  Cole  first  applied. 

While  he  was  in  St-Potersl)nrgh  the  applications  from  the  United  Stattis  were 
un<ler  '  onsideration;  but  the  Russian  Governmeut  was  disinclined  to  any  minor 
arrangement  of  the  character  pro])o8ed. 

That  is  to  execute  a  lease  to  the  American  parties  who  wanted  it. 

Obviously  something  like  a  crisis  was  at  hand  with  regard  to  these  possessions. 
The  existing  government  was  not  adequate.  The  franchises  granted  theri;  were 
about  to  terminate.  Something  must  be  done.  As  Mr.  de  Stoockl  was  leaving  in 
February  to  return  to  his  post,  the  Archduke  Constaiitine,  tho  brother  and  chief 
adviser  of  tho  Kmjteror.  handed  him  a  map  with  the  lines  in  our  Treaty  marked 
u])on  it,  and  told  him  he  might  treat  for  this  cession.  The  Minister  arrived  in 
Washington  early  in  March.  A  negociation  was  0[>ene<l  at  once  with  our  (iovern- 
nient, l'"iiial  instructions  were  received  by  the  Atlantic  calde  i'rom  St-Petersluirgh 
on  the  2!ttli  March,  and  at  I  o'clock  on  the  morning  of  thc^  HOth  March  this  important 
Treaty  was  siy;iieil  by  Mr  Seward  ou  the  part  of  the  United  States,  and  by  M.  de 
Stoeckl  on  the  jtart  of  Russia. 

In  the  Treaty,  as  you  will  remember,  the  United  Stiites  gave  7,200,000 
dollars;  and  the  returns  which  they  have  received  since  that  from  their 
purchase,  are  very  much  beyond,  as  you  will  see  from  the  statement  I 
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iiiiule  a  little  wliih'  iij^o,  the  orijriiiiil  ptiroliase  piicc!;  this  means  tliut 
the  whole  idea,  and  the  whole  iie;,'(Hiatioii  which  subse(|iieiitly  resnitcd 
in  the  tianslcr  of  these  islands  to  the  United  States,  was  startiMl  in 
California  hy  the  paity  of  Americans  who  first  set  out  to  jjct  a  contract 
or  charter  or  lease  or  something  of  that  kind  from  the  Russian  Com- 
pany to  enable  tiiem  to  take  the  profits  of  this  industry;  and  pn-ssing 
that  home  to  the  Russian  Company,  it  finally  ripened  into  a  proposition 
to  cede  the  whole  country  to  the  United  States,  which  was  carried  into 
eflect.  Therefoie  the  fur  seal  industry  was  not  only  all  that  ga\'e  tluit 
l)rovitice  any  value  then,  or  has  given  it  any  value  since — it  was  the 
niiiin  inducement  and  the  real  origin  of  the  entire  purchase. 

[The  Tribunal  here  adjourned  for  a  short  time.] 

Mr.  PiiKLi's. — 1  cannot  help  saying,  sir,  although  it  does  no  good  to 
sny  it  that  I  know  of,  that  1  feel  veiy  sensibly  how  wearisome  and 
fatiguing  the  i>rolongation  of  this  discussion  must  be  to  gentlemen  who 
have  been  so  long  absorbed  with  it,  who  have  listened  to  so  nnich,  and 
who  may  well  be  supposed  to  be  as  tired  of  this  business  as  I  am,  and 
it  is  impossible  that  they  could  be  more  so.  Still,  there  are  facts  in 
this  case  that  I  am  not  at  liberty  to  pass  over;  1  should  be  glad  to 
consult  the  feelings  of  the  Tribunal,  and  I  should  be  glad  to  consult 
my  own :  but  I  must  deal  with  them  to  some  extent,  because  they  have 
been  the  sultject  of  several  weeks  animadversion  on  the  other  side,  and 
we  do  not  feol  that  we  are  justified  in  leaving  them  without  observation 
and  reply. 

My  learned  friend  desires  me  to  say,  sir,  or  suggested  to  me  that  1 
should  say  that,  in  the  figures  which  I  addressed  to  you  this  morning 
just  before  the  adjournment  showing  the  value  of  this  business  to  the 
Itussian  American  Company,  the  fur  business  there  included  all  the 
fur  bearing  animals  as  well  as  fur-seals.  That  is  quite  true  and  I 
cheerfully  nnike  the  (pmlification,  but  it  should  be  added  that  there 
was  certainly  of  late  years  very  little  of  the  furbearing  industry  except 
the  fur-seal,  though  at  a  very  early  period  there  were  a  good  many 
other  animals. 

Now,  I  want  very  briefly,  having  pointed  out  what  this  industry  is 
and  who  it  belongs  to,  on  the  i)art  of  the  United  States  Government 
to  notice  who  are  the  parties  with  whom  wo  are  contending?  Who 
are  the  pelagic  sealers?  Like  so  many  other  questions  in  this  case,  it 
is  easy  to  say  that  it  is  of  no  consequence,  and  perhaps  it  is  a  minor 
point,  but  it  has  l)een  of  sutHcient  imi)ortance  to  be  presented  with 
considerable  force  and  effect  by  my  learned  friend,  Mr.  Eobinson. 
We  call  this  an  International  Arbitration;  and  it  is  an  Intermitional 
Arbitrati(m  so  far  as  the  parties  to  it  are  concerned?  What  is  it  in  its 
object  and  its  effect?  Are  we  contending  with  Great  Britain?  ^Not  at 
ali.  We  should  have  settled  this  in  the  very  outset  with  Great  Britain ; 
and  the  business  interests  of  Great  Britain  concerned  in  the  preserva- 
tion of  this  seal  herd.  There  are  10,000  i)eople  there  tliat  are  engaged 
in  the  manufacture  of  these  furs.  It  is  the  head  quarters  for  the  sale 
of  the  furs  all  over  the  world;  the  comnierce  of  the  country  is  largely 
engaged  in  it.  You  have  heard  the  remonstrances  against  the  destruc- 
tion of  the  seal  addressed  by  leading  men  engaged  in  this  busiiu'ss 
before  this  controversy  arose — before  the  United  States  approached 
it.  Then  what  is  our  dispute  with  Great  Britain?  When  you  come  to 
Canada,  what  quarrel  have  we  with  Canada,  that  great  and  abounding 
Proviiuie, — perfiaps  the  largest  territory  in  the  world  under  one  (Gov- 
ernment, if  you  take  its  dimensions?  What  have  we  in  dispute  really 
with  our  neighbour, — the  Province  of  Canada,  with  whom  it  is  not  only 
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oiiriiitiTcst  to  he  at  peiice,  but  tlie  iiifcrcst  of  iii:iiiUiti<l  tliat  we  slioiild 
boat  iK'iKic?  VVIiy,  it  is  one  phicc;  one  little  town,  Victoria,  liiat  is 
cniicei  IKMJ  in  this  Imisjiicsh.  I  do  not  see  that  tlic  lest  of  Canada  lias 
any  intenst  in  it.  licit;  is  a  little  knot  ol'  ptMipIc  in  N'ictoiia  who  ha\e 
j;'one  into  tiiis  Imsiiu'ss, — a  easnal,  a  spernlative,  a  tcniporaiy  hnsiness, 
in  which  the  investnn'nt  is  snnill,  the  l»nsin<'ss  is  small,  the  prnlits  are 
piccaiions.  sonn'liines  larf;e  hnt  still  prccaiions,  as  all  such  pnisnils 
mnst  be,  anil  which  is  inevitably,  if  we  are  lij-ht  abont  its  beiii<;(lestrne- 
ti\(',  lenipoiaiy. 

In  the  American  case,  pa;fe  USl,  there  are  a  lew  words  i  wish  to 
read  becanse  the  authority  for  them  is  jfiven  there: 

('oii-iiil  Myrrs,  ill  ;i  rrport  to  tlio  Stat^^  I)i'i>;irt?n('iit,  jjivcs  tlic  i>('cn]>ntion  of 
Htivcnty-oni)  owiHTM  (>r  .sciiliiij;  vi'sscIh  liiiiliiiff  Iroiii  tlio  jicut  of  Niituriji.  Of  tlicso 
only  liiiirtri^ii  may  lie  said  l<i  lie  ilr|i)'tMlciit  on  scaling;,  ami  t  wchit  oliirrs  who  aro 
(Mn|iloytMl  in  iiiai'ilJMKi  cntiTiiriHrH.  'I'lio  irinaiiiihr  art*  <  iiiii|i(i.sc(l  of  inilividualH 
«'nna<;i'(l  in  various  |iiirsnitH.  Aiiioiin  tliii  list,  may  lu'  loninl  srxcial  piiMif  ollicials, 
Hnvcii  Krorcrs,  ii  (li  iiMiiist.  an  ainiioiiciT,  a  /'arnicr,  tlir<'(>  saloon  kcciicis,  a  )ilaslcrcr, 
an  insniaiicc  aucnt.  two  iron  roiindcrs,  tjirrc  rral  ((stato  ai^cnts,  ;i  caniajic  inannrac 
lait'i',  a  laniici',  two  woiiifi!,  a  niacliinist,  and  others  of  didtirciit  imiHiiits. 

That  is  the  statement,  and  I  refer  the  Tribnnal  to  ])ernse.  what  I 
cannot  tal<e  time  to  pcrnse,  the  authority  itsell'  for  this  statement. 

Lin'd  IIanm'.n. — 1  snppose  those  are  the  shareholders  of  the  ships. 
That  isjnst  the  same  thiiifj^  which  wonhl  happen  in  lOnjiland. 

Mr.  PiiioiJ'S. — 1  was  not  aware  that  it  was  incorporated. 

Lord  llAXNKN. — No,  not  at  all,  but  they  are  the  shareholders  in  tin; 
ships. 

.Mr.  PiiF-LPS. — Well,  call  them  shareholders  or  what  yon  please. 
They  are  the  owners  of  this  investment.  They  are  the  jicrsons  who 
either  under  the  luime  of  shaieholders  or  sonu'thing  else  are  prose;- 
cntinj;'  what  my  learned  friends  call  this  industry.  1  say  it  is  per- 
lectly  speculative.  It  is  not  a  let-it inn\t(;  industry — it  is  speculative, 
in  which  various  ])ersons  take  a  haml  as  they  would  buy  stock  in  a 
railroad  or  a  steamboat  comi>any,  or  buy  a  lottery  ticket.  Jn  the  liuht 
of  what  I  said  this  morinnj;',  of  the  princijdes  that  cover  this  subject, 
I  ask  attention  to  the  persons  that  are  en{;a};ed  in  it. 

Then  the  amount  of  the  investnuMit  is  yone  into  there.  That  is 
shown  in  the  same  book,  it  is  said  in  the  Ca.se — and  iiothiujf  is  said 
for  vvhicli  authority  is  not  cited: 

Tt  is  N'cry  (incslionaMc,  liowevor,  whollier  fhero  is  any  r«al  investnient  in  Canada 
in  ]i(da!;i('  scaliiij,'.  'the  V('SS(ds  arc  all  coininoii  -'I'ssi'ls,  the  ij;iins  coininon  j;iins,  and 
the  lioals  coninion  l)oats,  wliicli  can  all  ho  i?.<m1  i:  Home  other  indnstry,  excfptin;^, 
]a.'rha]>s,  Mie  old  and  niiscaworthy  vcssoIh. 

lint  adnuttiiiff  llu>  validity  of  the  invcstm  nt  it  can  bo  questioned  wlietlier  llioso 
oniharkiii)^  therein  as  a  rnlo  pay  the  exj'fiHc'  incnrrod  ont  of  the,  snin  realized  on 
the,  eateli.  An  examination  of  tli(^  tahle  ot  Healinjj  vessels  and  their  respiil  I  vo 
ratehos,  as  {^iven  hy  the  ('aiiadian  fishery  l{(!ports,  shows  that  the  niimhcr  of  seals 
taken  l)y  a  visscd  varies  to  a  }rreat  extent.  Tims  in  ISSit  several  vessels  tool<  less 
than  three  hundred  seals  each;  one  sehoonor.  with  a  crow  of  twenty-iiino  men,  took 
l)ut  one  hundred  and  sixty-four  seals,  while  another,  with  a  crew  of  twenty-two 
men,  took  over  three  thousand.  In  1S90  the  same  variation  may  he  soon.  In  1SS9 
the  averaj^e  selliuf^  jiriiu'  of  skins  in  Victoria  was  $7.05.  On  the  catch  of  one  hun- 
dred and  sixty-four  seals,  therefore,  the  total  received  would  be  $l,L*54.GO,  of  which 
at  least  $1(»0  would  have  to  be  paid  to  the  hunters. 

This  is  pursued  through  several  ])ajTes  further  and  I  do  not  tiike  up 
your  time  to  read  it.    I. just  ask  attention  to  it. 

Now,  another  thing  ap])ears  and  I  cannot  pass  it  without  referring 
to  it;  and  that  is  the  extent,  whieli  would  have  come  before  you  on  the 
claim  of  diimtiges  that  was  originally  submitti'd  in  the  British  Case  if 
it  was  not  withdrawn,  to  which  these  vessels  are  owned  in  whole  and 
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111  pnrt,  by  tlic  itcrsorH  I  linv<^  statt'd, — iiiid  the  pxtent  to  wliioli  tlicy 
arc  (iwiH'd  l»y  AiiuMicaiis,  who  eoiihl  not  i)iirsne  this  business  iiiwrnlly, 
so  t'iir  us  IWiliiin.'j  Sen  is  conc-i'rni'd,  at  any  rate,  witliout  l)einj;  »'riiiii- 
nally  babh^  aiul  havinp,  tlu'icloic,  to  j,'et  vessels  re^risteved  in  the 
names  of  Hritisii  subjects  so  that  they  can  iMifjay*'  in  this  business. 

Tiiis  evi(leii(!e  was  brouf^ht  to},'ether  in  tlic^  lJnite<l  JSfatcs  ('ounter 
Case  in  answer  to  tiie  ehiini  for  (biina^es.  That  was  jjoiie  into,in  oidt-r 
to  sliow  tliatof  tlio  vessels  for  which  tlie  I'ritish  (lovcrnnient  deinandcil 
compensation,  a  consi(b«rabh'  siiare  were  owned  by  Americans  and  tlie 
.  lets  that  are  broii<>iit  out  in  that  1  will  brielly  refer  to. 

The  vessels  tiiat  1  refer  to  are  the  "llornton",  the  "(h'aco",  the 
"Anna  Beck",  and  the  "  Dolphin  ",  which  are  steam  schooiiei-s;  the 
"Wayward",  the  "Caroline",  the  "Tath  Finder", the  "Alfred  Adams", 
the  "Jilack  Diamond",  and  the  "Lily".  Those  were  in  whole  or  in 
l)art — you  will  find  this  refei'red  to  at  page  !.'{()  of  the  Counter  ('ase  of 
the  United  States — the  property  of  citizens  of  the  United  States. 

Tho  Btoain  scbDontTH  Tlioi  iitoii,  Grace,  jlnna  Jicck,  and  Dolphin  and  ouo-linU'  of  the 
Bcliooiier  Saijward  wcro  owned  Ity  ono  .lo8(t[)li  Koscowitz,  ii  I'iti/tMi  of  tlio  IJnitrd 
8tati'H;  tliat  .laiiicH  l)<)ii<;!aH  W'arriMi,  in  wliose  iiaiuu  tho  claiiii  is  niudit  as  to  tlio 
Htuain  Hchooiior  Tliin-iitoii,  had  no  I'i'al  iiitorust  thuroin,  hut  tiiat  tho  Haiiio  was 
uiortnajtcd  to  h(T  full  value  to  JoHcph  IJoscowitz,  who  was  in  fact  thti  real  owner: 
and  tliat  'I'honias  II.  (Jooper,  in  whose  name  the  (.'laiino  (rrowini;  out  of  the  stu/.ureH 
of  the  schooner  /!'-/'.  /Sa/iicanl  and  of  the  Hteani  schooners  (irace,  Dulphin,  and  Auiui 
BechdTf)  made,  Ikhi  in  fact  no  int(!re»t  therein  and  has  in  no  reajiect  heen  demnilied 
or  sustained  loss  liy  the  seizures  thereof,  either  fis  owner  of  these  schooners  and 
steam  schooners,  Iheir  outlits,  or  their  catches,  tho  same  heinn  mortf;a;j;ed  to  their 
full  value  to  .losejjh  lioscowitz,  above  riderred  to,  and  having  beei\  conveyed  to 
Thomas  II.  Cooper,  without  consideration,  for  tho  sole  purpose  of  giving  them  a 
refjistry  as  IJritish  vessels. 

It  is  also  insisted  by  the  United  States  that  the  schooners  Caroline  and  I'athJiniU  v 
wore  in  fact  at  tlic  time  of  the  time  of  their  seizure  owned  by  ono  A. -.J.  Heiiifel, 
then  a  citizen  of  the  llnitod  States,  and  that  William  Mun^ie  and  fiederick  (.';nno 
in  whose  names  the  claims  fordama;;es  growing  out  of  the  se  /iires  of  these  schooners 
are  made,  had  in  fact  no  interest  in  the  schooners  or  their  outfits  and  catches;  th;it 
the  schooners  Alfred  Adainx,  filack  Diainnnd,  and  Lily,  for  tho  seizures  of  which 
claims  are  made  in  the  schedule,  wore  in  fact,  at  the  time  they  wer(5  seized,  owned 
by  one  A.  I'rank,  who  was  then  a  citizen  of  the  irnitod  States;  that  (lutmun,  in 
whose  name  the  schooner  ''Alfred  Adams"  was  registered,  was  not  the  actual  owner 
of  tho  schooner,  hor  outlit — 

The  Presidknt. — You  argue  tlnit  only  as  a  moral  consideration.  It 
does  not  change  the  lef«al  point  of  view. 

Mr.  PuELi'S. — It  does  not  change  the  legal  point  of  view  as  to  tho 
general  propositions  that  have  been  advanced,  but  it  does,  I  respect- 
fully submit,  eut(ir  into  the  general  character  of  this  act,  when  it  is 
weighed,  as  a  part  of  the  freedom  of  the  sea. 

Senator  Moruan. — Suppose  the  Government  of  Great  Britain  ex- 
pressly authorized  these  things  to  be  done  by  American  citizens  under 
their  law,  would  tiiat  be  a  moral  consideration  or  legal  consideration. 

The  President. — Here  is  no  question  of  special  anthorization.  It 
is  the  natural  operation  of  laws. 

Senator  Morgan. — It  might  well  be  a  case  of  special  consideration, 
or  special  authorization,  as  to  be  Justified  under  the  general  law  or 
general  relations  between  the  two  Governments. 

Mr.  Phelps. — These  only  relate  to  the  seized  vessels.  We  have 
had  no  opportunity  or  occasion  to  enter  into  the  details  of  those  not 
seized.  The  evidence  in  support  of  what  I  have  read,  which  I  do  not 
take  time  to  refer  to,  is  cited  at  the  pages  I  have  read,  and  is  all  con- 
tained in  the  Appendix,  and  it  coni[detely  su])ports  what  is  said  about 
those  vessels.  It  has  been  asked  by  my  learned  friend  why  the  United 
States  Lave  not  prohibited  the  taking  of  these  female  seals  or  sealing 
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at  the  inijuopov  time  of  the  year  m  the  North  Pacific  as  woU  as  in 
]»cliriii<;'  Sea.  The  reason  is  bwaiise  it  is  iniitossibU*  to  y;o  into  a 
l);irliiiinentary,  or  (loiiffressioital  AssiMiibly  and  i)ro))ose  the  passage  of 
a  law  tliat  slionld  exchide  Aniericiin  i-itizens  lioni  tlio  prolits  of  ]»t'Ia{iic 
soidiiij;-  so  long  as  it  was  thiown  open  to  the  rest  of  tlie  worhl.  That 
is  tiie  reason.  No  Governnu'iit  coiiUl  propose  sneh  a  measure  as  that 
witii  the  e.\i)eetation  tiiat  it  wouhl  be  carried.  Who  wouhl  vote  for 
tlmt "?  if  l)y  voting  for  it  you  can  i)reserve  the  seal  trom  extermination 
it  is  wortli  whiU^,  l)ut  to  say  that  tlie  seal  shall  be  exteniiinated  and 
nobody  slndl  i»articipate  in  the  profit  except  a  foreigner  wonhl  b(^  futile. 

Tiie  I'UKsiDKNT. — Is  this  a  criticism  in  Parliamentary  lioveriiment? 

]\lr.  I'liKLi'S. — Well  it  is  better  than  some  criticisms;  it  is  true.  It 
would  be  idle  to  proi)ose  it  and  it  would  be  ecjually  unjust.  But  Con- 
gress, as  soon  as  there  was  a  prosi)ect  of  the  preservation  of  the  seal 
lierd,  i>assed  a  statute  in  1.S92,  an  Act  intitled  an  Act  to  extend  to  the 
Nortli  Pacific  Ocean  the  provisions  of  the  Statute  for  the  i)rotection  of 
the  fur  seals  aiul  other  fur-bearing  animals. 

(Senator  Morgan. — 1  hope  j'ou  will  put  it  on  record.  I  have  r.ot  a 
coi)y  of  that. 

iMr.  PiiKLi'S. — rt  is  very  recent — -Just  as  we  were  coming  here  it  was 
]>assed  through  Congress.  And  now  in  order  to  seal  in  tlie  North 
Pacific  as  well  as  in  the  Behring  Sea  it  will  be  necessary  for  that  class 
of  American  citizens  who  want  to  go  into  that  business  to  get  their 
vessels  registered  in  Canada,  or  sail  under  aiu>ther  flag. 

Senator  Morgan. — I  suppose  it  would  be  as  well  to  say  that  Con- 
gress was  not  aware  until  a  recent  period  that  citizens  of  the  I'nited 
States  were  obstructing  the  policy  of  their  own  country  by  putting 
their  money  under  the  British  flag  in  order  to  seal  on  this  herd. 

Mr.  PuKLi'.s. — The  investigations  that  have  been  made  in  this  case, 
Sir,  have  thrown  more  light  upon  every  branch  and  portion  of  this 
subject  than  ever  had  been  known  before. 

Now  what  is  the  conse(iuence  of  all  this?  I  have  done  with  the 
parties  to  it.  We  say  it  is  extermination.  What  do  tliey  say  on  the 
other  side?  What  is  the  grountl  they  take  iii  respect  to  this  great 
underlying  fact  that  what  they  call  i)elagic  sealing  is  necessarily  and 
at  no  distant  date  a  comi)leto  extermination. 

That  is  »»ur  assertion. 

What  is  theirs?  No  Member  of  this  Tribunal  can  undertake  to  state; 
it  is  not  denied,  but  it  is  not  concieded.  It  is  talked  about.  They  say 
there  are  (!t!ior  reasons  why  t'ne  herd  is  being  exttMuiinated — that  it  is 
the  fault  of  the  management  of  the  Islands,  all  of  which  I  shall  come 
to  in  due  tinu^  if  I  go  on  with  the  discussion  of  this  case.  Aside  from 
any  conduct  good  or  bad,  anything  that  may  bt^  expected  from  an 
intelligent  nation  in  the  struggle  to  preserve  this  industry  that  belongs 
to  it — aside  from  all  that,  what  do  they  say  is  the  consequence  of 
l)elagic  sealing  in  aiul  of  itself? 

I  repeat,  no  Mend)er  of  this  Tribunai  "an  undertake  to  rornnilate  the 
])roposition  of  the  other  side.  They  adnut  killing  in  t'le  waler  to  bo 
indiscriminate,  and  it  must  be — for  nobody  killing  seals  in  the  sea  can 
undertake  to  discriunnato  about  sex  or  age.  Ctdcss  they  are  very 
young  aninmls  and  vi-ry  small  there  cart  '-o  no  disi'iimination.  Well, 
then,  what  follows?  If  this  tradt^  were  in  its  nornml  condition,  hai*'  of 
the  seals  to  be  i'ound  in  the  seawould  be  females — more  than  half  prob- 
ably, l)ecause,  while  everybody  concedes  that  of  those  born  into  the 
world  half  are  male  and  half  are  fenuile,  it  is  not  the  norunil  condition 
of  any  herd  of  polygamous  aninmls  that  as  many  males  survive  as 
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females.  If  they  did,  the  constant  war  wouhl  prevent  the  increase  of 
the  lierd  at  all,  and  therefore,  if  it  were  possible  to  take  tiie  eensns  of 
this  l»erd  as  it  was  when  Kussia  discovered  the  I'rihilot  Islands  where 
from  the  tinu'  of  the  creation  there  had  been  no  hnnian  interference 
with  sex,  it  would  not  have  been  found  there  were  as  many  males  as 
females.  Suppose  there  were  in  the  sea  as  many  females  as  males,  so 
that,  indiscriminately  shootinji',  50  per  cent  of  all  that  were  killed 
■were  females,  I  should  like  to  know,  in  the  lijiht  of  common  sense  and 
common  experience  and  the  knowledj;e  that  is  derived  from  the  prop- 
agation of  all  animals  of  this  class,  what  the  result  of  that  would  be. 
It  is  a  mere  (piest'on  of  speed.  In  the  business  of  extermination,  tiie 
fewer  females  they  kill,  the  lon<;er  they  retard  the  result,  but  that  it 
comes  is  just  as  certain  from  a  slanj^hter  ol"  half  of  the  females,  as  it 
would  if  they  killed  a  greater  number.  Hut  we  «lo  not  stop  there. 
We  do  not  concede  that  to  be  the  case.  We  say  that  the  evidence  in 
this  case  comi)letely  demonstrates  that  the  proportion  of  all  the  seals 
that  are  taken  in  pelagic  sealing  from  one  year  to  another  is  at  least 
85  per  c"nt.  It  is  taken  at  75  per  cent  as  a  mininunn,  and  it  is  stated 
at  1>5  per  cent  and  even  higher  than  that  in  the  specific  evidence  I  will 
call  attention  to,  because  this  is  a  fact  so  important  that  it  needs  to  be 
exactly  understood.  The  evidence  that  c«)nverges  from  various  ditl'er- 
ent  points,  that  are  independent  of  each  other,  completely  establishes 
that  of  all  this  pelagic  sealing,  at  least  S5  per  cent  are  females. 

In  the  tirst  place  I  want  to  call  attention  to  what  the  American 
Commissioners  say.  I  have  only  one  word  to  say  about  that  report, 
and  any  one  who  has  read  it  through  will  not  require  that  word  to  be 
iaid,  because  it  will  have  occurred  to  him.  It  is  the  work  of  a  coujWe 
of  men  whose  authority  and  reputation  as  naturalists  is  not  (itu'stionod. 
We  have  no  persons  in  America  nn)re  compet<'nt  to  speak  on  this  subject, 
if  they  speak  honestly,  than  they.  A  perusal  of  the  report  will  show 
whether  it  is  or  is  not  a  i)artizan  document,  on  one  side  of  the  case, 
nuide  for  a  puri)0se,  or  whether  it  is  or  is  not  a  perfectly  fair,  candid, 
truthful,  and  scientilic  treatment  of  the  subject.  It  would  not  make  it 
so  if  it  were  not  so,  for  me  to  assert  that  it  was.  It  does  not  deprive 
it  of  that  quality  to  assert  that  it  is  not.  I  respectfully  commeml  that 
report,  every  word  of  it,  to  the  jterusal  of  the  Tribunal,  it  it  has  not 
already  engaged  thci  •  careful  iK'rnsal,  in  view  of  tiie  cpiestion  whether 
it  is  to  be  taken  as  fair  and  Jest,  and  1  leave  it  without  any  eulogy  or 
observations  of  my  <>\vii  to  that  candid  scrutiny.  They  give  a  table 
which  contains  th,*  unproximate  result  of  ])elagic  selling  and  the  note 
states  where  they  get  their  iPibriUiMion  from,  which  is  the  best  they 
could  get.    Then  tlie>  say: 

It  ciiiiiiot  ho  (loiiitMl  tliiit  ill  j)t'lii)iii!  soiiliiif;'  tiiiM'o  can  lio  no  s(«le('ti\  (>  killing,  us 
far  iis  individual  seals  are  (■(iiiccriu'd,  and  only  in  a  liniiti'cl  dt'yri'c  liy  rcstriitin;;  it 
OH  ti)  place  aid  tinii'.  It  iioccssarily  I'ollows  that  lomalc  seals  niiiHt  ho  killed  and 
aeiils  wlnist)  sk:".;>  owiiij;  to  a^te  and  I'Oi  ililioii  are  niiieli  less  dosirahle.  As  a  matter 
•'■  fact,  tluM'o  is  millieient  evidence  to  conviiici  lis  that  hy  far  the  ijreater  ])art  of 

.0  seals  taken  at  sea  are  leinales;  iiideeil,  wo  have  yi't  to  meet  with  any  evidenco 
■to  the  contrary.  Tlit"  statements  of  those  wiio  have  had  occasion  to  oxainino  tlio 
catch  of  ])elaf;ic  sealeir  iiiiffht  lie  <|iiote(l  to  almost  any  extent,  to  tht^  etVect  that  at 
least  ei^^lity  jter  ci'i.t  of  the  st>als  thus  taken  ire  females.  On  one  occasion  wo 
exaniiiied  a  jiile  ol  nkiiis  picked  out  at  liiiuiam,  and  which  wo  have  every  reason  to 
beliovo  was  a  part  of  a  pelaj^ic  catch,  and  found  them  'leiuly  all  females.  When  tlio 
soaltTH  themselves  are  not  iiilliienced  liy  the  feeliii!:  that  lliey  are  testilVinj;  against 
their  own  interests  they  yive  similar  testimony.  The  master  of  the  soaliii);  schooner 
''J.  G.  Swan"  declarod  that  in  tho  catch  of  ISIH),  wlien  ho  secured  Hoveral  hundred 
HiaU,  the  ])niportioii  of  femalcH  to  iiialos  was  ahoiit  four  to  one,  and  on  oint  oucasiou 
in  a  lot  of  sixty  Hoals  as  ;v  matter  of  ouriosii,^'  Uo  cgiuitDii  tUo  nuujbiir  i)t'  l«mu|t;9 
ijWltU  young,  finding  1     tj  -devott, 
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They  pursue  that  subject,  aiul  I  do  not  read  by  any  means  all  they 
say.  llow  far  that  is  undertaken  to  be  contradicted  on  the  specific 
point  what  the  projjortion  of  the  female  seals  killed  is,  by  the  British 
Commissioners,  I  refer  you  to  tlieir  Ifeport  to  ascertain,  in  order  to 
see  what  they  say  on  that  subject,  and  to  see  which  of  these  Eeports 
is  sustained  and  <!on(irmed  by  tlie  evidence  in  the  Case. 

(Mr.  Phelps  here  reviewed  all  the  evidence  in  the  case  on  both  sides 
bearing-  upon  the  question  of  tlie  slaugliter  of  iireynant  females  on 
their  way  to  the  islands. 

On  the  first  point  he  claimed  that  the  evidence  from  all  sources  and 
from  many  independent  sourc<>s  jnoved  that  of  the  seals  killed  on  the 
way  to  the  islands  from  S,")  to  90  per  cent  were  females,  a  large  propor- 
tion of  which  were  pregnant  and  about  to  be  delivered  immediately  on 
their  arrival.     In  support  of  this  he  considered — 

{a)  The  common  understanding  of  naturalists  and  all  concerned  in. 
or  familiar  with  the  seal  life,  or  who  were  led  to  investigate  it  before 
this  controversy  arose  in  l.SSd,  and  referred  to  a  letter  to  the  British 
Government  written  by  Lauipson  &  Co.,  the  leading  house  in  the  fur 
trade  in  London. 

A  despatch  of  Admiral  ITotham  of  the  British  iJfavy  to  his  GovciU 
ment  when  commanding  the  Pacific  Squadron. 

Reports  of  the  British  Columbia  Inspector  of  Fisheries  in  1886  and 
1888. 

Another  letter  from  Messrs.  Lampson  to  the  British  Government  in 
1888. 

Mr.  Bayard's  letter  to  the  American  minister  in  1888,  laid  before  the 
Britisli  Government,  going  fully  into  the  facts  and  citing  evidence. 

A  Keview  of  the  Fur-Seal  Fisheries  of  the  World,  by  Mr.  Clark. 

A  memorandum  from  the  Eussian  minister  to  the  British  Govern- 
ment in  1888. 

A  report  of  the  Committee  on  Fisheries  to  the  United  States  Uouse 
of  Kepresentatives  after  an  exhaustive  investigation,  in  which  a  great 
amount  of  evidence  was  taken. 

A  report  of  the  Secretary  of  the  Treasury  of  the  United  States  in 
1889  made  to  Congress. 

A  letter  from  Sir  George  Baden-Powell,  afterwards  one  of  the  Brit- 
ish Commissioners,  Avritten  in  1889,  published  in  the  London  Times. 

A  letter  from  Prof  F.  Damon,  the  eminent  English  naturalist,  pub- 
lished in  the  London  Times  of  l)e(!ember  3.  1889. 

And  other  docunjents  and  publications  to  the  same  effect. 

All  which  state  the  facts  in  regard  to  this  (juestion  as  they  are 
claimed  by  the  United  States,  and  enlarge  up(m  their  importance  and 
inevitable  (ionsecpiences. 

And  I\Ir.  Phelps  pointed  out  that  until  the  creation  of  this  arbitra- 
tion these  facts  had  never  been  questioned  or  denied. 

(h)  The  testimony  of  British,  French,  and  American  dealers  in  and 
manufacturers  of  fur-seal  skins.  Of  these  there  were  examined  on 
the  part  of  the  United  States,  thirty-one.  ICigh:  British,  doing  busi- 
ness in  London ;  two  French,  trading  in  Paris;  nineteen  American,  resi- 
dent in  New  York,  in  Albany,  and  in  San  Francisco.  Among  these 
are  the  oldest  and  largest  dealers  in  the  world,  and  through  their  hands 
l)ass  all  the  seal  skins  taken  from  the  Alaskan  herd,  and  from  that  on 
the  Commander  Islands.  In  the  trade  these  skins  a  dividf.J  into 
three  classes:  "Alaskan,"  embracing  those  taken  oi-  ihe  l'ril»yloff 
Islands;  "  Kussian,"  being  those  taken  on  theCom'n!!n<!er  IslaiM;.','  uid 
"Northwest,"  which  are  those  taken  in  the  sea  by  v.- 1  at  l^  kuow-i  aa 
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*' pelagic  sealing."  They  uiiifornily  testily  tliat  the  male  and  female 
skins  are  easily  distingiiisliable;  tiiat  the  "Northwest''  slvins  are  in 
large  proportion  females,  and  command  conseiiuently  a  lower  ])rice. 
And  the  different  witnesses  state  this  ])roportion  all  the  Avay  from  sev- 
enty-live per  cent,  which  is  the  lowest,  to  ninety  per  cent.  Some  of 
them  without  giving  a  percentage  in  ligures,  say  ''  mostly  "  or  "mainly  " 
or  "almost  exclusively''  females. 

Several  of  the  London  witnesses  have  been  reex;i mined  on  the  ])art 
of  Great  Britain,  but  do  not  modify  their  original  statement  ou  this 
point. 

Nor  is  auy  other  dealer  or  manufacturer  of  seal  skins  produced  by 
(Jreat  Britain  to  testify  to  the  contrary, 

(c)  The  evidence  derived  from  an  examination  of  all  the  sealing  ves- 
sels that  have  been  seized,  or  were  otherwise  in  a  situation  to  have 
their  cargoes  examined,  after  being  engaged  in  pelagic  sealing.  This 
evidence  relates  to  the  contents  of  twenty  ditferent  vessels  examined 
at  different  times  and  places,  and  a  large  number  of  skins  taken  from 
other  seized  sealers,  not  named,  but  examined  at  the  Commander 
Islands  by  the  Eussian  authorities.  And  the  average  result  of  an 
these  examinations  was  that  tlie  slain  were  eighty  eight  per  cent 
females. 

(d)  The  testimony  of  hunters  and  seamen  actu.Uly  engaged  in  x>elagic 
sealing. 

Of  these  witnesses  there  are  one  hundred  and  thirty-six  who  testify 
on  behalf  of  the  United  States,  made  up  as  foHows: 

Of  masters  and  unites  of  vessels,  twenty  nine — five  British  and 
twenty-four  American;  oflicers  of  the  United  States  Xavy  or  Revenue 
Marine,  four;  oflicers  resident  on  the  islands,  two;  seamen  and  hunters 
able  to  write,  forty-eight — nine  British  and  thirty-nine  American;  sea- 
men and  hunters  illiterate,  five  British  and  nine  American;  Indian 
hunters,  tliirty-one.  These  witnesses  state  the  i>roportion  of  females 
taken  in  pelagic  sealing  at  various  ligures  from  seventy  live  to  niiu'ty- 
li\"c  i»er  cent.  Some  of  them  who  give  no  ligures  say  "nearly  all," 
"mo.^tly,"  "a  large  proportion,"  "the  great  majority,"  "principally" 
feina'cs,  or  use  other  words  of  similar  import. 

The  average  of  the  proportion  given  by  all  the  evidence  of  the 
Ti.ited  States  is:  Of  tlie  British  fur  dealers,  eighty-two  per  cent;  of 
the  American,  eighty-live  and  a  half  per  cent;  of  the  contents  of 
\  kissels  examined,  eighty-eight  per  cent;  (>f  the  sealers  and  otlicials, 
ei^d'^;  three  per  cent.  All  the  American  evidence  on  this  point  was 
P'lnted  as  a  part  of  the  original  (.'asc  of  the  United  States,  and  was 
uUerefore  fully  open  to  rei)ly  by  British  evidence. 

The  only  testimony  offered  on  the  subject  on  the  ])art  of  Great 
Britain  was  the  testimony  of  men  engaged  in  the  business  of  ])elagic 
sealing,  brought  forward  in  the  Counter  Case,  so  that  no  opportunity 
to  reply  to  it  was  all'orded  to  the  Cnited  States. 

The  witnesses  thus  i»roduced  nund»er  one  hundred  and  twenty-two. 
Of  these  fcurteeu  fully  sui>i>orted  the  c(Uiteiition  of  the  United  States, 
Ujing  sucIa  exju-essions  as  these  to  indicate  the  ])roi)ortion  of  females  in 
the  pelagic  catch:  "Four-fifths,"  "two-thirds,"  "three  fifths,"  "sixty- 
five  per  <"Mit,"  "eighty  per  cent,"  "chieHy  female."  One  witness,  Cai)t. 
Lavender,  states  it  thus :  "  Over  one  third  fenniles;  nearest  the  islands, 
mostly  females." 

Twenty-two  other  witnesses,  inchnling  five  captains  of  ('anadian  ves- 
sels, state  the  percentage  of  fenmles  as  "more  than  half,"  without  say- 
ing how  much  more,    They  were  not  pressed  t'»  be  more  specific  by  the 
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agents  of  Great  Britain,  though  the  examination  was  ex  parte,  and  it  is 
therefore  fair  to  presume  that  if  pressed  fiirtlier  the  replies  would  not 
have  been  favorable  to  that  side.  Three  Indians  also  testify  in  the 
same  terms,  "more  than  half,"  and  were  not  enquired  of  more  specific- 
ally. Forty -five  other  witnesses  in  stating  the  proportion  say:  "Half," 
"about  half,"  "a  little  more  than  half." 

The  remaining  thirty-eight  witnesses  testify  that  tiie  large  propor- 
tion, or  the  larger  proportion,  of  the  pelagic  catch  consists  of  male  seals.) 

[The  Tribunal  thereupon  adjourned  till  Thursday  the  0th  July  ISO^J 
at  11.30  a.  m.J 
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FIFTY-FIRST   DAY,  JULY  6^",  1893. 

Mr.  Phelps. — Near  the  close  of  the  argument  yesterday,  Mr.  Presi- 
dent, you  put  to  me  a  question  in  respect  to  the  point  I  was  discussing 
in  bringing  forward  the  evidence  to  show  the  very  great  percentage  of 
females  that  were  embrac(Hl  in  the  pelagic  catch, — whether  or  not  that 
might  be  attributed  to  the  fact  that  there  were  so  few,  comparatively, 
of  young  males;  in  other  words,  whether  this  great  preponderance  was 
a  preponderance  of  the  females  or  a  scarcity  of  the  males. 

I  propose  to  answer  that  question  this  morning  very  brietly,  and  I 
think  very  effectively  by  referring  to  certain  testimony  in  the  case, 
which  shows  that  this  great  preponderance  of  fejnales  in  the  pelagic 
catch  wjis  just  as  noticeable  years  ago  when  pelagic  sealing  first  began 
as  it  is  at  the  present  day  after  the  effects  of  it,  and  the  ettects  of  any- 
thing else  in  the  management  of  the  Islands,  have  transpired.  In  the 
year  of  18(J8,  when  pelagic  sealing  first  began,  Mr.  Fraser,  of  the  firm 
of  Lampson  and  Coini)any  in  London,  in  his  deposition  which  is  in  the 
2nd  Volume  of  the  United  States  Apjiendix,  page  557,  fiom  which  this 
is  an  extract,  says  : 

This  fact,  that  the  north  west  skias  are  so  hirgoly  the  skins  of  females,  is  further 
evidenced  by  the  fact  that  in  many  of  the  early  sales  of  such  skins  they  are  classi- 
fied in  Deponent's  books  as  the  skins  of  females. 

It  was  so  noticeable  in  1808  and  afterwards,  according  to  his  deposi- 
tion, that  the  whole  catcli  was  put  down  in  the  book  as  females.  Mr. 
Mclntyre,  the  special  Agent  of  the  United  States,  whose  evidence  is 
prominently  in  the  case  on  many  points  in  his  Oflicial  Keport  to  the 
Government  in  18G9  and  which  will  be  found  in  the  United  States 
Counter  Case,  page  84,  uses  this  language  in  support  of  this  supposi- 
tion— 

That  nearly  all  the  5,000  seals  annually  canght  on  the  IJritish  Columbian  coast 
are  pregnant  females  taken  in  the  wuti'rs  about  the  1st  of  June,  while  apparently 
proceeding  northward  to  the  Pribilof  Group. 

Then  Captain  Bryant,  a  witness  on  whose  testimony  they  rely  on  the 
other  side  on  several  points,  as  we  rely  upon  it,  is  also  (pioted  in  the 
United  States  Counter  Case  at  page  84,  when  writing  of  the  year  1870 
says ; 

Formerly  in  March  and  April  the  natives  of  Pugot  Sound  took  large  numbers  of 
pregnant  females. 

In  August  1886,  Rear- Admiral  Culme  Seymour  of  the  British  Navy, 
{iddressing  the  Admiralty — this  will  be  found  in  the  Appendix  to  Great 
Britain's  Case,  vol.  3,  United  States,  No.  2,  18U0,  page  1 — says: 

The  Uritish  Columltian  soal  schooners  seized  [by]  United  States  Revenue  cruizor 
Corwiii,  Hehring  Straits,  seaward  70  miles  from  ott"  the  land  [f  in  the  execution  of] 
killing  female  seals,  and  using  lire-arms  to  do  it,  which  they  have  done  for  tlireo 
years  without  interference,  although  in  company  with  Corwiu. 
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The  snme  year  INFr.  I\Io\vat,  tlic  Inspector  of  the  Fisheries  of  Canada, 
British  Colninbia — and  tliis  is  taken  from  the  3rd  vohune  of  the  Aj)pen- 
dix  to  the  Uritish  Case,  page  17;?, — reports: 

TIhtc  wero  killed  this  year  ho  Cur  from  10,000  to  50,000  fiir-soals  whicli  liavo  boen 
taktiu  by  s(  Iiooiuts  from  San  I'lanciHco  and  \'ictoriii.  Tlii!  f;T('ator  number  wore 
killed  in  Hohiinj;  Sea,  and  were  nearly  all  eows  or  female  seals. 

In  l.SJ)2,  Cai)tain  Shepard  of  the  United  States  Keveiiue  Marine — 
and  this  is  taken  from  the  lind  volume  of  the  United  States  Appendix, 
page  18!) — sa.vs  in  his  depositions: 

I  examined  skins  from  tlie  sealinj;  vessels  seized  in  1887  and  1880.  over  12,000  skins, 
and  of  these  at  least  two  thiids  or  three-fourths  were  the  skins  of  females. 

This  is  selected  evidence  out  of  much  more  to  the  same  effect.  It 
comes  from  men  of  the  highest  standing  and  position,  in  the  majority  of 
cases  British,  and  in  the  majority  of  cases  official;  and  if  this  is  true,  it 
be«!omes  apparent  that  the  proportion  of  females  taken  in  the  pelagic 
cfitcli  in  these  years  before  any  of  the  canses  tliat  are  suggested  by  my 
learned  friends  for  the  diminution  in  the  nnmber  of  males  had  at  all 
taken  ettcitt.  These  observations  are  in  re])ly  to  your  very  pertinent 
and  proper  <(uestion  which  I  was  very  glad  to  have  put.  They  form 
my  reply,  ami  wlien  1  come  to  deal  with  that  part  of  the  case,  we  shall 
utterly  and  completely  refute  upon  the  evidence  in  the  Case  the  >ug- 
gestion  that  any  such  conseciuence  <*ame  from  any  mismanagenu'iit  of 
the  Islands.  We  shall  show  to  begin  with  that  it  de])ends  on  nothing 
that  is  reliable,  and  shall  show,  in  the  next  place  that  it  is  over-whelm- 
ingly  contradicted  by  the  evidence. 

Jiut  still  dealing  for  a  moment  longer  with  the  President's  enquiry, 
the  pelagic  sealing  near  the  LMissian  Islands  is  a  new  business.  The 
Islands  never  have  been  harrassed  by  pelagic  sealing  before.  How 
new  it  is  will  be  apparent  at  a  future  stage  of  this  case,  Avhen  we  come 
to  consider  how  nmch  the  liussians  have  made  out  of  the  zone  they 
have  exacted  from  Great  Britain  where  the  seals  are  taken  now.  I 
only  say  now  that  this  was  sealing  where  no  pretence  had  ever  arisen 
of  a  scarcity  of  males,  or  of  any  cause  which  could  produce  a  scarcity 
of  males,  and  yet,  on  those  vessels,  the  average  of  females  taken  in 
the  pelagic  catch  by  these  schooners  comes  fully  up  to  this. 

The  President. — Is  there  not  an  explanation  to  be  made  as  to  sea- 
sons and  places  of  the  catches  in  "onnexion  with  the  sexes f 

Mr.  Phelps. — No,  I  shall  show  you,  when  we  come  to  Eegulations, 
where  the  seals  are  taken. 

The  President. — But  we  are  told  that  the  females  went  in  a  herd 
together  separate  from  the  bulls  and  c/en  from  the  young  ones,  and 
})assed  through  certain  places  at  certain  seasons,  and  consequently 
were  not  at  other  places  in  the  same  seasons  or  not  at  those  places  at 
other  seasons. 

Mr.  Phelps. — For  this  reason,  if  we  confined  our  evidence  to  par- 
ticular times  or  particular  ships,  it  would  be  open  to  the  inference  that 
possibly  those  ships  were  to  -some  extent  exceptional.  Our  evidence 
goes  to  the  entire  pelagic  sealing — all  that  takes  place  at  any  period 
when  the  weather  allows,  and  goes  to  show  that  the  percentage  of  female 
seals  i)rin('ipally  pregnant,  while  tiie  herd  are  on  their  way  to  the  Island, 
is  the  same  percentage  of  nursing  females  after  they  get  to  Behring  Sea. 
The  evidence  covers  the  whole  business,  every  month  in  the  year  in 
which  it  takes  place;  it  covers  all  vessels  engaged  in  it,  as  far  as  we 
can  reach  them,  and  all  places  in  which  seals  are  taken  in  the  sea  in  the 
whole  year. 
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T  oannot  stop  to  criticise  the  Uiitish  evidence  particiilavy,  or  to  jjo 
through  the  evidence  of  each  of  these  witnesses  to  show  the  exphina- 
tion  that  might  be  found  in  the  testimony  consistent  witli  trutli.  They 
are  sealers,  of  course,  swearing  on  behalf  of  their  own  craft.  Tlieir 
testimony  is  necessarily  c.v  })nrt€,  as  all  the  evidence  is.  It  is  taken  iu 
such  a  way  that  we  cannot  rejdy  to  it,  or  explain  it  in  any  way.  Jiut 
let  it  stand  without  any  criti(;ism  at  all  as  the  testimony  of  38  hunters 
and  sealers  who  come  here  and  tell  you  the  greater  proi)ortion  of  jielagie 
sealing  is  niales,  if  that  is  the  real  ])urport  of  their  evidem-e, — it  will  be 
seen  in  many  cases  they  are  referring  to  i)articular  voyages  and  par- 
ticular ships, — these  .'>.S  men  constitute  all  the  evidence  tlu're  is  in  this 
case,  giving  them  tlieir  utmost  elfect,  as  against  the  mass  of  evidence 
from  all  sources  that  we  have  brought  to  bear,  from  these  numerous 
British  witnesses  who  swear  the  other  way,  the  British  subjects 
examined  by  us  who  swear  the  otiier  way,  and  the  arraj'  of  othcers, 
otlicials,  hunters  and  seamen,  four  tinu's  as  many,  in  addition  to  the  con- 
clusive evidence  of  the  furriers,  and  the  equally  conclusive  evidence 
ati'orded  by  the  vessels  that  were  searched. 

Here  is  a  (luestion  of  fact  that  nuist  be  decided  upon  the  evidence. 
There  is  no  other  way  to  decide  it.  Members  of  the  Tribunal  know 
nothing  about  it  except  what  they  derive  from  the  evidence.  I  have 
fairly  laid  before  you,  for  1  have  had  my  own  calculations  carefully 
revised,  and  1  speak  with  confidence  about  their  accuracy,  the  result 
of  the  evidence  on  this  point.  To  lind  against  the  contention  of  the 
United  8tates,  you  must  take  this  scattered  array  of  witnesses  I  have 
alhided  to,  and  which  is  open  to  all  sorts  of  criticism,  if  1  had  time  to 
make  it,  as  showing  to  what  period  and  occasion  their  evidence  alludes, 
and  balance  that  against  the  whole  mass  of  the  testimony. 

One  remark  nunc.  The  least  reflection  will  show  that  our  calculation 
must  be  true.  They  are  killing  seals  at  sea,  where  they  cannot  dis- 
criminate and  do  not  attemi)t  to.  In  the  normal  condition  of  the  herd 
there  would  be  at  least  as  many  females  as  nuiles,  as  I  remarked  yester- 
day, probably  nu)re.  Ever  since  18t7,  when  the  system  of  discrimiiuit- 
ing  killing  was  introduced  by  Russia  on  these  islands,  they  have  been 
making  this  considerable  draft  of  young  males  on  the  islands.  What 
must  then  be  the  greater  ])roportion  of  seals  in  the  sea  in  these  later 
years  after  all  that  period.  We  have  some  tables  tiiat,  in  another  con- 
nection, where  they  more  ]>ro])erly  belong,  I  shall  lay  before  you,  in 
which  we  have  made  the  geneial  observation  that  1  have  Just  made  the 
basis  of  ai    ictual  calculation.    1  dismiss  that  subject  for  the  i)resent. 

Now  to  come  to  another  point  which  1  propose  to  treat  in  the  same 
way  and  to  get  over  as  rajjidly  as  possible.  I  have  spoken  of  the  pro- 
portion of  females.  Now  what  proportion  of  the  females  in  the  Spring 
catch,  in  the  Pacific  Ocean  catch — not  now  referring  to  IJehring  Sea — 
what  pro])ortion  of  them  ai"e  actually  i)regnant  when  they  are  taken. 

This  is  not  a  very  imjjortant  question  for  tiiis  reason.  The  destruc- 
tion of  a  female  affects  the  herd  not  so  much  by  the  ycmng  she  is  about 
to  produce  that  year — that  can  only  be  one — it  is  the  future  production 
of  the  animal  going  on  iu  a  geometrical  progression  that  is  so  destruc- 
tive. It  is  of  no  consequence  to  say  that  the  fenude  that  was  killed  this 
year  was  not  ])regnant.  What  if  she  was  not?  Is  she  not  going  to  be 
pregnant  in  all  tlie  successive  years  of  her  available  life  hereafter. 

Mr.  Justice  Haulan. — And  that  is  increased  if  the  pup  that  is  killed 
is  a  female  also. 

Mr.  Phelps. — Yes,  I  have  made  that  the  subject  of  calculation.  I 
have  said  that  it  is  a  question  of  geometrical  progression;  if  a  female 
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is  killed  wlio  would  have  hud  8  or  10  pups,  or  whatever  the  number  may 
be,  according  to  her  aye,  half  of  those  would  be  females,  and  of  that 
half  that  aie  females  the  same  ratio  of  ])ro{;ression  would  no  on  if 
they  survived  to  become  produ(;tive  themselves.  As  1  su^sest,  it  is  a 
{jreat  deal  worse  for  the  herd,  not  speaking  of  humanity,  to  kill  a  young 
fcnuile  that  is  not  pre<jnant  tiian  it  is  to  kill  an  old  female  that  is  actu- 
ally preynant.  They  destroy  more  young  ones  in  one  case  than  in  the 
other.  It  is  oidy  the  inhumanity  that  distinguishes  it.  They  may  kill 
a  pregnant  female  that  never  would  have  another  pup,  or  niore  than 
one  or  two,  or  they  may  kill  a  young  female  with  her  whole  life  before 
her,  that  would  Lave  10, 12,  or  14.  Jiut  still  this  point  is  made,  and  I 
do  not  mean  to  ])ass  over  any  issue  of  fact  that  has  been  made,  because 
one  thing  I  claim  to  be  i)erfectly  clear,  whatever  the  decision  of  the 
Tribunal  may  be  in  respect  of  this  case  in  any  of  its  ])oints  or  in  any 
of  its  results,  that  there  is  not  an  allegation  of  fact  which  the  Govern- 
ment of  the  IJnited  States  have  put  forward  in  their  case — not  one — 
that  is  not  ]»erfectly  demonstrated  to  be  true  by  the  evidence. 

Now,  on  the  subject  of  pregnant  fenmles,  it  is  conceded  that  the  period 
of  gestation  is  11  to  12  months,  uiuhmbtedly  12  lunar  months;  because 
that  is  the  analogy  with  other  such  animals.  The  witnesses  speak 
of  it  as  being  11  to  12  months;  and  I  supi)ose  that  it  is;  and  also  that 
the  young  are  all  born  iu  June.  Tllfe  testimony  agrees  about  that  with 
a  very  few  exceptions, — some  witnesses  say  in  the  very  early  July;  they 
are  born  at  the  latest  in  June  and  the  early  July.  There  is  no  proof 
of  any  young  coming  into  the  world  on  these  Islands,  and  certainly  not 
anywhere  else  later  than  that.  I  am  reminded  that  is  the  British  Com- 
missioners' ligure,  —from  the  liith  of  June  to  the  15th  of  July,  but,  really, 
there  is  no  divergence  of  testimony  on  that  subject. 

Then,  all  the  i)regnant  females  that  are  in  the  herd  are  necessarily 
on  their  way,  through  the  sea;  and  they  are  exposed,  how  much 
exposed  we  shall  point  out.  Of  course,  without  any  evidence  you 
would  see  that  there  nuist  be  a  large  number  pregnant.  Of  course  also, 
the  pro])'  •  prop(U'tion  of  the  females  who  are  2  years  of  age  only,  or 
yearlings,  .md  are  not  pregnant,  as  they  do  not  produce  young  until  the 
third  year, — in  the  loose  statements  that  some  witnesses  have  made 
about  ban-en  females,  are  included;  but  the  evidence  on  this  subject  is 
this;  and  from  general  considerations  we  show,  before  you  look  at  the 
evidence,  what  the  evidence  must  be  if  it  is  true.  The  IJnited  States 
have  examined  lievenue  OtHcers,  sea  captains  and  +"ur-dealers,  and  I 
mean  by  that  fur-dealers  who  are  there  and  know  the  facts  personally. 
This  does  not  come  from  the  examination  of  tlie  London  fur-dealers, 
but  frou)  fur  dealers  on  the  Pacific  Coast  who  know  the  business. 
Aside  from  that,  we  have  examined  7  Captains,  Captain  Cantwell, 
Captain  Shephard,  Captain  Scammon,  Captain  Douglass,  Captain 
Hays,  liiebs,  the  fur-dealer,  and  a  Missionary  of  the  name  of  Duncan. 
These  witnesses  say  "75  percent;"  "95  per  cent;"  ''a  maijorityof  all;" 
"nearly  all  of  catch;"  95  per  cent  of  all;"  "nearly  all  of  catch;" 
"nearly  all  of  catch;"  are  i)regnant  females.  We  have  examined  of 
Sealing  Cnptains,  Mates  and  Owners,  following  the  same  qualilication, 
and  putti.ig  those  by  themselves  who  can  write  as  somewhat  superior 
to  the  common  men,  25;  4  of  these  are  British  subjects  and  21  Amer- 
ican. The  testimony  of  these  25  men  is  this;  "the  greater  number;" 
"90  percicnt:"  "99  percent;"  "75  i)er  cent  of  all;"  "the  majority;" 
"most;"  "all;"  "85  percent;"  "nearly  all  of  catch;"  "75  to  80  of  all;" 
"all  of  catch;"  "four-lifthsof  the  cows;"  "nearly  all;"  "mostly  all,"— 
a  rei)etitiou  of  those  words  or  of  exactly  the  same  siguiticance,  stating 
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it  from  the  lowest  "7r»"  up  to  several  witnesses  who  say  "all,"  which 
is  prohably  rather  a  strcjiijf,  though  perhaps  natural  statement  of  wit- 
nesses who  do  not  attempt  to  be  particularly  critical. 

Then  we  have  examined  hunters  and  seamen,  not  oflicers  of  vessels, 
t)2:21  of  them  are  liritish  suhjects,  and  41  American  subjects,  and  the 
languageof  those  witnesses  is.just  the  same.  It  wonldbe  a  repetition  for 
me  to  read  down  these  two  or  three  columns.  Ti»e  lowest  that  is  stated, 
I  believe — I  think  some  few  of  these  witnesses  say — is  00  ])er  cent, 
rhey  are  very  few.  Most  of  them  use  these  expressions  that  1  have 
read:  "Most";  "a  large  nmjority";  "mostly  all";  "two-thirds"; 
"nearly  all";  "almost  exclusively";  "most  of  the  females";  "the 
majority  ";  and  to  the  sante  effect.  1  think  there  is  not  a  witness,  excei)t 
two  or  three  that  sjjeak  of  75  per  cent,  who  falls  short  of  that.  That, 
you  see,  shows  how  it  came  to  pass  that  Mr.  Lampson  in  keeping  his 
books  dassitied  these  as  female  skins,  because  the  ex<!ei>tion8  were  too 
small  to  take  a(!count  of.  Then  we  have  examined  Indian  hunters  and 
Indians,  but  not  the  less  truthful  on  that  account.  They  have  not 
acijuircd  yet  all  the  virtues  of  civilization,  and  their  testimony  is  to  the 
same  eflect.  There  are  of  these  witnesses  74,  and  I  have  given  here 
the  names  and  i)ages  on  which  their  testimony  is  found,  and  the  i)oint 
or  substance  of  their  testimony.  It  is  an  exact  repetition  of  wliat  I 
have  already  said.  There  are  a  few  of  these  witnesses  that  say  "about 
a  half", and  they  do  not  go  as  far  as  the  others.  "About  a  half" ;  "  fully 
a  half";  "  one  half".  Tiiere  are  a  small  number  who  say  that,  and  the 
great  majority  use  the  stronger  language  that  I  have  given.  1  tind  a 
more  specific  recapitulation  than  that.  U8  of  these  witnesses  say  "  one 
half";  " about  a  half";  " nearly  a  half";  " a  little  over  a  half".  Two 
say  "less  than  half";  and  one  of  them  says  "a  third";  and  one  says 
"three  out  of  ten";  which,  of  course,  would  be  less  than  a  third.  AH 
the  others  say  what  they  do  say  in  the  language  I  have  referred  to. 

Now  what  is  the  British  evidence  on  this  i)oint?  They  have  exam- 
ined apparently  a  large  body  of  men — I  should  say  really  a  large  body 
of  men.  There  are  25  of  their  witnesses  who  sustain  the  United  States 
Case,  who  use  the  same  language  that  our  witnesses  do; — "the  greater 
number",  "most  of  the  females",  "about  two-thirds",  "most  of  the 
females",  "three  out  of  five",  "about  two  thirds",  "females  for  the 
most  part",  "cows  for  the  most  part".  Then  one  says:  "75  percent", 
"four  out  of  six",  "two  out  of  three".  One  says  he  did  not  get  any 
this  year  that  had  no  pups.  "I  do  not  rememlter  having  got  an  old 
cow  that  had  no  milk:  one  hunter  says,  I  never  saw  an  old  cow  along 
coast  without  pups",  .and  so  on.  I  do  not  read  it  all.  There  are  thus 
25  British  witnesses  that  cannot  be  distinguished  in  their  testimotiy 
from  ours.  Then  there  is  another  class  of  14  of  their  witnesses  who 
are  called  to  contradict  our  evidence,  and  they  do  not  contradict  it. 
They  do  not  specifically  sustain  it,  but  they  do  not  contradict  it. 
They  say,  the  proportion  of  pregnant  females  is  "  about  half",  "  fully 
half",  "or  not  more  than  half".  There  are  three  more  who  use  these 
expressions — "many  of  the  cows",  "a  good  many",  "quite  a  number". 
Then  here  are  six  witnesses  in  all  of  this  array  of  evidence  on  the 
British  side  who  testify  aftirmatively,  that  the  number  and  ])roportiou 
of  pregnant  cows  in  this  catch  was  small — and  they  say  "about  25 per 
cent",  "about  a  quarter",  "in  a  total  catch  of  119  only  .'50",  in  a  catch 
of  202  only  65".  These  refer  to  particular  catches.  "  Half  I  got  this 
year  females,  mostly  young  cows,  only  four  or  five".  Then  another 
witness  says,  "out  of  300  not  more  than  100".  That  was  in  one  catch.. 
Then  one  witness — an  Indian,  I  judge,  says  "  lots  of  them  are  old  cowa 
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without  pnps''.  Tlicn  thcro  are  two  others  wlio  (locline  to  oxjiress  an 
opinion.  One  of  tlieni,  n  witness  named  Siialter,  says,  he  cannot  say 
what  jtropoition,  and  I  find  one  added  at  the  bottom  to  those  2."»  I  gave 
before  on  tln^  Biitish  side  who  sujjpoit  the  American  Case.  There  you 
see  where  this  evidence  comes  out.  There  is  anotlier  chiss  of  witnesses 
however,  it  is  only  right  to  say,  in  attempting  to  deal  with  the  whole 
of  this  evidence,  in  winch  this  is  put  in  another  way,  not  how  many, 
not  what  ]>roi>ortion  of  the  cows  are  jnegnant,  but  what  i»ro|)ortion  of 
barren  females  are  found  in  the  catch.  As  1  have  explained,  that 
means  all  who  are  not  in  a  condition  of  pregnancy,  who  are  not  gravid. 

Of  these  British  witnesses,  S  testify  to  finding  veiy  few  barren 
females;  they  say,  "li  out  of  ItO";  "not  iu)ticeable";  "not  any";  "not 
.seen  any";  liave  only  seen  few";  "they  are  generally  two  years  old, 
and  travel  with  young  seals";  and  one  witness  gives  the  explanation 
(hat  he  has  seen  a  few  older  fennvles  that  were  barren, — "got  a  few 
barren  fenniles  this  year";  "L'outof  90  seals";  "afew  barren  females"; 
and  another  witness  says,  "We  cannot  tell  in  the  sea  whether  the  cow 
is  barren  or  not";  and  another  "  we  always  iiiul  a  few  barren  females". 

Then  there  are  10  wh<»  testify  to  limlingagreatnuniy  barren  females. 
Ten  of  these  sealers  testify  strongly  the  other  way.  In  (54  .seals  "20or 
25".  Another  says,  "  (]uite  a  number".  "  liy  barren  fenniles,  I  mean 
one  that  has  no  young".  Then  by  another  witness,  "a  good  mairy 
barren  females  this  year";  "a  great  nniny";  "almost  half  barren;  the 
other  half  cows  and  pui)s".  Then,  "Less  than  half,  about  a  quarter". 
That  is  the  evidence  on  this  subJ(M't. 

I  next  enquire  what  ])roportion  of  the  females  taken  in  Behring  Sea 
are  nursing  mothers,  who  have  young  upon  the  islands. 

(Upon  this  point  Mr.  Phelps  reviewed  all  the  evidence  upon  both 
sides.  He  pointed  out  that  on  the  part  of  the  United  States  had  been 
examined  four  officers  and  Government  ollicials,  eight  captains,  owner.s, 
and  mates  of  vessels  engaged  in  the  sealing  business,  thirty-.six  hunt- 
ers and  seamen,  white  men,  and  nine  Iiulian  hunters  engaged  in  the 
same  pursuit,  fifty-nine  witnesses  in  all.  That  the  statement  of  those 
among  this  nund)er  who  attempted  to  give  a  iiumerical  i)roportion  of 
nursing  females  killed,  fixed  it  variously  at  from  seventy-five  to  eighty 
per  <'ent  of  the  whole  liehring  Sea  catch.  That  the  other  witnesses 
testified  the  nursing  females  fornuHl  "the  large  proportion,"  "nearly 
all,"  "the  greater  part"  of  the  catch,  ard  other  equivalent  ex])ressions, 
except  that  three  of  thorn  gave  no  opinion  upon  this  point,  but  only 
stated  the  distances  from  the  islands  at  winch  nursing  seals  were  found. 

He  showed  that  the  Uritish  Commissioners  in  their  report  stated  that 
no  nursing  females  were  killed  in  the  early  part  of  the  season,  and  but 
few  later  in  the  summer,  but  remarked  tlnit  in  this,  as  in  every  other 
dispxited  fact  in  the  case,  without  exception,  the  statement  of  th3  British 
Oommi.s.sioners  was  overwhelmingly  refuted  by  the  evidence. 

He  pointed  out  that  upon  this  question  there  had  been  examined  ou 
the  part  of  (ireat  Britain  twelve  captains  of  vessels,  twenty-three  hunt- 
ers and  sealers,  and  ten  Indian  hunter.s — forty-five  witnesses  in  all; 
that  of  these  nineteen  sustained  the  American  contention  that  the 
greater  part  of  the  Behring  Sea  catch  were  nursing  females,  using  the 
same  language,  as  to  the  proportion,  employed  by  tlie  witnes.ses  on  the 
American  side;  that  fourteen  of  the  others  did  not  contradict  the  Amer- 
ican witnesses,  expressing  no  opinion  upon  the  i)oint  and  not  being 
pressed  to  express  any,  although  their  n»eansof  knowledge  were  ample; 
and  only  eleven  witnesses  supi)orted  the  British  contention,  stating  that 
the  nursing  mothers  killed  in  the  Behring  Sea  were  "few,"  "very  few," 
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or  "none."  So  tlnit  "Tespeetive  of  tlio  American  evidence,  tlie  jjreat 
wei{>iit  of  the  Jhitish  testimony  went  to  estiiblisli  the  fuct  chiimed  by 
the  United  States  to  be  true  and  stated  by  the  American  Commis- 
sioners. 

He  further  remarked  that  from  th«^  nature  of  the  case,  upon  the  undis- 
puted account  of  the  Iiabitsof  the  seals,  it  coidd  not  be  otherwise  than 
that  the  };reater  part  of  the  seals  taken  in  the  IJehrinj;  Sea  must  be 
nursinjj  mothers,  since,  at  the  time  wIumi  the  catch  in  tiuit  sea  was  in 
profjress,  very  few  otiier  seals  left  tlu'-  islands,  and  tlie  mothers  of  the 
pups  Just  born  were  compelled  to  go  out  and  did  go  out,  sometimes  to 
long  distances,  for  sustenance.) 

Mr.  Phelps  proceeded:  I  pass  on  to  another  subject,  the  effect  on 
the  young  on  the  Islands  of  the  death  of  these  nursing  mothers.  We 
have  had  the  extraordinary  suggestion  made  tlnit  the  young  may  be 
left  without  n(mrishnient,  and  are  going  to  live  somehow  or  other,  and 
that  the  destruction  of  the  motliers  does  not  make  any  difference. — Per- 
haps some  otlier  mother  will  nurse  them — that  is  one  theory.  Another 
is,  that  they  do  not  need  any  nursing — that  they  come  down  to  the 
shore  and  forage  on  the  sea-wrack,  and  so  forth.  IJut  what  is  the  evi- 
dence? In  the  lirst  place,  the  eviilenc^e  on  that  subject  of  the  great 
number  of  dead  pups  that  are  found  on  the  rookeries  is  not  denied  and 
cannot  be  denied.  I  need  not  refer  you  again  to  it,  because  that  is  i;ot 
in  dispute;  but  other  reasons  are  given  or  attempted  to  be  given  for 
the  mortality. 

It  is  said  by  my  learned  friends  that  there  were  no  dead  pups  seen 
on  the  rookery  in  any  great  numbers  up  to  1891,  ami  they  say  if  pelagic 
sealing  was  <lestroying  the  nursing  females  in  the  previous  years,  how 
comes  it  to  pass  that  young  were  not  found  dead  on  the  rookery  till 
1891?  Then  they  say  the  mortality  in  1891  was  (!onlined  to  St.  Paul's 
Island,  one  of  the  Pribiloffs,  and  did  not  extend  to  the  other;  and  to  two 
rookeries  on  that  Island.  Then  they  say  that  the  mortality  appeared 
again  in  189li  upon  the  same  rookeries,  although,  under  the  modus 
Vivendi,  there  was  no  sealing  in  Behring  Sea  to  destroy  the  nursing- 
mothers;  and  they  say  that  no  unusual  number  of  dead  pups  was  seen 
on  the  Commander  Islands  in  1892,  notwithstanding  that  pelagic  seal- 
ing had  begun  there. 

Now,  all  these  proposition's,  if  true,  would  constitute  a  complete  and 
conclusive  answer  to  the  chargfe  that  the  pups  starved  to  death  by  the 
destruction  of  their  mothers  during  the  suckling  period.  In  what 
extraordinary  manner  l'roviden<'('  provided  for  their  surviving  would 
still  be  left  s-  matter  of  astonishment;  but  it  would  dispose  of  the  fact 
that  death  was  owing  to  the  destruction  of  mothers. 

The  difficulty  with  those  propositions  is  that  there  if  lO  one  of  them 
that  is  true.  They  are  assumi)tions  not  sup])orted  by  o\  i.lcnce,  and  are 
utterly  disproved. 

In  the  first  place,  as  to  the  proposition  that  there  were  no  dead  pups 
prior  to  1891  seen  on  the  rookery  in  any  great  numbers.  That  is  their 
proposition — there  is  no  evidence  to  show  it. 

I  will  call  attention  to  the  testimony  on  this  subject  as  rapidly  as  I 
can ;  not  all  of  it — there  is  a  great  deal  more.  It  will  be  found  between 
pages  4(50  and  481  of  the  Ai)pendix  to  the  American  Argument — the 
Collated  Testimony.  The  full  depositions  are  in  all  cases  referred  to  in 
the  margin,  so  that  by  turning  to  the  2nd  United  States  Api)endix — 
another  book — you  see  the  whole  of  the  statements.  There  is  a  great 
deal  more  testimony  as  I  say  between  the  pages  I  have  mentioned. 
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Mr.  Clark,  who  was  four  years  on  Sf.  (icorj;(>,  from  1884  to  1S80,  aay«: 

llftul  "juip'' NfiiN,  which  Hccin  to  liavc  Hturvcd  to  death,  f;r<'\v  very  nunii'roiiH  on 
tln'  rookfiicH  tliosr  httltT  yours;  mul  I  iioticud  when  driving  the  tiaclielor  hciiIh  for 
]<illin^,  iiH  w<<  startril  tht-iii  ii)>  from  tlitt  lieitch,  that  many  Hiiiall  "  |)ii|ih'',  halfstarvnd, 
a|>|>arfntly  iiiotherlrsH,  liad  wandrred  away  from  tliu  Itri't'dinir  ^roiiiiilN  an<l  liccamu 
mixed  with  tiio  kilhildc  seals.  'J'he  iiaiives  called  my  atteiilioii  to  these  waifs,  say- 
ing that  it  did  not  nsit  to  he  so,  and  that  the  mothers  were  dead,  utberwisu  they 
woiiH  he  n)>on  the  hreedinj^  ;;r()iinds. 

l\Fr.  Iliiiissoti,  a  sealer,  was  five  years  on  St.  I'anl  island — from  1880 
to  ISOI:  1  do  not  stoj)  to  give  the  i>a;;e  (tf  these  partieiihii'  ones, — it  is 
ail  between  the  pajjes  I  have  jjiven,  and  1  tniist  save  all  tlie  time  1  can. 
]Mr.  Ilansson  says: 

There  were  a  good  many  dead  pups  on  the  rookeries  every  year  I  was  on  the  island, 
nnd  they  siMMned  to  ^row  nmre  numerous  from  y<'ar  to  year.  There  may  not  in  fact, 
liave  been  nii-re  of  tiieiu  lieeause  rookeries  were  all  the  time  urowinn  smalliT,  and 
the  r.ead  itu|>s  in  the  latter  years  were  more  numerous  in  i)r<)itortion  to  the  live  ones. 

Mr.  Mclntyre,  wliose  name  has  become  qnite  famiiiar  to  you,  was  on 
the  Islands  from  1870  to  1882,  and  from  188(1  to  188!).     Jlo  says: 

The  seals  wer(!  ajijiiirently  subjeol  to  no  diseases;  the  ])U|i8  were  always  fat  and 
lioalthy,  and  dead  ones  very  rarely  seen  on  or  alxtut  the  rookeries  jtrior  to  1M84. 
Upon  my  return  to  tiie  isliuids,  in  ISHli,  1  was  told  by  my  assistants  and  the  natives 
that  a  very  larfjo  nnmlier  of  ])U])s  had  perishe<l  the  preceding;  seascn,  a  ))art  of  them 
dyin;;  ni>oii  the  islands,  and  others  Wcin^r  washed  asliore  all  seeming  to  have  starved 
to  death;  the  same  tliiuf^  occurred  in  IWti,  and  in  each  of  the  following?  vears.  to 
nnd  includin^j  1S8!».  Kven  before  I  left  tiie  islands  in  August  ISSIt,  1887  and  1888,  I 
saw  hundreds  of  half  starved,  bleating  omaciated  l)ups,  waiuUM'in;^  aimlessly  about 
in  search  of  their  dams,  and  ]>resuntin^  a  must  ])itiable  a])pearanc(;. 

Mr.  Morgan,  who  was  13  years  on  St.  Georjjfe  as  the  Agent  of  the 
lessees  from  1 874  to  1 887,  says : 

Hut  facts  came  under  my  observation  that  soon  led  me  to  what  I  believe  to  be  tho 
true  cause  of  dcHtruction. 

For  instance,  iluriufj  the  jieriod  of  my  residence  on  St.  (ieor^e  Island  down  to  the 
period  of  188i,  tuere  were  always  a  number  of  dead  i>ui>8,  tho  nun\ber  of  wlii<'h  I 
<'annot  Rive  exactly,  as  it  varied  from  year  to  year,  and  was  dependent  upon  acci- 
«ionts  or  the  destructiveness  of  storms.  Younu  seals  do  not  know  how  to  swim  from 
liirUi,  nor  do  they  learn  how  for  six  weeks  or  two  months  after  birth,  and  therefore 
are  ut  the  mercy  of  tho  waves  durin<;  stormy  weather.  Hut  from  the  year  1884  down 
to  th  ( ]ieriod  when  I  left  St.  George  Island  (1>J87)  there  was  a  nnirkod  increase  in 
the  r.  umber  of  dead  ])up  seals,  amountiuff  perhajts  to  a  trebling  of  the  number 
obsejved  in  former  years,  so  t'.iat  I  would  estimate. the  number  of  dead  i)nps  in  the 
year  1887  at  about  live  or  seven  thousand  as  a  i,  laximum.  I  also  noticed  during  my 
last  two  or  three  years  lunong  the  number  of  dead  pups  an  increase  of  at  least  70 
per  cent,  of  those  which  were  emaciated  and  ])oor,  and  in  my  judgment  they  died 
from  want  of  nourishment,  their  mothers  having  been  killed  while  away  from  the 
island  feeding,  because  it  is  a  fact  that  i)ups  drowned  or  killed  by  accidents  were 
almost  invariably  fat. 

Mr.  Loud,  Cxovernment  Agent  from  1885  to  1889,  states  the  same 
thing.    He  says: 

I  am  unable  to  make  a  statement  as  to  the  nnmVer  of  dead  pups  on  the  rookeries 
in  that  year, 

That  is  1885: 

but  in  1886  I  saw  a  large  number  of  dead  pups  lying  about.  These  pups  were 
very  much  emaciated  and  <'vi(l(Mitly  had  been  starveil  to  death.  .  .  In  1887  the 
number  of  dead  pups  was  much  larger  than  in  1886.  In  1888  there  was  a  less  number 
than  in  1887  or  in  1889,  owing,  as  1  believe,  to  ii  decrease  of  seals  killed  in  Hehring 
Sea  that  year,  but  in  188!)  the  increase  again  showed  itself.  I  believe  the  number  of 
dead  pups  increased  in  about  the  same  ratio  as  the  number  of  seals  taken  in  Behring 
Sea  by  pelagic  sealers. 

Mr.  Gott",  who  was  Treasury  Agent  from  1889  to  1890,  testifies  iu  this 
manner: 
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Another  fiiut  I  hiivo  Ruined  t'roiii  rt-lialilfl  hoiiitom  Ih  that  tliu  parent  iiinjority  or  tlio 
soiiIh  tnkt'ii  ill  tlio  oitun  sea  ari^  iii'c.ixiiiiiit  triiialcs  nr  t'i-iiial«*N  in  milk.  1 1  is  an  iiiii|iii>s- 
tioinililti  fact  that  tlio  killiii<;  of  tlii'.so  I't'iiialiH  ilcHlrnyH  tlitt  )iii|is  tlicy  are  carry  in;;  or 
nni'Hin;;.  '['\n\  rosnlt  is  that  this  ilcHtnirtitni  of  |mi)is  takes  alxmt  eijiially  from  tlio 
nialtt  ami  fcnialo  increase  of  tlii>  ht'rd,  ami  wlini  so  many  iiial)t  |iii|ih  ar«  killed  in 
this  maniifr.  liosidt'S  tiio  l(M),(HH)  taken  on  tlio  islands,  it  ii('e)>ss:iri|y  alVeets  tlio 
niimlier  of  killaldu  seals.  In  IKH!)  this  drain  Upon  main  lifo  showed  itself  on  tho 
islandH,  and  this  in  my  opinion  aceounts  for  the  ueuussity  of  thu  losseua  taking  au 
many  young  s(>als  that  year  to  llll  out  their  i|ii()ta. 

Mr.  Palmer  is  »  witness iiitrodiuoi!  by  tlie  British  (lovermneiit.  Ho 
went  witii  Mr.  Ii(nnl.  He  is  siii  ornitiiolof-ist — ii  iiian  employed  in  tiio 
Smitlisoiiian  Institute  to  stiitl  birds,     lie  says: 

Tho  greater  iinniher  of  tho  seals  ca])tiired  in  the  waters  of  llehring  Sea  are  fennileH 
which  are  on  their  way  to  or  havo  loft  their  young  on  the  rookeries  while  they  aro 
Houking  food.  As  it  iH  a  well-known  fact  that  a  mother  seal  will  only  suckle  its  own 
young,  and  that  tho  young  seal  is  niialde  until  it  is  several  months  old  to  j)ro<!ure 
itH  own  food,  it  necessarily  olit.'iins  that  tho  death  of  tho  ])iip  follows  that  <d"  its 
mother  in  a  short  time.  Tho  niimhers  of  dead  pups  ahout  tht;  shores  of  8t.  I'uiira 
hegan  to  attract  my  attcntiou  nbunt  tho  middle  of  .July  last  year. 

That  was  1890: 

Oil  Aug.  2  I  stood  on  Zoltoi  ISciich  and  counted  17  dead  pups  within  ten  foot  of 
me,  and  a  line  of  them  ulretched  the  whole  leniilli  of  the  bearh.  Many  of  them  starve 
to  death  on  the  rookeries,  but  by  far  tho  great(!r  number  sink  in  tho  deep  water 
along  tho  margin  of  tho  rookeries. 

Now  in  1888 — (I  liave  nearly  done  with  this  but  I  want  to  be  done 
with  it  effectually) — an  examination,  as  ou  have  learned  was  made  by 
a  Conjfressional  Committee  at  Wa8hini;ton,  and  tho  Keport  has  been 
put  into  this  ease;  and  I'rom  the  testimony  there  given  before  that 
Committee — (not  for  the  purposes  of  this  ease) — we  extract  two  or  three 
witnesses. 

D''  Melntyre,  whose  testimony  I  have  read  before  in  this  case,  said: 

And  I  would  say  further  that  if  cows  are  Killed  lato  in  th(^  season,  say  in  August 
after  the  pujis  are  born,  tho  latter  aro  left  upon  the  islands  deprived  of  tho  motlier'a 
care,  and  of  course  ])orish.  The  ell'oct  is  the  aamo  whether  tho  cows  are  killed 
before  or  after  the  pups  are  droiti)ed.     Tho  young  perish  in  either  case. 

Mr.  Mclntyre's  great  familiarity  with  tho  subject,  and  the  candid 
manner  in  which  he  has  testitied,  and  his  large  experience,  are  already 
known  to  you. 

At  page  -55  of  that  Report,  IVIr.  Moulton,  the  United  States  Treas- 
ury Agent  at  the  islands  from  1877  to  1885  testities  as  follows.  He  is 
asked : 

Q.  When  a  female  is  nursing  her  young  and  goes  out  for  food  and  is  killed  or 
wounded,  that  results  also  in  tho  death  of  her  young? — A.  Yes.  sir.  As  her  young 
does  not  go  into  the  water,  it  does  not  do  anything  for  some  time,  and  cannot  Kwim 
and  has  to  be  taught. 

Mr.  Tupper,  my  friend  on  the  other  side,  knew  that  as  early  as  18S8 
the  United  States  claimed  that  the  pups  died  when  the  mother  was 
killed;  because  on  page  443  of  volume  III  of  the  Appendix  to  the 
British  case,  referring  to  the  testimony  just  quoted,  he  says: 

The  opinions  of  tho  gentlemen  given  before  ihe  Congressional  Committee  in  1888 
for  the  most  part,  though  sometimes  contradictory,  aro  in  favour  of  tho  undermen- 
tioued  theories. 

1.  That  the  female  seals  wliile  nursing  their  young  go  great  distances  in  search  of 
food; 

2.  When  out  a  great  distance,  female  seals  are  shot,  and  the  pups  on  shore  are 
lost  for  want  of  their  mothers'  care. 

I  shall  read  no  more.  The  sttbject  can  be  pursued  upon  the  refer- 
ence that  I  have  givea  to  the  Collate^  Testimony,  aud  tUo  full  testi- 
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mony,  of  wlii(!li  there  is  a  f^reat  deal  more.  Now  is  tlicic  any  testimony 
to  the  coiiti'iiry  i  Is  tliere  any  witnesa  bronght  here  to  say:  "I  knew 
those  islands  prior  to  1891 ;  in  all  those  years  there  were  no  dead  pnps 
there"?  Not  a  witness!  What  brought  my  friends  into  the  error  of 
saying,  as  tliey  have  said  iu  the  course  of  the  argument,  that  this  first 
ai)i)earaii('e  of  starved  jmps  was  in  the  year  ISUl? 

Then  they  say,  the  mortality  in  1891  was  eontiued  to  St.  Paul  Island, 
and  to  two  of  the  rookeries  on  that  island,  namely  Tolstoi  and  Pola- 
vina.  That  wlien  you  come  to  1.S91  instead  of  its  being  diffused  all 
over  those  islands,  as  the  mothers  from  both  were  e(iually  killed,  it 
is  conlined  to  two  rookeries  on  one  island.  That  again  would  be 
extremely  i'  iportant,  if  it  were  true.  The  difficulty  of  that  proposition 
is  that  it  is  not  sui)p()rted  by  evidence  ii'>d  i.-i  overthrown  by  evidence. 

I  will  allude,  as  brietly  as  I  possibly  can,  to  a  few  witnesses  on  that 
point.  Mr.  ^lanley  Brown  testitiet.  in  the  United  States  Appendix, 
Volume  ir,  page  Jl): 

From  a  ciiieiul  exaiiiinatioii  of  crcrii  rookern  xipou  tlio  two  ii/anrfs  made  L;  ino  iu 
Aiifi;ust  and  Sc))ti'inl>er  (1891)  I  pliit'o  tlio  ininiiniun  estiiiiato  of  tlie  dead  pups  to  be 
15,000,  and  that  Home  miuiber  between  tbat  and  30,000  would  represent  more  nearly 
a  true  statement  of  the  faets. 

Tjieutenant  Cantwell,  of  the  United  States  Kevenue  Marine,  at  page 
4(KS  of  the  same  book,  says: 

Dnrinp  the  month  of  September  of  that  year  (1891)  in  company  with  Mr.  .1.  Stanley 
Browji,  I  visited  the  Starry  Arteel  and  Eastern  lookeries  on  St.  George  Islau' 

— that  is  the  island  where  they  say  the  mortality  did  not  reach- 

and  saw  more  than  the  averaj^e  number  of  dead  pups,  and  a  great  many  dying  pups, 
evidently  in  very  i)oor  eondition. 

Cai>tain  Coulson  of  tlie  Revenue  Marine,  on  duty  there,  at  page  415 
of  the  same  book,  says: 

No  mention  was  ever  made  of  any  unuHual  dead  ])up8  u]ion  the  rookeries  having 
been  noti>'i(i  at  any  tinse  jirior  to  my  visit  in  18(0,  but  when  I  again  visited  the 
islands  in  18!t0,  I  found  it  a  su))jeet  of  much  solieitu<le  by  those  interested  in  the  ])er- 
]ietuation  (of  the  seals),  and  in  1891  it  i..i(i  iissumed  such  projjortions  as  to  cause 
serious  alarm.  Tlie  natives  making  the  drives  lirst  discovered  this  troubli-,  then 
spceial  agents  took  note,  and  later  on  I  thinis  almost  every  one  wlio  was  llowed  to 
visit  the  nnikericH  could  not  close  their  eyes  or  nostrils  to  the  great  number  of  dead 
pups  to  bo  seen  ou  all  sides. 

Now  thifc  is  the  i)articular  point: 

In  comjiany  with  si)eeial  Agent  Murray,  Captain  Hooper,  and  engineer  Hrerton  of 
the  Corwin,  I  visite<l  the  AVi/aiid  darhotch  rookeries,  St.  J'aul  Islands,  in  August  1891, 

Lord  llANNEN.— On  St.  Paul  Islands? 

Mr.  I'll  ELI'S. — Yes. 

Lord  Hannen. — I  thought  the  object  of  your  observation  was  to 
show  that  pups  were  also  dead  on  St.  ileorge's  Island. 

Mr.  Piii^LPS. — Yes,  but  it  was  said  ',»n  that  Island  it  was  conlined  to 
tiro  roi)keries,  and  tliis  witness  testifies  to  visiting  other  rookeries  on 
that  island — to  visiting  the  lleef  and  the  Garbotch  rookeries  which  are 
different. 

iVIr.  Carter. — Tolstoi  and  Polavina  are  said  to  be  the  ones. 

Mr.  PiiKLVS. — Their  proposition  is  that  this  is  confined  to  Tolstoi 
and  Polavina.  This  witness  whilst  ou  the  same  island  visited  2  other 
rookeries.     lie  continues  thus: 

anil  saw  one  of  the  most  pitiable  siglita  that  I  have  ever  witni'ssed.  Thousands  of 
dead  and  dying  pups  were  scattered  over  the  rookeries  while  the  shores  were  lined 
with  hungrj,  emaciated  little  fellows  with  their  eyes  turned  towards  tlio  aea  utt«r- 
iug  plaiutiv'e  cries  for  tboir  mothers  which  weie  destiued  uovor  to  return. 
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Dr.  Akei'ly  was  a  resident  physician  on  St.  Paul  in  1891 ,  and  at  page 
9.5  will  be  found  his  testiinony.  It  is  so  lonj"'  bearinj^'  on  tliis  point, 
although  it  is  interesting  and  very  nii'cli  to  the  point,  tiiat  1  will  only 
read  a  line  or  two  here  and  there.  Jint  it  is  just  touching  this  par- 
ticular point,  without  going  o',  er  his  evidence  in  support  of  the  general 
fact  that  is  not  denied.     IJei'says: 

During  my  stay  on  the  isliiud  I  made  fiecinent  visits  to  tlie  dill't^rentscal  rookeries. 
That  is  on  St.  Paul.    Then  he  says: 

One  thing  wliifli  attracted  my  attention  was  the  inimonse  nnnihcr  of  dead  young 
seals;  another  was  the  ]>rcseii('e  of  quite  a  iiunibt^r  of  young  seals  on  all  therookeriea 
in  an  euiaeiated  and  ajiiiarently  A'l-ry  weak  eonditioii  I  was  reijuested  by  the  Gov- 
ernment Agent  to  examine;  soino  el'  the  carcasses  for  (no  jmrpose  of  determining  the 
cause  or  causes  of  their  death.  /  risitcd  and  icdlkid  over  all  the  rookeriea.  On  all 
dead  seals  were  to  be  found  in  inn  lense  unnibers.  Thisir  number  was  nu)rc  apparent 
on  those  rookeries,  the  water  sidi's  of  which  were  on  smooth  ground,  and  the  eye 
could  glance  over  patches  of  ground,  hundreds  of  feet  in  extent,  which  wore  thickly 
strewn  with  carcasses.  Where  the  water  side  of  tiic  roi)keri(>s,  as  at  Northeast 
I'oint  and  the  Heef  (south  of  tlu;  village)  were  on  rocky  grountl,  the  immense  number 
of  dead  was  not  so  apparent,  but  a  closer  examination  showed  that  the  dead  were 
there  in  ef(ually  great  numbers,  scattered  among  the  rocks.  In  some  localities,  the 
ground  was  so  thickly  strewn  with  tlu  dead  tlia-t  one  had  to  pick  his  way  carefully 
in  order  to  avoid  stopiting  on  tlie  carcasses.  Tlie  great  mass  of  dead  in  all  cases  was 
within  a  short  distance  of  the  water's  edi^e.  Tlie  ])atches  of  dead  would  commence 
.at  the  water's  edge,  ami  streti'h  in  a  wide  swartli  up  into  tlu>  rookery.  Aumngst 
the  imnu'nse  masses  of  dead  were  seldom  to  be  found  the  carcasses  of  full  grown 
seals,  but  the  carcasses  were  those  of  ])Uii8  or  young  seals  l)orn  that  year,  I  can 
give  no  idea  of  the  exact  number  of  dead,  but  1  b(>lieve  that  tiiey  could  only  be 
numbered  by  the  thousands  on  cacli  ronkcrij.  .\long  tim  water's  edge,  au<l  scattered 
amongst  the  dead,  were  iiuite  a  number  of  live  pups  which  were  in  an  emaciated 
condition, 

and  so  forth.    Ilis  whole  testimony  shot;ld  be  read. 

The  last  Witness  1  shall  refer  to  I'roni  page  152,  is  Mr.  J.-C.  Redpatli, 
who  says: 

Excepting  a  few  pups  killed  by  the  surf  occasionally,  it  has  been  <leuu)nstrated 
that  all  the  pups  found  dead  are  ]>oor  and  starved,  and  wiieu  (examined,  their 
stonuicliB  are  found  to  be  without  a  sign  of  food  of  any  soit.  In  V<\)\,  the  rookeries 
on  't.  Paul  Island  were  covered,  in  ])la<u's,  with  dead  pups,  all  of  whicli  had  every 
sy,i])tom  of  having  died  of  hunger,  and  on  opening  several  of  them,  the  stonurchs 
were  found  to  be  emi)ty. 

The  British  Coinniissioners  themselves  have  not  denied  that  there 
were  ,nips  on  other  rookeries  tli;in  Tolst(»i  and  Polavina,  because  in 
section  355  of  their  Report  they  say: 

The  morality  was  at  tirst  entirely  local,  and  though  later  a  certain  number  of 
dead  pups  wer«  fouisd  on  various  rool<eries  examineiV  nothing  of  a  character  com- 
parable with  that  on  Tolstoi  rookery  was  discovered. 

They  were  there  for  ILJ  days,  and  1)'' Ak  .l^'  has  explained  the  dif- 
ference. 

Xow,  Sir,  that  is  my  answer  to  this  i)roi)osition.  What  is  the  war- 
rant for  the  claim  that  the  mortality  of  the.se  imi)s  was  confined  to 
si)ecial  rookeries  on  one  Island? 

Then  it  is  said  by  my  learned  friend  that  the  mortality  ai)peared 
again  in  189L*  on  the  same  rookeries  when  pelagic  sealing  was  repressed 
by  the  modnn  rireiuU  in  Behring  Sea?  How  far  it  was  repressed  is  a 
matter  of  conjecture;  but  that  it  was  intended  to  be  repressed  is 
undoubted.  Of  course,  of  sealing  that  evaded  tiie  inoilxs,  we  have  no 
aec-ount  here. 

The  PRESiDKN'j'. — Have  you  any  reason  to  suppose  that  Behiing  Sea 
was  not  (juite  closed  to  seaUny;!! 
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Mr.  Pnju.rs. — I  liavo  no  reason  to  supi)ose  it,  founded  upon  any 
evidence  or  iiifoniiation;  I  am  not  to  be  understood  as  saying  so.  The 
moduH  Vivendi  closed  that  sea.  Tliat  it  was  attempted  to  be  enforced 
by  both  Governments  in  good  faith  is  unciuestionable — there  is  no  doubt 
about  that. 

Mr.  Justice  Hablan. — It  was  stated  in  the  argument  that  some  got 
into  Behriiig  Sea,  before  tliey  got  notice  of  the  modus  vivendi. 

Mr.  PiiKLi'S. — Yes  there  is  some  evidence  of  that  kind. 

The  Presidknt.— In  1891? 

Mr.  Justice  Harlan. — 1891. 

Sir  Charles  Kussell.— The  figures  (that  I  did  not  know  were  dis- 
puted) show  that  the  entire  number  taken  the  year  1892  was  500. 

Mr.  Phelps. — I  am  making  no  statement  on  that  subject  because 
I  shall  make  no  statement  that  is  not  founded  upon  evidence;  and 
therefore  I  do  not  say  that  any  sealer  got  in,  or  that  any  seal  was  killed 
in  Beh'-ing  Sea;  I  only  say  that  is  like  the  raids  on  the  Island,  and  to 
what  extent  in  that  foggy,  tempestuous  region  the  modus  vivendi  was 
evaied,  I  do  not  know  and  I  do  not  uiulertake  to  say.  My  friend  may  be 
quite  right  in  the  figures  of  the  number  of  skins  he  gives,  for  aught  I 
know.  In  that  year  1893  the  number  of  dead  pups  declined  rapidly 
and  there  were  none  seen  except  on  these  two  rookeries  of  Tolstoi  and 
Polavina.  Mr.  Macoun  in  the  British  Counter  Case,  and  Mr.  Stjmley 
Brown  in  the  United  States  Counter  Case,  and  Mr.  Lavender  and  Mr. 
Murray,  all  show  that  the  mortality  of  1892  was  confined  to  thovse  rook- 
eries, and  that  evidence  undoubtedly  may  have  misled  my  friends,  and 
they  have  carried  the  conclusion  that  was  applicable  to  that  time  to  an 
anterior  period.  Jfow  what  does  that  show?  It  shows  that  the  mor- 
tality of  1891  and  of  the  previous  year  everywhere  else  except  on  those 
rookeries,  must  have  been  due  to  pelagic  sealing,  unless  you  ascribe  it 
to  some  cause  that  no  ingenuity  has  been  able  to  suggest,  much  less  to 
prove. 

The  evidence  is  not  agreed  as  to  whether  the  mortality  in  those  two 
rookeries  was  or  was  not  as  great  as  that  which  was  noticed  in  the 
same  rookeries  in  1891 ;  but  the  evidence  that  we  rely  uiion — the  evi- 
dence of  Mr.  .Murray,  the  assistant  Treasury  agent,  and  the  evidence  of 
Mr.  Brown  in  the  United  States  Caseareboth  very  explicit  to  the  point 
that  the  mortality  on  those  rookeries  in  1892  was  much  less  than  on  the 
same  rookeries  in  1891.    Colonel  Murray  says: 

I  went  (iver  tlio  rookeries  earefiilly,  looking  for  dead  pups.  The  largest  number 
on  any  rookery  occurred  on  Tolstoi,  but  here,  as  on  the  rookeries  general] j,  but  few 
of  thcin  were  to  be  seen  as  compared  with  last  year. 

In  his  deposition  in  the  case  he  testifies  to  having  seen  about  3,000 
dead  pups  in  1891.    Then  he  goes  on  to  say: 

This  was  the  lirst  time  in  my  four  seasons  residence  on  the  islands,  that  the  num- 
ber of  dead  pups  was  not  greater  than  could  be  accounted  for  by  natural  causes. 

Then  Mr.  Stanley  Brown  says  at  i)age388of  the  United  States  Coun- 
ter Case: 

Dead  j)ui)s  were  as  conspicuous  by  their  infrequency  in  1892  as  by  their  numerous- 
ness  in  18!)1.  In  no  instance  was  tiiere  to  be  noted  an  unusual  number  of  dead  pups, 
except  on  the  breeding  grounds  of  Tolstoi,  the  )>osition,  character  and  size  of  which 
gave  prominence  to  the  carcasses.  Here  the  mortality,  while  in  no  way  approaching 
tiiat  of  the  previous  season,  was  still  beyond  the  normal,  as  indicated  by  the  deaths 
upon  the  other  bretMling  grounds. 

The  evidence  on  the  other  side  is  solely,  as  ftir  as  I  know,  that  of  the 
observation  of  Mr.  Mactmn,  as  stated  in  his  Report,  and  an  affidavit  by 
Mr.  Mayuard  wUicU  is  lot'eried  to  by  Mr.  Macouu.    'iHow  Mr.  Macouui 
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speaking  of  Polaviua  rookery,  doe.s  not  himself  state  tiiere  were  as 
many  dead  pups  on  Polavina  in  1892  as  iu  181)1,  because  it  does  not 
appear  that  he  was  on  Polavina  in  1891  at  all,  and  he  eould  not  make 
any  com])arison;  but  he  takes  a  native  with  him  to  the  rookery,  and  he 
quotes  the  native  if  he  properly  understood  him  (or,  rather,  if  the 
native  properly  understood  Mv.  ]\raeouu),  to  the  effect  that  there 
never  had  been  before  so  many  dead  i)U])s  in  the  rookeries.  As  to 
Tolstoi  rookery,  Mr.  I\racoun  is  the  only  witness  who  saw  a  greater 
number  of  dead  on  Tolstoi  in  1892  than  there  were  in  1891.  lie  was 
on  Tolstoi  in  the  previous  year,  and  he  took  a  native  along  with  him  to 
corroborate  his  opinion  of  1892  and  he  cpiotes  from  the  hitter's  state- 
ment. The  photographer  was  asked  to  verify  a  statement  of  the  native, 
and  the  language  of  the  ])hot()grapher,  whatever  was  meant,  is: 
*'When  asked'' — that  is  when  the  native  was  asked — "When  asked 
whether  there  were  an  many  ^oals  (not  dead  pups)  in  1892  as  in  1891,  he 
replied  "more;  more  than  ever  I  saw  before".  Mr.  Macoun  undoubt- 
edly misunderstood  him,  because  he  gives  it  as  supporting  the  claim 
that  there  were  more  dead  pups  in  1892  than  in  1891;  but  the  language 
that  is  given  would  seem  to  indicate  that  the  native  did  not  so  under- 
stand the  statement  that  he  was  making.  It  would  be  very  plain  that 
the  native  says  no  such  thing  if  it  were  not  that  Mr.  Macoun  cites  him, 
evidently  understanding  that  that  was  what  he  meant  to  say.  Mr. 
Maynard  says  in  the  course  of  his  affidavit: 

We  walked  to  that  part  of  Tolstoi  rookery  ou  which  dead  pups  wore  lyirifj;  in  <;roat 
numbers,  and  while  wo  were  .'stundin<jf  witliin  a  low  yards  of  tho  limit  of  tho  ground 
on  which  these  dead  pupa  were.  Mr.  Macoun  aslced  Anton  Melovedoll' — 

that  is  the  native — 

whether  he  thought  there  were  an  many  of  (hem  as  there  were  last  year,  to  which  he 
replied,  "More;  more  than  1  over  saw  before"'. 

I  make  that  observation  upon  the  evidence  for  what  it  is  worth.  It 
is  not  conclusive  by  any  means.  It  is  ai^  >l)scrvation  that  is  fair  to 
make  upon  the  language  of  the  witness. 

It  is  only  iair,  as  1  am  dealing  with  the  whole  of  this  evidence,  to  read 
something  from  Mr.  JMacoun's  report. 

Mr.  Macoun,  at  page  IKi  of  his  Keport,  which  is  iu  the  1st  volume  of 
the  Appendix  to  tlie  British  Counter  Case  says: 

Dead  pn]i8  were  first  noticiul  by  mo  on  T(dstoi  rooltery  tho  IDtli  of  August,  though 
photogra])hs  taken  l)y  Mr.  Maynard  on  tho  ^tli  of  August  wliiU*  I  was  ou  .St.  <icorge 
Island,  show  that  at  that  date  there  wore  nearly,  if  not  iiuito  as  many  of  tlirm  on 
this  rookery  as  there  wore  ton  days  later.  At  the  time  I  lirht  noticed  the  (le;i.i  luijis 
I  counted  over  four  thousand  (IjOOO). .  .  Tlio  pups,  when  I  tirst  saw  tliein,  up|ic;ireil 
to  hiive  b(!en  dead  not  more  than  two  weeks,  and  nearly  all  seem  to  have  died  about 
tho  same  time. . .  This  rofdvory  was  revisited  on  the  lilst  of  August.  At  this  timt^  an 
estimate  was  again  made  of  the  number  of  dead  pujis.  A  laigo  haiid  of  hollusehickin 
on  their  way  from  the  water  to  tho  hauling  ground  at  tho  back  of  Tolstoi  rooki  i  , 
had  stopjied  to  rest  on  tho  grounil  on  wliieli  tho  pn|is  were  lying,  and  hid  a  ]);in  of 
them;  so  that  on  this  occasion  a  few  less  than  H.XOO  were  counted.  . .  My  last  visit 
to  Tolstoi  rookery  was  umde  on  the  lUli  of  September.  No  living  seals  wore  to  be 
seen  on  that  part  of  .the  rookery  groiiinl  on  which  tho  dead  pups  were,  and  it  was 
now  apparent  that  they  extended  further  to  tho  loft  than  is  shown  in  the  2>lioto- 
graphs  taken  of  them. 

Sir  Charles  Eussell. — You  are  not  reading  Mr.  iMacoun's  Keport 
continuously? 

Mr.  Phelps. — No;  I  skip  a  passage, — I  am  reading  an  extract  given 
me.    He  goes  on : 

That  is  to  say,  a  part  of  tlie  ground  on  which  seals  an;  taken  in  those  jihotographs 
Uad  dead  pups  ou  it,  which  at  that  time  could  not  bo  soon;  this  would  add  several 
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limidriMl  to  my  former  estimate  of  tlieir  nunilier.  No  pups  th.it  had  died  recently 
wore  to  1)0  seen  anywlK^ro.  It  seeiiiH  reasonably  certain  tliat  all  the  dead  pups  seen 
on  this  part  of  Tolstoi  rookerj'  died  at  about  tlie  same  time. . . 

Of  course,  I  do  not  read  the  whole  of  ]Mr.  Macoiin's  observations, — 1 
do  not  lu'opose  to.  That  shows,  however,  that  when  Mr.  Stanley  Brown 
left  the  Island,  tlie  mortality  on  the  Tolstoi  rookery  was  ov(  i .  so  that  his 
testimony,  which  1  have  before  read,  on  this  subject,  was  made  with  full 
knowled.n'e  and  observation  of  all  tlie  facts  there  were. 

Just  (,iie  other  observation  on  this  subject  of  dead  pups.  Of  course, 
it  is  not  to  be  denied  that  in  181)2  while  tlio  modus  vivendi  prevailed, 
and  while  the  number  of  nursing-mothers  that  were  killed  must  in  all 
l)robability  have  been  small,  there  was  a  mortality  on  two  rookeries  of 
tlie  Islands  {>reater  or  less — Mr.  Macoun  states  it  a  good  deal  higher 
than  Mr.  Murray  and  Stanley  Brown  state  it.  They  are  all  witnesses 
entitled  to  attention.  Their  testimony  ditiers  only  to  that  extent;  but 
the  decisive  point  has  already  been  alluded  to,  that  it  was  only  on  those 
rookeries  that  any  mortality  of  dead  pups  that  was  noticeable  was  to  be 
seen  in  181)1'.  Our  witnesses  testify  that,  as  comi)ared  with  former 
years,  it  was  very  small.    Mr.  Macoun's  testimony  is  ditierent. 

Now  then,  the  decisive  point  is,  what  was  the  cause  of  the  death? 
The  evidence  completely  makes  out,  I  think  I  am  authorized  in  saying, 
that  in  all  the  previous  years  the  death  of  these  i)ups  was  due  to 
starvation,  because  I  do  not  understand  that  there  is  any  contradiction 
of  the  numerous  statements  that  have  been  made  befoic,  that  the  pups 
were  in  an  emaciated  coiulition,  and  that  in  numerous  instances  when 
they  were  dissected,  and  their  stomaclis  o])ened,  they  were  found  to  be 
without  any  nourishment.  In  181)1'  the  dend  pups  were  generally  in 
good  coiulition,  and  not  indicating  death  by  staivation,  and  the  testi- 
mony of  Mr.  IMacoun  himself  establishes  tliat.  lie  says  tliis  in  his  report 
at  page  1 47  of  the  sanie  Appendix : 

That  their  deaths  were  not  caused  by  starvation  was  very  evident,  as  they  were, 
with  few  exceptions,  lar^e  and  welldevelojx'd,  not  small  and  emaciated,  as  is  almost 
invariably  the  case  witli  those  that  are  known  to  have  wandered  away  from  the 
breeding  grounds  and  died  of  starvation. 

Now,  Sir,  by  the  tjestinumy  of  Mr.  Macoun  himself,  who  very  fairly 
gives  hi.  observation  on  tliat  point,  it  is  plain  that  the  seals  that  died 
on  these  rookeries  in  1892,  did  not  die  of  staivation.  It  is  not  attribu- 
table to  pelagic  sealing.  It  is  e(|ually  i)lain  upon  the  evidence  of 
many  witnesses,  Avliich  is  not  contradicted,  that  in  previous  years  on  all 
the  islands  and  all  the  rookeries  they  did  die  of  starvation.  Now  what 
these  pups  died  of  on  these  two  rookeries  in  1892,  it  is  quite  out  of  my 
power  to  tell — the  evidence  does  not  inform  me. 

1  leave  that  subjec-t  and  I  leave  it  with  the  observation  that  with  the 
exce])tioii  of  the  ditference  which  I  have  tried  to  state  fairly  between 
Mr.  Staidey  lU'own  and  Mr.  Murray,  on  the  one  hand,  and  Mr.  Macoun 
on  the  other,  as  to  the  relative  proportion  of  the  dead  pujis  in  these  two 
rookeries,  there  is  no  contradiction.  Their  evidence  must  speak  for 
itself  and  I  cannot  assist  the  Tribunal  to  reconcile  it.  And  as  I  am  now 
coming  to  a  new  to])ic,  although  it  is  a  few  minutes  before  the  adjourn- 
ment,  perhaps  you  will  allow  me.  Sir,  to  stop  here  for  the  moment. 

[The  Tribunal  then  adjourned  tor  a  short  time.] 

Mr.  riiEi.PS. — L  thought  I  had  done,  Sir,  with  tlie  subject  of  dead 
])ups;  but  there  is  one  other  suggestion  from  the  other  side  that  I  want 
to  answer  biiclly,  if  you  will  permit  me  to  recur  to  it.  The  suggestion 
is  that  on  the  Commander  Islands  no  dead  pujjs  were  seen  in  1892, 
which  is  the  year  when  the  pelagic  sealing  went  over  to  the  vicinity  of 
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those  Islands  in  eoiisoquence  of  the  nio<his  virendi.  That,  af;ain,  is 
inaccnrate.  ]Mr.  ^Nlacoun  says,  in  his  statcMucnt  in  the  liritisli  Connter 
Case  at  page  148. 

Sjipcial  iiKiiiiry  was  made  by  nie  at  tlic  CoiiMiiandcr  I.slaiid  diiriiiijc  tho  lir.st  wet'k 
in  >Si'))t<'iiil>('r  as  ti)  wiictlior  yoniij;  scalti  liad  Imcii  ioiiiid  dead  in  18!'l.'  in  lar}j;(!r  imiii- 
liers  than  usual,  and  s(!\tiial  of  tlic  oldest  natives  were  (|nestioii''d  liy  nie  on  this 
point.  I  was  t(dd  by  llieni  that  none  had  licen  seen  there  but  a  few  that  had  been 
killed  by  tins  sniror  had  wandered  away  licini  the  roukery  uround. 

This  is  not  INIr.  Maronn's  observation,  bnt  wliat  he  h'ai  iied  from  sonic  of 
the  natives,  and  is  in  direct  opposition  to  the  testimony  of  a  very  mneii 
hij^iier  cliaracter  tlian  tliat  of  tlie  natives.  i'-Kiier  the  natives  misun- 
derstood him,  or  he  misunderstood  tliem,  or  lie  enciuiied  of  men  who 
did  not  understand  what  they  were  talkin,i;-  about. 

Mr.  (Irebnitzki,  whom,  you  will  remember,  Avas  the  (lovernor  for  15 
years,  in  the  United  States  Counter  (Jase  at  pa/^e  'MU>,  says: 

There  are  always  ii  few  dead  jmps  to  be  loiiiid  on  tli(;  rookeries  whose  death  is  not 
due  to  that  of  their  mothers,  but  diuinjf  the  last  year  or  two  a  ereater  niunber  of 
dead  jiups  have  b(!en  actually  notieed  than  heretofore,  and  have  attracted  tht>  atten- 
tion of  all  persons  on  the  islands  who  are  at  all  familiar  with  seal  lil'e.  It  cannot 
bo  successfully  eontendtul  that  they  all  died  of  natural  causes.  There  is  no  disease 
ainon;.;  tiie  (.'oniniander  Island  seals;  and  while  a  certain  number  of  youn<j;  jiups  are 
always  exposed  to  the  danijjer  of  beinj;  crushed  to  death.  .  .  or  of  beiufj;  drowned  l>y 
the  surf,  yet  these  causes  of  death  will  n(»t  account  for  the  ;;Teater  mortality  of 
]»iip8  which  took  ]ilace  duriufj  the  past  sumnu'r.  iiesides  the  IkxIIcs  of  the  dead 
pups  1  rcd'er  to  are  those  of  starved  animals,  being  j^reatly  emaci.ited. 

Mr.  Malowansky  says  under  oath,  in  re.i'ard  to  this  subject  in  the 
United  States  Counter  Case,  i)a,ue  371. — he  is  the  Superintendent  of 
the  Kus.siau  Government  on  those  islamls: 

After  the  pujjs  have  learned  to  swim  a  number  of  dead  pups  liav(!  been  reported 
killed  alonji;  tlie  sliori^  by  the  surf,  but  the  number  was  always  in<'onsider;il)lo. 
Tlu'se  ])ups  were  alwa.\s  ^rey  l>ui)8,  their  bodies  weio  alw.iys  near  the  water's  edge, 
and  never  back  on  tlu^  rookeries.  Within  the  last  two  years,  tlu^  natives  noticetl 
however,  another  class  of  dead  jiiipson  tin?  islands.  'I'hesis  wer(^  always  black  ])U](H 
which  were  too  small  to  have  learned  to  swim,  and  were  found  on  the  breeding 
grounds  two  hundred  yards  from  the  water.  Sutdi  dead  iiu])s  have  been  ohserve(l 
since  the  sealing  vessels  begini  to  take  seals  about  the  island.  'I'his  yeai  (IWI2),  tho 
numbers  became  so  great  tliat  the  latter  was  comnioidy  talked  alxuit  on  the  islands, 
and  the  natives  made  complaint  to  the  (Jovernor.  It  was  my  o]dnion  and  tho 
universal  o])inion  of  all  on  the  islands  that  these  deaths  were  caused  by  starvation, 
which  resulted  from  the  mothers  Inning  been  killed  by  the  sealing  sclioouta's  while 
out  feeding.  This  was  also  the  o]iinion  ol'  tlu;  nali\cs  and  others  on  the  islands 
during  all  of  last  season  (ISitl).  The  matter  was  discussed  with  the  llritish  ISehriiig 
Sea  Connnissiouers,  who  were  at  ISchring  Island  for  aliont  a  day  and  a  half  in  Sep- 
tember of  that  year,  Snigeioli' told  them  abinit  it,  and  I  ai'ted  as  the  interpreter  at 
the  time.  The  grey  pujis  lieretolore  mentioned  as  having  been  killed  w<'r(^  always 
}ilunip  and  in  good  conditiiui,  while  these  Idack  pups  were  in  all  cases  very  thin  and 
emaciated,  showing  evident  signs  of  starvation. 

And  you  will  remember,  to  eonelude,  the  passii;;e  that  I  read  a  day 
or  two  ago  from  the  letter  of  Mr.  Cliiehkine,  tiie  Ifussian  Foreign 
Minister,  in  the  eorrespondeiice  with  the  IJrilish  (lovernment,  about 
their  seizing  ves.sels,  wheie,  in  stating  his  case,  and  (he  reasons  for  his 
seizure,  he  stated  these  facts,  incliuling  the  fact  that  the  pups  died  ou 
the  islands  on  account  of  the  loss  of  their  mothers. 

Now  I  come  to  another  (piestioii.  What  is  the  consetiuence  of  all 
this?  We  say  the  consequence  is  the  inevitable  extermintition  of  the 
animal.  We  say  that  the  reduction  in  the  numbers  of  llu^.  seal  herd, 
which  the  Commissioners,  actingjointiy,  agreed  liad  taken  i)hice — it  was 
the  only  point  U[)on  which  tliey  did  agree — and  that  it  was  attributable 
to  the  act  of  man,  is  owing  to  this  indiscriminate  killing;  and  we  say 
the  necessary  and  inevitable  conseiiiieuce  of  it  will  be  the  externdnatiou 
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of  tlie  seal  herd.  On  tliat  point  perhaps  you  will  bear  with  me  while 
1  at  liist,  consider  very  briefly,  if  General  Foster  will  be  so  kind  as  to 
assist  me  by  pointing  out,  what  has  taken  place  elsewhere.  The  islands 
marked  in  red,  on  the  map  now  before  the  Tribunal,  were  islands 
which  the  testimony  says  were  once  populous;  where  the  seals  were  as 
numerous  as  they  are  on  the  Pribilof  Islands,  aiul  were  obtained  in 
great  iMunbers.  What  has  become  of  then»  ?  Except  I  believe  on  the 
liobos  Islands  where  some  measures  have  been  taken  to  prevent  indis- 
criminate killing  some  years  ago,  where  there  are  a  few  left,  though 
hardly  enough  to  be  commercially  important,  they  are  gone  from  every 
one  of  them;  so  that  with  the  small  e.\ce])tion  of  what  there  are  ou 
the  Lobos  Islands,  there  are  no  seals  in  the  world — fur-seals,  I  mean. 
10.\cei)t  on  the  Pribilof  Islands,  ami  the  Commander  Islands,  in  liehr- 
ing  iSea,  they  are  all  gone.  When  the  sealers  first  visited  the  Island 
of  iMas-a-Fuero,  oft"  the  coast  of  Chili,  in  1797,  there  were  estimated  to 
be  2,000,000  or  3,000,000  ou  the  islands.  .More  than  3,000,00(»  were 
killed,  and  the  skins  carried  to  Canton  in  seven  years  thereafter.  In 
1807  they  were  almost  exterminated,  and  in  1891  Captain  Gatt'ney 
visited  the  islands  and  saw  300  or  400,  killing  a  few.  All  this  is  from 
the  evidence  in  the  Ca.se. 

Juan  Fernandez  is  a  few  miles  eastward  of  Mas-a-Fuero.  Dampier, 
who  visited  this  island  in  1083,  says  that  seals  swarm  as  thick  about 
the  i.sland  of  Juan  Fernandez,  as  if  they  had  no  other  place  in  the 
world  to  live  in.  There  is  not  a  bay  or  rock  that  one  can  get  ashore 
<m  but  is  full  of  them.  There  the  unrestrained  taking  of  the  seals  ou 
the  land  began  in  1797,  and  in  the  year  1800  there  were  no  seals  to  be 
found  ou  any  ])art  of  it.  In  1891,  the  island  was  visited,  and  a  few  fur 
seals  were  seen,  but  very  few. 

The  coast  of  Chili  lias  the  same  history.  I  need  not  read  the  story 
over  again.  The  same  about  Cape  Horn  and  the  Falkland  Islands. 
There  they  are  not  (juite  gone,  becau.se  the  British  since  1881  have  put 
an  Ordinance  in  force  which  was  presented  to  the  Tribunal  in  anotlier 
connexion,  and  they  are  gradually  increasing,  but  as  yet  assume  no 
commercial  importance.  On  the  Soutli  Georgia  Islands  and  Sandwich 
Land  300  miles  east  of  Cape  Horn,  when  first  discovered,  fur-seals 
existed  in  very  great  numbers.  In  1800  a  single  vessel  took  57,000 
skins.  10  vessels  visited  South  Georgia  that  year,  and  in  a  few  years 
not  less  than  1,500,000  were  taken  from  the  Islands.  In  1822,  they 
were  reported  as  alnujst  extinct.  In  1874,  after  uumy  years'  rest,  the 
Islands  were  visited,  and  1,450  skins  were  taken.  In  1875,  five  vessels 
secured  000,  and  in  1870,  four  vessels  could  only  obtain  110. 

In  1892  Captain  Budington  found  the  seals  in  that  region  practically 
extinct,  only  a  few  straggling  ones  being  seen. 

The  South  Slietland  Islands  is  another  place.  The  first  sealing  ves- 
sels in  1819  readily  obtained  cargoes  of  very  tine  skins.  The  news  of 
the  discovery  was  quickly  spread  and  by  the  end  of  the  next  year  a  fleet 
of  30  vessels  reached  the  region  to  gather  the  valuable  pelts.  Captain 
Weddell  gives  this  account: 

The  quantity  of  seaiN  taken  off  tbi^so  Islands  by  vessels  from  dillorent  parts  during 
tlio  years  1821  and  1822  uiay  be  computed  at  320,000  an<l  the  ((uantity  ofseaelephinit 
oil  at  DGO  tons.  This  valuable  animal,  tlie  fur-seal,  mij;ht,  by  a  law  similar  to  that 
which  restrains  fisherinen  iu  the  size  of  the  mesh  of  their  nets,  have  been  sj)ared  to 
render  annually  100,000  fur-seals  i'or  many  years  to  come.  Tiiis  would  have  followed 
from  not  killing  the  nu)thers  until  the  yonny;  were  able  to  take  the  water  and  even 
then  only  those  which  appeared  to  \n'.  old  together  with  a  proportion  of  the  males 
thereby  diminishing  their  total  numbitr  luit  iu  slow  progression.  This  system  is 
pr.'iilised  at  the  River  la  Plata.  The  Island  of  Lobos  at  tUo  mouth  of  that  river 
Coutuius  a  quantity  of  seals. 
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And  \ie  refers  to  that  where  there  is  a  similar  ordinance  or  in'ovision. 
He  says: 

Tlie  system  of  extormination  was  prnftispd,  howpvor,  at  tlio  South  Sliotlanrls;  for 
•wlicuover  a  Heal  rcacluMl  the  lieiicli,  of  whatever  (lenoiuiiiiition,  he  was  iiniiieiliately 
killed  and  his  skin  taken,  and  by  this  means  at  tlio  end  of  tlie  seconil  year  tho 
animals  ))ecanie  nearly  extinct.  The  younj;,  liavinj;  lost  tlieir  mutluM's  when  only 
three  or  four  days  old,  of  conrse  died,  which  at  the  lowest  calculation  exceeded 
ltK),000. 

Mr.  Williams,  in  a  lleport  to  a  Committee  of  the  Congress  of  the 
United  States,  speaking  of  the  Shetland  Islands  says: 

In  1872,  tifty  years  after  the  slaughter  at  the  Shetland  Islands,  the  loralities  before 
mentioned  were  all  revisited  by  another  general  ion  of  tiunters,  and  in  the  sixteen 
years  that  have  clajised  they  have  searched  every  beach  and  gleaned  (!very  rock 
known  to  tlieir  predecessors  and  found  a  few  secluded  and  inhos]iitablo  ])laces  betbre 
unknown;  and  the  nett  result  of  all  their  toil  iHid  daring  for  these  years  scarcely 
amounted  to  .ir),000  skins;  and  now  not  even  a  remnant  remains  save  on  the  rocks oif 
the  pitch  of  Cape  Horn.  The  last  vessel  at  Sontli  Shetland  this  yejir  of  188S,  after 
hunting  all  the  group,  found  only  35  skins,  an<l  the  lust,  at  Kerguelan  Land,  only  61, 
including  pups. 

The  Island  of  Tristan  d'Acunha  and  Gongh  Islands,  midway  between 
Capes  Horn  and  Good  Hope,  were  lormerly  abundantly  occupied,  and 
in  1887  Captain  Comer,  on  a  sealing  voyage,  left  six  men  on  Gough 
Island,  where  they  remained  nine  months,  taking  oidy  about  50  skins. 

On  the  west  coast  of  South  Africa,  the  same  history  is  true.  The 
immense  number  of  seals  in  this  locality,  on  the  islands  and  along  the 
coast,  were  vigorously  hunted,  beginning  about  1790,  and  large  quanti- 
ties were  taken  by  sealing  vessels  at  intervals  up  to  18)50,  when,  owing 
to  the  diminished  number,  sealing  became  un]>rotitable. 

The  Islands  southeast  of  the  Cape  of  Good  Hope  was  another  place 
once  covered  with  a  multitude  of  seals;  so  that  Captain  Cox,  who  visited 
there  in  1789,  says: 

On  first  lauding,  we  found  the  shore  covered  with  such  multitude  of  seals,  that  wo 
were  obliged  to  disperse  them  before  wo  got  out  of  the  boat. 

But,  on  all  these  Islands,  only  a  few  straggling  seals  are  found,  in 
numbers  so  small  as  to  make  their  pursuit  unprofitable. 

In  Australia  and  New  Zealand  at  the  beginning  of  the  present  cen- 
tury, fur-seals  in  considerable  numbers  were  found  along  tlie  south- 
west coast  of  Australia  and  in  the  vicinity  of  Tasmania.  Stimulated 
by  these  reports,  the  adventurous  sealers  dis(;overed  an  ai)parently 
inexhaustible  supply  of  these  animals  on  the  numerous  small  islands 
south  of  New  Zealand.  In  180.3  a  single  vessel  took  away  from  the 
island  of  Antipodes  00,000  prime  fur  seal  skins.  Macquarie  Island 
was  discovered  in  1811  by  a  sealer,  who  procured  a  cargo  of  80,000 
skins.  Sealing  on  these  islands  was  at  its  height  from  1810  to  1820. 
In  two  years  300,000  skins  were  obtained,  one  vessel  carrying  away 
100,000.  Now  Morrell,  who  visited  those  regiims  in  IS.'JO,  reported  that 
the  sealers  had  made  such  'complete  destruction  "as  scarcely  to  leave 
a  breed,  not  one  fur-seal"  being  found  by  him.  A  few,  however,  sur- 
vived the  general  slaughter,  and,  in  recent  years,  nnder  the  i)rotection 
of  the  Government  of  New  Zealand,  a  small  annual  catch  of  from  one 
to  two  thousand  fur-seals  is  now  t;iken. 

There  is  the  history  of  the  whole  of  the  world,  as  far  as  these  animals 
are  known  to  exist  in  it.  My  learned  friend  says  these  animals  were 
not  killed  in  the  sea;  they  were  killed  on  the  islands.  That  is  true 
nndoubtedly.  They  were  killed  on  land  and  water.  It  is  not  the  kill- 
ing of  a  seal  in  the  water  that  exterminates  the  race.  The  same  seal 
may  be  killed  iu  the  water  as  well  as  on  land  without  affecting  the 
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duration  of  llu>  lacc.  Tlio  only  (lincioiipe  would  ho  that  in  killinjj  iu 
tlio  water,  tlicy  do  nol  save  so  many  of  those  you  kill.  liiit  that  is  not 
th(^  point.  It  is  the  indiscriminate  killing  by  whieh  the  females  are 
destroyed  and  bieediu};  stopi)ed. 

That  is  what  destroys  tiie  race.  If  we  were  eiifi'a.i'cd  on  the  ])ai't  of 
the  United  States  in  killiuj^'  the  female  seals  on  tlie  Islands,  and  the 
l)elafiic  sealers  were  en^au'ed  in  killinji'  the  male  seals  at  sea,  this  case 
would  be  exactly  reversed.  1  mean  kiliinji'  tlie  same  seals.  If  they 
AV<M'e  doinii'  on  tiie  sea  wiiat  we  are  doinji'  on  the  Islands,  or  if  we  were 
doinj;'  on  the  islands  what  they  were  doinj;  at  sesi,  then  the  lueseiva- 
tion  of  tlie  fur  seal  raee  would,  of  course,  recjuire  the  cessation  on  tlie 
Islands  and  not  at  sea.  It  is  the  indiscriminate  killing  by  which  the 
stock  is  destroyed. 

1  want  toreier — I  hope  not  tediously — to  Vol.  1  of  tlu;  Tnited  States 
Appendix,  at  ])a,ue.  111.  We  have  collected  there  h'tlers  trom  many  of 
the  most  distinuuished  and  ieadinj;'  naturalists  in  the  world,  from  many 
countries  on  this  subject.  I  cannot  afford  the  tim(^  to  read  to  you 
aloud,  what  I  should  be  so  {>lad  to  read,  all  these  letters,  but  I  may 
just  adveit  to  some  jiassages  in  some  of  them,  and  1  will  respectfully 
ask,  if  these  letttMs  have  not  alieady  engaged  the  attention  of  the 
]\l(Mnbers  of  the  Tribunal, — .ind,  of  course,  iu  this  vast  nuiss  of  mate- 
rial, I  (Ninnot  tell  what  has  been  read  and  what  not — I  would  respect- 
fully ask  the  peinsal  of  these  jtngesiifter  i)agO'm.  The  first  statement 
is  by  Professor  Huxley,  and  tliis  is  not  iu  r(>s])onse  to  any  encpiiry — 
some  of  the  other  letters  are.    He  says,  at  the  bottom  of  page  411. — 

In  tliti  case,  of  tlio  Inr-sciil  fislici'ics,  tlio,  (loslnici  ivc  jifit'iicy  oi"  man  is  prcjiotcnt  on 
till!  I'riliilol'  Jslaiuls.  It  Ik  i)l>\  ionH  that  tlie  s(>!ils  niij;'lit'  1m>,  drslroycd  and  driven 
away  ('iiiii|)l('t('ly  in  two  or  t]iit'(>  .seasons.  MorooviM',  an  tlio  niiniln'r  ol"  ItaclielorH, 
in  any  f;iven  season  is  easily  ascertained,  it  is  jiossilile  to  keep  down  tlio  tako  to 
Hiiel!  a  jiercenta.ne  as  shall  do  no  liarni  to  the  stoek.  'I'lie  eoinlition  for  ef/lcieiit  re;?- 
iilations  aio  here  (piite  ideal.  Uiil  in  Iitdirinji;  Sea  and  on  the  iiortli-west  coast  the 
ease  is  totally  altered.  In  order  to  };tt  rid  of  all  coiii]dii';itioiis,  let  it  he  8iip])oKed 
that  western  Xoi'tli  AnieriiM,  from  IJehrin;;'  Straits  to  California  is  in  the  possession 
of  OIK!  Power,  and  that  we  have  only  to  consider  the  (|iiesti()ii  of  re.nnlatioiis  which, 
that  Power  should  miike  and  enforet!  in  order  to  ])reserve  the  fur-seal  tislieries. 
Suppose,  fiirtlier,  that  tin;  authority  of  that  Power  extended  over  IJtdirinjj  S(!a,  iind 
over  all  the  north-west  I'acilie,  east  of  a  line  drawn  I'rom  the  Shiiniagin  Islands  to 
California. 

Under  such  conditions  I  should  say  (lookin^i  at  nothinu;  Imt  the  ])reservation  of 
tlie  seals)  tiiat  tli(>  best  course  would  Ix!  to  ))rolii1)it  the  takinjj  of  tlie  fnr-seals,  tu\}- 
wliere  excejit  on  the  Priliilof  Islands,  and  to  limi  .  the  take  to  such  pereentajie,  as 
ex])eriencc  ]iroved  to  ho  consistent  with  (he  ])re?ervatioii  of  a  ^ood  averajic  stoek. 
'l"he  furs  would  ho  in  tlu!  hest  order,  the  waste  of  life  would  he  least,  and  if  the 
system  were  honestly  worked,  there  eoiild  he  no  d;iiij;er  of  over-fishing. 

Sir  CiiARLiw  I\Usst',LL. — Would  you  read  the  next  passage. 

Mr.  Phelps. — I  really  have  not  the  tiuu'  or  I  should  be  glad  to  oblige 
my  learned  friend.  He  ])rocee(ls  to  point  out  what  he  conceives  to  be 
the  legal  dilliculties  in  the  way, 

Sir  (^iiAKLES  Ivt'ssELL. — He  says  what  he  calls  the  ideal  arrange- 
ment is  impracticable. 

Mr.  Phelps. — He  says  it  is  impracticable'  because  he  assumes  there 
are  legal  objection.s — not  tiiat  it  is  iini)racticable  in  fact:  finally,  he 
says,  and  1  will  read  his  conclusion.  (As  I  have  said  in  reading  any 
passage  of  these  letters,  1  do  it  in  the  hope  that  the  whole  context  will 
be  read.) 

Finally,  I  venture  to  remark  that  there  are  only  two  alternative  courses  wortk 
pursuing. 

One  is  to  let  the  fiir-sciils  l)o  extirpated.  Mankind  will  not  suilcr  uiucli  if  the 
hidics  lire  obliged  to  do  without  seal  skin  Jackets. 
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That  is  one. 

The  of^ier  cmirso  is  to  tread  down  nil  merely  per«i)iial  nnd  trade  interest  in  pnr- 
Buit  of  an  urraii^ciiietit  tiiat  will  work  and  l)e  fair  all  round;  and  to  Hink  all  the 
stnpiditicH  of  national  vanity  and  i)()litical  silf-Hcekin^  alonji  with  them. 

Sir  Charles  Ku.ssell. — That  refers  to  a  sehouie  for  inakiiig  the 
rriIiiU)f  Ishmds  an  international  concern. 

Mr.  Prklps. — No. 

Sir  Charles  Kisskll. — I  assure  you,  yes. 

Mr.  Phelps. — Now  I  cannot  read  all  these  letters,  but  in  every  one 
of  them  that  1  shall  notice  I  hope  the  context  will  be  read,  and  it  will 
be  of  no  avail  for  me  to  select  passages. 

Dr.  Sclater,  Secretary  of  the  Zoological  Society  of  London,  has  given 
an  attidavit  in  which  he  says: 

1.  Unless  pro])er  nieasureB  are  taken  to  restrict  the  indiscriminate  capture  of  the 
fur-seal  in  the  North  Pacific  ho  is  of  o])ini()n  that  the  extermination  of  this  sjieeies 
•will  take  place  in  a  few  years  as  it  has  already  done  in  the  case  of  other  species  of 
the  same  };ronp  in  other  parts  of  the  world. 

2.  It  seems  to  him  that  the  proper  way  of  proceedin<j  would  be  to  sto]i  the  killing 
of  females  and  younj?  of  the  fur-seal  alto^^ether,  or  as  far  as  possible,  and  to  restrict 
the  killinj;  of  the  males  to  a  certain  number  in  each  year. 

3.  The  only  way  he  can  imaj^iuo  by  which  these  rules  could  be  carried  out  is  by 
killinjj  the  seals  only  in  tlui  islands  at  the  breeding  time  (at  which  time  it  a|)pear8 
that  the  youn^  males  keep  apart  from  the  females  and  old  males),  and  by  jirevent- 
injj  altogether  as  far  as  possible,  the  destruction  of  the  fur-seals  at  all  other  times 
and  in  other  places. 

I  commend  to  the  attention  of  the  Tribunal  an  article  which  this 
gentleman, of  his  own  motion, ])ublished  in  "The  Nineteenth  Century" 
magazine,  of  London,  since  this  arjuument  commenced.  It  is  in  the 
June  number,  entitled  "A  Naturalist's  View  of  tlie  Fur-Seal  Question," 
in  w  hich  he  says  he  has  read  this  evidence,  and  he  comes  out  with  his 
views.  It  is  not  in  the  Ca.se,  and  I  have  not  time  to  read  it,  but  I  quite 
commend  that  to  the  attention  of  the  Tribuunl,  as  I  did  venture,  on  a 
question  of  law,  to  commend  an  article  by  JNlr.  Tracy,  in  "The  North 
American  lleview,"  who  is  a  very  eminent  lawyer  in  the  United  States. 
Mr.  Merriam  addressed  a  circular  letter  of  enquiry  to  various  distin- 
guished naturalists  in  different  parts  of  the  world,  in  Avhich  he  gave 
them,  as  a  foundation,  certain  statements  in  regard  to  the  nature  and 
habits  of  the  fur-seal,  and  the  conditions  of  pelagic',  sjaling. 

These  occupy  several  pages,  and  in  order  fairly  t  >  understand  the 
answer  of  these  naturalists  it  would  be  but  fair  to  be  first  acquainted 
with  the  facts  that  were  presented  in  the  letter  of  enquiry,  because  if 
those  facts  have  misled  these  gentlemen,  then  their  oi)inion  would  be 
good  for  nothing.  I  must  not  stop  to  read  that,  but  1  submit,  with  great 
confidence,  it  will  be  found  to  be  a  correct  statement  of  facts.  On 
page  419,  there  is  a  letter  in  French,  and  a  tran.slation  of  JMr.  j\Iilne 
Edwards,  of  Paris.  He  is  the  director  of  the  museum  of  natural  his- 
tory. This  is  but  an  extract  and  he  refers  to  the  extermination  that 
has  taken  idace  everywhere,  and  lie  goes  on  and  says. 

It  will  soon  be  thus  with  the  callorhiniia  urahiiin  in  the  North  Pacific  Oces.n,  and  it 
is  time  to  ensure  to  these  animals  a  security  which  may  allow  them  rofjjnlar  I'epro- 
duction.  I  have  followed  with  much  attention  tli(»  investigations  which  have  l>eon 
made  by  the  Government  of  the  United  States  on  this  subj(!ct.  The  reports  of  the 
Commissioners  sent  .;o  the  Pribilof  Islands  have  made  known  to  naturalists  a  very 
large  number  of  facia  of  great  scientitic  interest,  and  have  demonstrated  that  a  regu- 
lated system  of  killing  may  bo  safely  applied  in  the  case  of  these  herds  of  seals  when 
there  is  a  superlluity  of  males.  What  might  be  called  a  tax  o?  celibacy  was  applied 
in  this  way  in  the  tnost  satisfactory  mannir,  and  the  indetinito  ])reservation  of  the 
species  would  have  been  assured  if  the  emigrants  on  their  way  back  to  their  breeding 
places  bad  not  been  attacked  and  pursued  in  every  way. 
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Dr.  IMiciirif;  of  Ucrlin,  Professor  of  Zoology  in  tlie  Royal  Apfricultural 
('(illi'L^c,  writes  a  lc'.tt(>r  wiiicli  will  be  found  at  the  bottom  of  page  420; 
and  reading  only  an  extract  hero,  he  say.s: 

I  am,  like  yonrsolf,  of  tlio  opinion  flint  the  rcmnvl.al)le  docronso  of  fiir-senls  on  ihe 
rookciioH  of  tin-  I'riltilof  Islands,  which  has  of  lato  .vcarH  ht-conu'  more  iiiid  nioio 
ovidiMit,  in  to  lie  iittiilmtcd  mainly  or  jiorliaps  exclusively  to  the  unroasonahlo 
destruction  caused  liy  tlic  soalcrH  whi>  ply  their  avocation  in  tim  open  sea.  'J'ho  only 
fiitional  inctlidd  of  takiu<;  the  fur-seal  and  the  only  one  tliat  is  not  liliely  to  result 
In  till'  exteruiiiiatioii  of  tliis  valnalile  animal  iH  tlio  one  wliich  has  hitherto  been 
enii)l((yed  on  the  j'rihilof  IslandH  under  the  Hiijiervisiou  of  tlio  Government.  Any 
otlier  method  of  taking;  tiie  uortlieru  fur-Heal  hIiouM,  in  luy  o|)ini<>n,  be  prohibited  by 
international  iii;reenieiit.  I  Hhould,  at  furthest,  ap])rovo  a  local  pursuit  of  the  fur- 
seal  where  it  as  destructive  of  the  lislieriesin  itsHouthern  winter  qu.'irters.  I  regard 
pelagic  fiir-Nealiiig  as  very  unwise;  it  mu.st  soon  lead  to  a  docrease,  bordering  on 
extermination  of  the  fur-seal. 

I'rofes.sor  Collett,  of  the  Univer.sity  of  Chri.stiania,  in  Norway,  says: 

Tt  would  bo  a  very  easy  reply  to  your  highly  interesting  treatise  of  the  fur-seal, 
which  you  have  been  kind  enough  to  send  us,  wIkmi  I  only  answerecl  yon  that  I  agree 
with  you  entirely  in  all  jioints.  Xo  doubt  it  would  bo  the  greatest  value  for  the 
rookeries  on  the  I'ribilof  Islamls,  as  well  as  for  the  ])reservation  of  the  existence  of 
the  seal,  if  it  would  \h'  jiossiblo  to  stop  the  sealing  at  soa  at  all.  Hut  thiit  will  no 
doubt  be  very  dilUcult,  when  so  many  natiims  jiiirtake  in  the  sealing  and  how  that 
is  to  go  about  I  eauiiot  know.  My  own  countrymen  arc  killing  every  year  many 
thousiinds  of  seals  and  rjintoiiliorw  on  the  ice  l)arrier  Itetween  .Spitzbergen  and  Green- 
land, but  never  females  with  young;  either  the  old  ones  e.  uglit,  or,  and  that  is  the 
greatest  nunibt^r,  the  young  seals.  Hut  there  is  a  close  time,  accejited  by  the  ditl'or- 
ent  nations,  just  to  jirolrbit  the  killing  of  the  females  with  young.  Perhaps  a 
similar  close-time  could  'la  accepted  in  tlia  IJehring  Sea. 

Dr.  Ilartlanb  writes  a  letter,  and  you  will  notice  that  the  original  as 
well  as  the  translation,  from  which  I  read,  is  printed.    He  says: 

I  am  far  from  attributing  to  myself  a  competent  judgment  regarding  this  matter, 
but  considering  all  facta  wliich  you  liav)  so  clearly  and  convincingly  combined  and 
expressed,  it  seems  to  me  that  the  measures  you  jiropose  in  order  to  prohibit  tho 
threatening  decay  of  the  northern  fur-seal  are  the  only  correct  ones  prommng  an  effect- 
ive result. 

Profes.sor  Salvadori,  from  Turin,  gives  a  letter. 

Dr.  Leopold  nu  Schrenck,  of  the  Imperial  Academy  of  Science,  St. 
Petersburg,  gives  another  letter. 

Then  I  take  Dr.  Giglioli,  the  Director  of  the  Zoological  Museum, 
Royal  Superior  In.stitute  in  Florence.  That  is  a  h)ng  and  full  letter. 
I  wish  I  could  read  it  all,  but  I  will  read  from  the  bottom  of  page  424. 

Having  conclusively  shown  that  the  lamrnted  dccrense  in  the  herd  of  fur-seals 
resorting  to  the  I'ribilof  Islands  can  in  nc,  way  be  accounted  for  by  the  selective 
killing  of  non-breeding  males  for  commercial  ]>urposos,  which  takes  place  on  those 
islands  under  s])ecial  rules  and  active  surveillance,  we  must  look  elsewhere  for  its 
cause;  and  I  can  see  it  nowhere  but  in  the  indiscriminate  slaughter,  principally  prac- 
tised on  breeding  or  pregnant  females,  as  most  clearly  shown  in  your  condensed 
Kejiort,  by  pelagic  scalers. 

In  any  case,  all  who  are  competent  in  the  matter  will  admit  that  no  method  of 
oaptur(^  could  be  more  uselessly  destructive  in  the  case  of  Piunipedia  than  that  called 
"pelagic  sealing,"  not  only  any  kind  of  selection  of  the  victims  is  impossible,  but  it 
Is  admitting  much  to  assert  that  out  of  three  destroyed  one  is  secured  and  utilized, 
and  this  for  olivious  and  well-known  reasons.  In  the  case  of  the  North  Pacitic  Fur 
Seal,  this  mode  of  cajiture  and  destruction  is  doubly  to  be  condemned,  becanse  the 
destruction  falls  nearly  exclusively  on  those,  the  nnrsing  or  pregnant  females,  which 
ought  on  no  account  te,  be  killed.  It  is  greatly  to  be  dejilored  thai-  any  civilized 
nation  possessing  lisliery  laws  and  regulations  should  allow  such  ii  discriminate 
waste  and  destruction.  Thestatisticalrfa/a  you  give  are  pain  fully  elo(|ueL>t,  and  when 
we  come  to  the  conclusion  that  the  (i2.500  skins  secured  by  pelagic  sealing  in  1891 
reineseut  at  a  mi'  imuin  one-sixth  of  the  Fur  seals  destroyed,  namely  37."',000, — that 
is,  calculating  one  in  three  secured  and  each  of  the  three  suckling  a  pup  or  big  with 
young, — we  most  undoubtedly  need  not  look  elsewhere  to  account  for  the  rapid 
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derrense  In  tlio  rookeries  on  the  PriliilofT  Islands;  nnd  I  fpiite  iijirco  wit''  von  in 
Tetainin<;  tliiit  iinlt-as  the  nialjtriictice  ol'  ]>t'IiiKii'  Healing  lie  prevented  or  greatly 
checked,  hoth  in  the  North  I'acilie  and  in  the  Hehring  Sen,  the  oconumic  extenniua- 
tion  of  CaUorliinus  iirHiniia  is  merely  the  matter  of  a  few  years. 

Tlie  rest  of  tlie  letter  is  equally  iiiterestiiij;. 

The  next  letter  is  from  Dr.  J{iii»liu('l  Blaiicliard  of  Paris,  Professor  of 
tU°!  Faculty  of  Medieiiie  and  lleneral  Secretaiy  of  the  Zoological 
Society  of  France.  It  is  to  the  same  etlect,  and  I  only  call  atteution 
to  it. 

Then  the  letter  from  Dr.  William  Lilljcborfr,  of  Tpsala,  Sweden,  and 
Professor  Nordenskiold,  of  the  Acailemy  of  Sciences,  Stockiiolni,  is  u 
joint  letter;  and  1  will  read  an  extract  from  that: 

Wo  do  not,  there,foro,  hesitate  to  declare  that  the  fiicts  iilioiit  the  life  and  haliitw 
of  the  Fur  Seal,  stated  liy  yon  in  your  said  letter  iiiider  l-L'O,  should  tjcrve  as  a  liaso 
for  the  regnlatioiiB  necessary  to  iireservo  this  gregarious  animal  from  its  threatened 
extinction  in  a  comparatively  short  time, 

'I'liese  regulations  may  ho  divided  into  two  categories,  nnmely,  firstly,  Regulations 
for  the  killing,  etc.,  of  the  Fur  Seals  on  the  rookeries  in  order  to  jirevcnt  the  gradual 
dimiiintiou  of  the  stock;  Secondly,  Kegiilatioiis  for  tlie  i'clagic  Scaling  or  lor  the- 
hunting  of  the  Seals  swimming  in  the  ocean  in  largo  herds  to  and  from  tlie  rookeries,, 
or  around  the  rookeries  during  the  time  when  the  females  are  suckling  the  pups  mv 
land. 

.  Then  the  last  paragraph : 

As  to  the  Pelagic  Sealing,  it  is  evident  that  a  systematic  hunting  of  the  Seals  in 
the  open  sea  on  the  way  to  and  from  or  uroiiinl  the  rookeries,  will  very  somi  cause 
the  complete  extinction  of  this  valiiahle,  and  from  a  scientitic  point  of  view,  b» 
extremely  interesting  and  important  animal,  especially  as  a  great  numher  of  the 
animals  killed  in  this  manner  are  pregnant  "cows,"  or  "cows"  temporarily  sepa- 
rated from  their  jiups  while  seeking  food  in  the  vicinity  of  the  rookery.  Every  one 
having  some  experience  in  Sciil-hunling  can  also  attest  that  only  a  relatively  small 
part  of  the  Seals  killed  or  seriously  wounded  in  the  ojien  sea  can  in  this  iiiainier  he 
caught.  We  are,  therefore,  persuaded  that  a  ])rohihition  of  I'elagio  Sealing  is  a 
necessary  condition  for  the  prevention  of  the  total  extermination  of  the  I'liv-Seal. 

There  ar^  other  letters,  with  which  I  must  not  detain  you,  from  gen- 
tlemen of  eminence  in  various  countries  of  scientilic  position  and  high 
repute. 

Now  this  is  scientific  testimony;  these  are  not  sealluniters  or  super- 
intendents. This  is  the  scientific  branch  of  the  case ;  on  the  other  hand 
we  have  a  great  mass  of  testimony  that  I  cannot  stop  to  review.  There 
is  a  vast  amount  of  evidence  in  the  case  from  practical  men.  In  the 
Collated  Testimony  appended  to  the  American  Argument  from  ])ages 
30G  to  312  you  will  find  the  testimony  of  174  practi(!al  sealers;  2o  of 
them  are  masters  of  vessels,  30  are  seamen,  S<!  are  Indian  hunters,  8 
others  are  intelligent  observers  from  those  resident  on  the  Islands.  I 
shall  not  read  a  word  of  their  testimony.  I  refer  you  to  it.  It  is  all 
concurrent. 

It  is  nothing  but  a  repetition  of  the  statement  that  in  their  judg- 
ment the  decrease  that  has  taken  i)lace  is  owing  to  this  destruction  of 
females  and  young,  and  that  the  extermination  of  the  seal  will  be  the 
consequence.  They  come  to  the  exact  conclusion  from  their  practical 
point  of  view  that  the  scientific  men  do  from  theirs.  These  witnesses 
are  no  more  scientific  men  than  those  scientific  men  are  practical  seal- 
ers, and  the  concurrence  of  their  judgment  is  extraordinary. 

What  is  there  on  the  other  side?  Among  all  the  scientific  men  of 
eminence  in  this  world,  even  including  those  in  England  like  Professor 
Sclater,  Professor  Huxley  and  Professor  Flower,  whose  letter  Avas  read 
the  other  day,  where  is  the  man  who  comes  to  contradict  the  testimony 
of  these  gentlemen  and  to  express  any  different  view?  Where  is  the 
practical  evidence  to  the  contrary?    What  is  it  that  my  learned  friends 
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Siiy  about  tliis?  Do  tlicy  sjiy  Hiiit  yctii  ciiii  jn'o  on  killiiiin'  ft'inalcH  in 
IhcMo  iiicroasiii;;  proportions,  lor  ymi  Ii;i\ c  not  lailcil  to  observe  that  tho 
business  of  pclajMlc  sciiliiii;-  liiisj^rown  in  r«'s|t('ct  to  the  nuinh<>r  of  vessels 
witli  };reiit  rapidity — do  llicy  assert  tliat/  No.  'J'liey  atteinpl  to|)arry 
it  only  by  sayin;;.  '•Well.  y«ui  e.\a<;};('rate  if.  You  niif^'lit  as  well  say 
we  exa^j;erate  niatlieniafics.  That  we  exajij^crate  ji  <h'nionstration  of 
jjeonietry.  It  is  a  result  that  eoiues  niatlieinatieally ; — certainly,  by 
inttuial  laws  from  certain  ])reniis(>s.  Nobody  eaii  e.\ajr{,'eratc  it.  It 
does  not  need  any  exajuiferiition. 

They  undertake,  however,  to  say  this  is  not  the  only  faetor  in 
exlennination.  This  is  not  all  theie  is.  they  say;  you  are  responsible  for 
some  of  it;  ther<'  is  a  decrease  tiiat  is  alarming'  an<l  portentous,  but  it 
is  not  all  our  I'ault.  it  is  partially  yours.  Now,  I  ])ro]»ose  to  examine 
that  <iuestion;  not  because  it  is  really  mateiial,  but  because,  so  far  aa 
time  allows,  1  do  n(»t  propose  to  leave  any  su;;<;estiou  that  my  learned 
friends  think  important  enoujih  to  make,  and  to  lely  upon,  to  be  disre- 
garded.    VN'ewill  nu'ct  tlu'in  on  their  own  fiiound  on  all  these  points. 

Let  me  lirst.  however.call  your  attention  to  the  coiu-lusive  matlicmat- 
ics  that  result  from  this  esidence.  I  said  a  litth;  wliileago,  in  openinjjf 
the  question  of  the  proportion  of  females,  that  reflection  would  show, 
without  any  fifxmes,  that  tiiis  business  of  killing  the  males  ever  since 
1847  and  sparin;;-  the  fenndes,  till  pehif-ic  sealing  i)i'evented  them,  must 
result  in  a  preiximleranee.  ]\Iy  learned  associates  have  prepai'ed  for 
my  u.se  a  stat<Mnent.  It  is  in  reply  to  the  calculation  that  my  learned 
friend  Sir  Charles  Ifussell  lucsented,  l)ased  on  the  diagrams  of  tlie 
Anu^rican  Commissioneis  which  are  given  in  connect'on  with  their 
Keport;  and  he  arrives  at  a  conclusion  which  certainly  leads  me  to  think 
that  he  is  not  so  much  my  superior  in  mathematics  as  be  is  in  everything 
else.  He  arrives  at  the  eomdusion  1  hat  the  diminution  caused  by  pelagic 
sealing  on  the  stafi.stics  in  this  ca.se  is  inconsiderable;  or  figuring  it  out 
it  is  not  large  enough  ever  to  exterminate  the  herd,  ilow  does  ho 
reach  that  conclusion  ?  !Sim])ly  by  leaving  out  the  most  important  fac- 
tor in  his  sum.  lie  treats  these  females  as  individuals,  and  takes  no 
account  of  their  ])r()(bulive  faculty.  He  does  m)t  take  into  account  tho 
geometrical  progressi(Ui  from  year  to  year.  If  the  same  imithematics 
were  true  in  the  increase  of  the  human  race  we  should  not  be  hero. 
We  should  long  ago  have  ])erished  off  the  earth.  It  is  the  reproductive 
power  of  the  female  sex  which  has  kept  the  human  race  in  its  rapid 
])rogression  in  munber,  even  though  the  ratio  of  increase  in  humanity 
is,  of  course,  from  many  and  ob\ious  reasons,  very  much  slower  thau  the 
progression  of  many  aiumals  of  a  lower  grade. 

In  reply  to  this  suggestion  my  learned  friends  on  our  side  have  pre- 
pared some  tables,  which  are  nothing  new.  They  are  simply  rigures 
which  we  make  upon  the  evidence,  in  reply  to  his  figures;  but  I  cannot 
make  them  understood  without  you  have  the  kindness  to  glance  at  tho 
lieport.  They  introduce,  as  I  say,  nothing  new.  They  are  oidy  figures 
based  on  the  evidence  in  the  case,  and  I  sliall  be  able  to  point  out  what 
there  is  of  them,  very  briefly.  Tliej'^  can  be  compared  in  their  results 
with  the  result  that  my  learned  friend  has  arrived  at  with  his  figures. 

The  assumption  of  these  tables  should  be  lirst  stated,  in  order  that 
they  may  be  understood.  We  assume  that  tho  seals  born  in  any  year 
decrease  annually  at  tlM>  several  rates  indicated  in  the  ';iagrani8  of  the 
United  States  Commissioner.^. 

(See  the  United  States  Case,  ])age  353.)  Jhat  is  from  uatm-al 
causes,  of  course;  that  they  decrease  aside  from  anything  that  men 
do;  and  it  struck  me  that  the  ratio  allotted  by  the  Commissiouers  of 
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(loci'f'iisc  IVom  iiiitmal  ca uses  was  too  lai';;*';  Imt  my  opinion  on  thai 
(pU'stion  is  worthless;  and  tlicic  is  no  t>\  icUMicc  l>y  wliirii  it  can  be 
jisci'itainctl.  Tiit-y  t'\  identlv  nn(i«'rtook  to  nialu'  a  very  liltcial  allow- 
aiico  lor  tho  (l«>ath  of  th»^  youn;;  l)y  natural  ranscs;  and  they  work 
out,  I  belit'vc,  that  half  of  all  that  arc  horn  perish  the  lirst  yeai-;  and 
then  ill  a  i»ropoi'tionate  ratio  they  <'ontinue  to  perish  from  merely 
natural  causes,  even  if  they  were  left  ahtiic.  Then  we  assumes  that 
each  l)i'ec<Un};'  fennih!  has  a  hreediri};'  life  of  18  years.  Tiiat  is  the 
result  of  the  best  evidence  there  is  in  this  case:  that  each  breediu}; 
female  ^ives  birth  annually,  from  ;iiid  including;  her  third  year,  to  one 
l)up,  and  that  lialf  of  these  i)Ups  arc  females.  That,  1  believe,  is 
eoui'cded.  Of  tioursc,  these  are  assum|>tions,  but  they  an^  the  best 
assumiitions  that  tlie  evidem-e  warrants  as  to  the  breed in}^'  a;;('  of  the 
seals,  th(^  number  ol'  pups  that  they  ]iro(luce.  Then  a  calculation  is 
mad(!  in  this  way:  and  we  will  tak«^  Table  A.  We  take  l,iH»()  females. 
Jiy  way  of  hypnlhcsis  w(^  divide  them  into  4  classes:  .'5  years  old,  l 
years  old,  o  years  old,  0  years  old,  which  are  all  breedinj;  a;;es.  Then 
if  you  refer  to  the  lirst  column  of  'i'able  A,  the  lelt  hand  column,  the 
lijjures  at  the  top  n'ive  the  numbeis  of  the  y<'ars  from  one  t(»  IH.  in 
column  one,  the  i  lower  lij,Mires  of  L'.'iO  each  represent  these  1,(KH»  fur- 
seals  of  .'{,  4,  r»  and  (»  years  of  ajje.  Now  those  seals  will  produce  that 
year  oOO  female  pups,  upon  the  assumption  that,  if  they  produce  1,000 
youiif,',  .100  will  be  fenuiles.  Vou  add,  therefore,  to  that  1,0(M>,  the  lirst 
year,  oOO;  and  you  have  now  J,r»00  females  of  whom  the  ."iOO  are  Just 
born. 

Now  ffo  to  the  second  year,  and  the  .100  females,  that  wi're  born  the 
year  before,  shrink,  by  natural  causes,  to  li.10  who  attained  their  second 
year,  and  that  2.10  is  the  second  fij;ure  in  the  column.  Then  the  1,000 
breediufj;  seals,  with  which  you  bejiin,  shrink,  the  (tne  class  to  L'OS,  the 
next  to  -!2;1,  the  next  to  L'.'Wi,  and  the  last  to  UL'O.  'J'liose  are  the  tijiuies 
resulting  from  the  ratio  of  decrease  f-iven  by  the  Commissioners.  That 
number  of  seals,  thus  shrunk  from  the  former  year,  i)roduc<'s  that  year 
444  females,  which  you  will  lind  is  the  liyure  at  the  head  of  the  (Column, 
and  the  number  of  female  seals  has  increased  that  year,  tlie  net 
increase,  to  l,.18.'i.  Now  if  you  follow  that  table  down,  noticiu};  that 
the  corresponding  figure  in  each  column  is  one  stc})  lower  down,  you 
find  what  becomes  of  that  original  1,000  that  you  started  with.  In  the 
sixteenth  year  they  are  all  gone;  tiuit  is  to  say,  if  not  dead  they  are 
past  the  breeding  time,  and  that  1,000  with  which  you  started  has 
gradually  disa])i)eared  from  the  herd,  and  is  gone. 

You  will  see  what  the  successive  birth  in  each  successive  year  is 
after  they  get  to  be  old  enough  for  the  seals  that  are  born  in  each  su(!- 
cessive  year  to  breed,  and  you  will  see  at  the  head  of  the  column  under 
each  successive  year  the  females  that  will  be  born  during  that  year. 
They  are  carried  forward  with  their  increase  after  they  get  to  be  three 
years  ohl,  and  1  think  with  this  exi)lanati(>n  J  can  add  nothing  that 
renders  the  tables  any  clearer.  They  are  quite  clear  as  they  stand 
and  you  see  the  result  in  the  18  years;  at  the  end  of  that  time  1,000 
females  have  become  2,117,  as  a  net  result  after  deducting  all  that 
liave  died  from  natural  causes  either  by  being  killed  in  earlier  years  or 
from  outliving  their  us<'fulness  and  so  disapi)earing. 

Uidess  some  (juestion  should  be  suggested  about  these  tables  I  will 
turn  to  Table  \i  though  I  should  be  happy  to  try  to  answer  any  ques- 
tion that  nuiy  be  put. 

Table  B  shows  the  number  of  females  that  wouhl  have  been  alive  in 
1882  except  for  ])elagic  sealing  and  which  would  have  appeared  on  the 
breeding  grounds  in  1884,  calculating  from  Table  B. 
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This  table  boffins  witli  tlie  year  1872  and  ends  with  the  year  1882. 
That  covers  11  years  tiierei'ore.  It  assumes  tlie  theoretical  calculation 
of  the  last  table.  It  gives  the  catch  for  each  year  as  derived  from 
actual  lifjures  in  the  ca  idence  the  tables  given  by  the  American  Com- 
missioners of  the  pelagic  catch,  and  it  figures  otit  u»)on  that  basis  the 
net  loss  to  the  herd  by  the  destruction  of  the  ''amber  of  females  which 
tlie  table  shows  were  actually  taken. 

That  requires  a  word  of  explanatio?'  befoio  leaving  it.  We  have 
assume '.  that  for  the  i>uri)ose  of  tills  table,  all  the  seals  shown  to  have 
been  taken  by  pelagic  sealing  are  females.  Of  course,  that  might  at 
the  threshold  be  cliallenged.  We  do  it  for  this  reason:  In  the  first 
pla(;e  85  per  cent  are  jjrovcd  to  be  females.  Tiien  it  is  shown  by  a 
great  body  of  evidence  what  common  sense  indicates  sufliciently  with- 
out any  evidence,  that  a  great  many  more  seals  are  necessarily 
destroyed  by  shooting  in  the  Avater  than  can  ])0ssibly  be  saved,  and 
that  of  the  proportion  of  seals  that  are  lost,  the  same  proportion  are 
females  as  among  those  that  are  saved,  so  that  if  85  per  cent  of  the 
seals  save'-,  are  females,  85  of  those  lost  are  females,  and  when  you  add 
a  very  small  percentage  to  what  the  evidence  shows  is  the  actual  loss, 
it  is  a  very  moderate  assumption  that  the  number  of  seals  destroyed, 
wasted  and  lost  is  equal  to  the  entire  number  of  seals  saved,  male  and 
female.  Therelbre  we  have  fdt  it  right — and  the  figures  sustain  us — 
in  treating  the  pelagic  product  that  is  saved  as  all  of  them  being  females. 

Now  wliat  is  the  result  I  The  result  is  that  the  number  of  females 
killed  ill  those  ten  years,  because-  although  11  years  are  (iovered,  in  one 
year,  namely,  that  of  1873,  the  <;at('h  is  not  given — the  number  of 
females  lost  to  the  herd  aside  from  those  perisiiing  from  natural  conse- 
<iuences  is  137,<524.  That  is  the  actual  result;  that  is  at  the  end  of 
1882.  Now  if  you  will  kindly  turn  over  the  leaf  to  t.able  C,  this  is  car- 
ried forward,  so  as  to  show  the  number  of  females  which  would  have 
been  alive  in  1881)  except  for  pelagic  sealing,  and  which  would  have 
appeared  on  the  breeding  grounds  in  1891,  three  years  later.  It  is  a 
carrying  forward  of  the  same  figures  with  the  addition  of  the  catch  in 
the  years  subsequent  to  1882 — from  1882  to  1889;  and  on  the  same 
basis  of  calculation  you  find  as  the  result  of  these  figures,  that  the 
female  seals  on  the  breeding  grounds  in  the  year  1891,  in  consequence 
of  the  ascertained  ])elaj;ic  catch,  would  be  483,420,  in  round  numbers, 
600,000  of  female  breed!  ig  seals  destroyed  by  the  pelagic  catch,  and  by 
notliing  else:  I  respoctfully  invite  attention  to  those  figures. 

Lord  llANNEN. — You  have  invited  a  question  upon  this  table,  I 
believe. 

Mr.  PnELPS. — Certainly,  my  Lord. 

Lord  IlANNEN. — Docs  that  take  account  of  any  xCinalo  born  to  replace 
those  sui)i)osed  to  be  used? 

^Ir.  I'liKLPS. — Yes. 

Lord  IIannen. — It  does  take  that  into  account. 

]\lr.  Phelps. — Yes,  it  takes  an  account  of  the  perpetual  birth-rate 
as  well  as  the  decrease.  In  the  first  table  that  is  made  very  plain  by 
adding  every  year  the  increment  and  deducting  the  loss  from  natural 
causes.  Those  are  figures  that  are  ap]ilied  to  the  pelagic  catch,  and 
the  consequence  of  the  figures  is,  that  the  loss  from  the  pelagic  catch 
to  the  herd  is  in  round  numbers  .500,000  breeding  females — not  quite 
that.  Mr.  Carter  has  suggested  a  cc-rrection,  that  naturally  enough 
escaped  me,  that  this  48.'J,420  is  subject  to  one  deduction  that  is  not 
made  in  the  table.  It  is  a  little  too  large.  It  is  subject  to  the  deduc- 
tion of  those  who  would  have  died  >etweeu  1889  and  1891,  from  natural 
causes. 
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Mr.  Carter. — It  is  not  too  large  for  ISSO. 

Mr.  Phelps. — No.  The  table  is  ri<>ht  as  it  is  hoaJed.  It  .shows  the 
loss  ii  1889,  but  when  you  come  to  cany  that  I'crward,  3  years  longer, 
to  1891,  you  nmst  take  into  account  the  deaths  from  natural  causes  of 
these  young  seals  nuituring  duriug  that  i)e)iod.  That  figure  has  not 
been  made,  but  it  would  not  '.change  the  result. 

On  the  other  hand  the  killings  of  189(»  and  LS91  ate  not  iiu-liuled, 
which  would  more  than  balance,  because  if  tliey  are  not  included  then 
the  number  of  fen:ales  would  be  increased  rather  than  diminished. 

Now  this  is  Table  D,  the  last  one,  which  shows  the  loss  in  the  number 
of  female  seals  Avhich  w<juld  be  effected  by  10  years  of  ])elagic  sealing 
based  on  the  supposition  that  1J(),0(»0  breeding  females  were  killed 
annually  during  tliat  period. 

This  is  a  liy[)othetical  table  not  founded  ou  actual  catch,  sliowing 
what  would  be  lost  if  12(>,0()0  bree<ling  fenuvles  are  killed  by  pelagic 
sealing  each  year:  you  will  see  readily  from  the  tal)le  how  that  is  fig- 
ured out,  and  the  total  loss  in  10  years  of  female  seals  would  be  301,840. 
The  difference  between  this  fable  ami  the  last  is  that  the  last  is  at- 
tempted to  be  founded  on  the  actual  destruction  as  reported.  This  is 
based  on  a  };ypofhetical  destru(  tion  of  20,000  female  seals  in  each  year. 
I  am  talking  exclusively  of  female  seals  in  these  tables.  They  take  no 
account  of  anything  else.  It  is  the  loss  of  breeding  females.  I  should 
have  remarked  that  there  is  a  total  loss  of  females,  and  a  loss  of  breed- 
ing females,  the  difference  being  of  course  that  females  are  not  breeding 
females  till  they  are  three  years  old,  aiul  the  loss  of  breeding  females 
is  220,820,  and  the  total  loss  of  females  at  the  end  of  the  period  is 
361,8-10. 

The  American  Commissioners  do  not  assume  to  number  the  herd,  but 
they  give  a  hyi)othetical  herd  in  which  there  is  supposed  to  be  1,-500,000 
females,  of  which  800,000  are  capable  of  breeding.  Tliat  is  n  total  herd 
of  3,000,000.  It  is  seen,  therefore,  assuming  the  Pribiloff  herd  to  cor- 
respond in  numbers  to  the  Commissioners'  hyjtothesis,  that  in  10  years 
of  i)elagic  sealing  wldch  destroyed  20,000  breeding  females  a  year,  the 
number  of  females  in  tlie  herd  would  be  reduced  by  301,810,  or  over  24 
per  cent  of  the  whole  number  of  females,  while  the  breeding  females 
would  be  reduced  by  220,820.  If  you  take  it  at  3,000,000  as  its  nor- 
mal condition,  and  assume  half  of  those  are  females,  ami  that  of  the 
l,r)00,000  females,  800,000  are  cajiable  of  breeding,  the  figures  tell  the 
conse(iiieuce,  that  27  per  cent  of  the  breeding  cows  are  gone  in  10  years. 
Of  course,  it  may  be  said  these  figures  are  upon  the  hyjjotliesis  of  the 
Commissioners,  becau.se  an  exact  census  cannot  be  laken,  but  it  is  the 
best  hypothesis  that  the  case  admits  of.  I  do  not  think  that  examin- 
ing this  table,  in  connection  with  the  evidence  in  the  case,  it  will  occur 
to  members  of  the  Tribunal  that  the  premi-  s  are  in  any  respect  erro- 
neous, that  the  hypotheses  are  not  the  most  just  ami  rea.sonable  that 
the  materials  of  the  Case  enable  us  to  Tiiake;  and  from  this  .source  as 
well  as  from  all  the  others  we  arrive  at  a  conclusion  that  I  confess,  to 
my  mind,  would  be  just  as  apjjarent  before  1  heard  a  word  on  the  sub- 
ject from  .scientific,  or  j)racti('al  n\en,  from  tables,  from  experience  else- 
where, as  it  is  now.  Anyone  who  will  give  a  mon>ent's  attention  to 
the  geometrical  ])rogression  of  animal  life — aninuds  of  this  class  I 
Uiean,  or  animals  that  are  analogous  to  those  with  which  we  are  con- 
cerned— nuist  see,  if  he  is  no  more  ol'  a  niathenu\ticiau  than  I  am,  what 
result  takes  place. 

('ast  your  eyes  back  for  one  monuMit  to  the  growth  of  the  po])ulatiou 
of  this  \yorld.    The  couditions  of  increase  uic  nothing  like  those  wo 
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assume  licro.  Tlie,  liuinan  race  is  not  polyjiaiiious.  Tlie  miiuber  of 
children  that  are  produced  under  ordinary  circumstances  is  far  less. 
The  tinui  that  elapses  before  the  itroductive  ])eriod  arises  is  much 
{jreater.  Xow  let  a  person  rellect  for  a  moment  how  long  it  is  since  the 
continent  of  America  was  <liscovered.  The  Indians  that  then  iidnibited 
it  are  substantially  yone.  A  remnant  alone  remains  in  the  Far  West 
that  are  fast  disappearing.  Now  look  at  the  <iO,(>U(>,(JO()  or  ("0,000,000  of 
])eople  on  tiiat  Coi  tinent,  leaving  Indians  out.  Where  do  they  come 
from?  Immigration  considerably,  of  course.  All  from  emigration  in 
the  lirst  place — all  the  descendants  of  emigrants.  But  what  countiy 
has  lost  ])opu]ation  in  that  jteriod  from  whence  they  came?  One  or 
two — perhaps  one,  might  be  named;  under  unhappy  circumstances  in 
a  more  recent  period,  its  ])()pulation  has  diminished,  but  not  during 
that  entire  period.  In  every  country  in  the  W(»rld  that  100  years  ago 
began  to  contribute  to  the  ])opulation  of  the  Western  Hemisphere  its 
own  ])opulation  has  largely  increased. 

Now  sui)pose  a  herd  of  animals  of  this  kiml  is  not  touched  by  man 
at  all.  The  in(!rease  would  not  be  indetinite:  it  would  reach  a  point 
which  would  be  called  by  naturalists  its  maximum.  The  laws  of  nature 
l)rovide  for  those  things.  No  race  of  animals  could  ever  over])opulate 
the  earth  or  reach  a  point  where  the  laws  by  which  the  increase  of  pop- 
ulation regulates  itself. 

The  I•l!K.sII)E^T. — ]\Ialtlmsianism. 

Mr.  Piii',Li*s. — Yes,  the  natural  ^lalthusianism.  The  natural  opera- 
tion of  that  theory  undoubtedly;  but  in  order  for  that,  causes  have  to 
intervene,  provided  by  Providence,  by  which  these  animals  are  kei)tat 
their  maximum.  It  was  emiuired  by  the  Trcsident,  in  the  early  stages 
of  this  discussion,  how  it  came  to  ])ass,  if  the  males  were  not  reduced 
by  artificial  killing,  that  the  females  would  become  most  numerous. 

That  is  a  question  that  is  for  naturalists  to  answer,  or  for  observers; 
but  I  su])pose  'the  answer  to  be  in  the  theory  of  the  survival  of  the 
llttest.  1  suppose  when  the  number  <^f  males  becomes  too  large  in  such 
a  herd  of  wild  animals,  when  they  are  not  artificially  restrained  as  in 
tlie  i)roi)agation  of  domestic  animals,  there  is  a  mutual  destruction  by 
lighting,  of  which  these  ishunls  are  the  consi)icuous  theatre,  with  regard 
to  this  race  of  aninuils,  and  it  results  not  in  the  survival  of  all  the  males, 
but  only  a  part  of  them.  However,  that  is  theoretical,  and.  1  do  not 
care  to  pursue  it. 

Now,  tSir,  this  is  the  ])oint  to  which  all  my  observations  have  tended 
to  day,  ami,  pait  of  them,  yesterday:  are  we,  or  are  we  not  as  a  matter 
of  fa(!t,  established  by  tl»e  evidence  in  this  case,  drawn  from  many  con- 
verging and  independent  sources,  entitled  to  say.  that  the  continuance 
of  jielagic  scaling  Just  as  it  has  taken  place,  especially  in  view  of  the 
increase  of  it,  which  we  have  shown  also  to  be  steady,  and  which  will 
only  find  its  check  when  the  destruction  of  the  anincils  ceases  to  render 
it  profitable,  results  necessarily  at  no  very  distant  period  in  the  exter- 
mination of  this  race  of  animals  here  as  it  has  everywhere  else. 

Now  returning  to  wiiat  has  been  said  by  my  friends  on  the  other  side 
— that  is  to  say,  that  the  managemeni  on  the  islands  has  not  been  good, 
and  therefore  that  the  ])elagic  sealer  is  not  responsible  for  all  the 
decrease  that  has  taken  place  in  this  herd. 

Hcfore  I  look  into  the  facts  upon  which  T  shall  claim  that  to  be  a 
l)ro|iositi(Ui  abscdntely  unwarranted — that  will  no  more  bear  «'xamina- 
tioii  in  the  light  of  the  whole  e\  idciice  in  the  case  than  any  of  the  other 
proi)ositions  that  I  have  been  able  to  demonstrate  to  be  inaccurate  and 
unfounded — suppose  it  to  be  true  l    Suppose  that  iu  the  prosecutiou  of 
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this  industry  by  a  j^jroat  nation  not  wanting  in  intollijience,  anxious  to 
preserve  this  herd,  largely  interested  in  preserving  it — that  in  this 
industry  as  in  every  other  pursuit  that  nnm  ever  set  his  hand  to,  exi)eri- 
enee  has  shown,  as  it  advanced  and  grew,  that  earlier  methods  were  in 
some  respects  delicient — that  the  lirst  ideas  were  not  always  the  best — 
that  time  has  developed  not  only  the  necessity,  but  the  means  of 
improvement.  Is  there  an  industry  to  which  that  does  not  apidy? 
Can  there  be?  Can  any  man  undertake  to  say  that  the  time  will  ever 
come  when  the  oldest  handicraft  will  have  reac^hed  a  point  at  which 
imiirovement  is  impossible'?  1  fancy  that  no  man  who  has  a  comniou 
acijuaintance  with  the  history  of  his  race  will  venture  to  assert  such  a 
conclusion.  Suppose  it  is  true  that  the  number  11  was  estinmted  might 
be  taken  from  the  seal  herd  without  harming  it,  had  proved  too  great — 
suppose  it  was  true  that  in  the  numner  of  taking  them  the  best  pos- 
sible manner  is  shown  by  exjjerience  not  to  have  been  observed  and 
that  improvements  are  needed,  is  there  any  doubt  that  they  will  be 
adopted?  IMay  not  the  interest  and  intelligence  of  the  natiim  which, 
with  such  sedulous  care,  has  managed  this  industry  during  the  short 
period  since  1809  when  they  began,  make  it  certain  that  tlie  im])rove- 
meuts  will  take  place?  Are  the  diilicultios  that  are  suggested  dillicul- 
ties  that  cannot  be  overcome?  Is  it  like  the  killing  of  the  feimile  seal 
in  the  water, — something  that  cannot  be  helped  if  you  are  to  kill  seals 
there  at  all?  Very  far  from  it.  Tiierefore,  1  might  well  dismiss  this 
suggestion  of  the  accountability  of  the  managenuMit  on  the  Islands  for 
a  i)art  of  the  decrease  with  the  single  renuirk: — (iranted  that  experience 
has  taught  us  better  intelligence,  and  that  somethings  must  be  cor- 
rected Avhich  are  easy  of  correction,  what  has  that  to  do  with  the 
certain  and  inevitable  means  of  externniiation  with  which  we  are  deal- 
ing in  this  case?  It  ahnost  needs  an  ajxdogy  Ibr  carrying  this  encpiiry 
any  further;  and  it  is  only  because  1  am  not  willing  to  leave  anything 
that  I  conceive  to  be  wrong — without  allusion. 

Now,  what  are  the  ])oints  in  the  managenuMit  on  the  Islands  which 
are  claimed  by  my  learned  friends  to  have  been  mischievous  in  the 
past?  They  are  two.  They  say,  we  have  killed  too  many  nude  seals. 
The  draft  that  we  set  out  with  of  1(K),()()0  is  too  great.  You  will  remem- 
ber that  the  St;i*^nie  authorises  the  Secretary  of  the  Treasury  at  any 
time  to  restrict  it,  if  it  is  found  that  they  are  taking  too  many.  You  will 
remember  that  under  the  Orders  of  the  Secretary  in  181)0,  the  number 
Avas  restricted  to  22,(H)();  and,  therefore,  it  is  perfectly  plain  that,  if 
any  restriction  is  necessary  for  the  i)reservation  of  tliis  race,  it  will  be 
made.  The  Tnited  States  here  is  not  struggling  (or  the  privilege  of 
l)rior  extermination,  because  that  would  Itecpiite  in  their  i)o\ver  without 
any  license  at  all. 

The  second  objection  is  that  in  the  manner  of  dri\ing  the  seals,  at 
times  I  will  allude  to  presently,  they  have  been  injured;  those  that  are 
not  killed  have  been  so  injured  as  to  alTect  tlie  reproductive  jxiwer  of 
the  race,  and  so  to  diminish  the  birth  rate  by  affecting  the  opposite  sex 
from  that  which  is  ex[)osed  to  pelagic  sealing. 

If  that  were  true  it  does  not  touch  the  question  of  extermination  at 
all.  It  simply  shows  that  we  have  somewliat  hasteiu'd  it  by  ill-advised 
conduct  which  it  is  to  be  presumed  will  certainly  be  checked  and  be 
corrected  if  the  race  can  be  preserved.  IJutthert^  isiu)  just  foundation 
for  that  assertion.  It  stands  ])rincipally  upon  the  statements  of  a  gen- 
tlennm  about  whom  more  has  been  said  than  would  have  been  said  if 
he  were  here  present  to  be  examined  orally,  who  has  been  promoted  in 
this  case  by  my  friends  to  the  ollice  of  Professor, — a  gentlemau  who  haa 
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given  considerable  attention  to  this  subject,  who  has  written  nnicli  and 
said  more,  .md  who  undoubtedly  knows  a  good  deal  about  the  subject 
and  has  been  r(}j;arded  as  an  authority. 

liut  before  1  coine  to  consider  the  only  point  on  which  we  have  any 
criticisnt  to  nuike  upon  Mr.  Elliott's  deliverances  upon  this  subject, 
Avhieh  are  all  in  favor  of  our  contention,  except  on  this  one  topic,  let 
me  say  that  we  can  well  afford  to  accei>t  this  gontlennin  at  the  estimate 
])ut  upon  him  by  my  learned  friends  on  every  point  but  this;  we  do  not 
need  his  corroboration,  but  we  have  it  very  emphatically,  for  all  it  is 
worth,  on  every  lunnt  almost,  connected  with  seal  life  which  we  are 
contending  for,  except  this. 

Now,  as  to  the  number,  my  friends  have  endeavored  to  show  that  the 
American  average  on  the  I'ribilof  Islands,  of  1(>(),(K)(),  was  a  great  deal 
larger  than  the  Kussian  authorities  had  deemed  safe.  To  begin  with, 
what  if  it  was?  What  constitutes  the  IJussians  a  particular  authority? 
The  reference  to  the  average  which  Itussia,  in  the  early  period,  before 
they  began  to  discriminate,  Avhen  they  were  killing  in  an  exterminating 
way,  that  is  to  say  killing  without  any  reference  to  wliether  they  were 
males  or  fenuiles — does  not  prove  anything.  It  was  not  until  1847,  as 
the  British  Connnissioners  admit,  that  the  present  system  of  discrimi- 
nation was  begun.    It  has  been  followed  ever  since. 

After  that,  between  18;j0  and  18(57,  it  will  be  found  from  the  evidence 
that  the  number  of  skins  they  took,  depended  on  the  nmrkets  of  the 
world.  Of  course  they  could  not  overstoidi  the  market  without  depre- 
ciating the  returns,  instead  of  increasing  them.  Bancroft,  the  historian 
that  is  referred  to  in  tli.^  Briti.sh  Case  so  fre(]uently, — I  read  from  the 
footnote  to  the  United  States  Counter  Case  page  73 — says: 

In  1851,  30,000  could  bo  killed  annually  at  St.  Paul  Island  alone,  and  in  1861  as 
many  as  70,000,  without  tear  of  exhausting  the  supply. 

The  figures  from  1800  to  18(57,  given  in  the  British  Case,  are  shewn 
ill  the  United  States  Counter  Case  at  pages  71  to  73,  to  be  incorrect. 
What  are  they  ?  They  say  for  18(51, 1 8(52, 1 803, 1 804, 1805, 1800, 1807,— 
so  many;  the  last  live  being  estimates — round  numbers,  and  as  to  4 
of  them  an  interrogation  mark  is  put  against  them  by  the  Commission- 
ers, which  indicates  that  they  are  open  to  (piestion — they  are  rather 
suggested.  Then  in  Sections  777  to  779  of  the  British  Commissioners 
Iteport,  you  see  how  these  figures  are  reached.  To  get  those  of  1801, 
they  took  Elliott's  totals  for  the  years  1812  to  1802  and  subtracted 
Bancroft's  totals  from  1812  to  18(51,  and  the  difference  they  call  the 
(igures  of  18(51.  But  what  does  Elliott  himself  say  about  those  totals 
of  his?    At  page  105  of  the  Census  Beport  he  says: 

I  now  append  a  brief  but  signilii'ant  extract  from  Technmeniov — significant  sini- 
]ily  becai! /J  it  denionstratcs  that  all  Russian  testimony,  other  than  Acniaminov's, 
is  iiltcrlji  nflf  contrudivlDrii  in  regard  to  tlio  number  of  seals  tiiken  from  the  Pribylof 
Islands.  'J"eehmnenio\-  tirst  gives  a  series  of  tables  which  ho  decdares  are  a  true 
transcript  and  exhil)it  of  the  skins  sold  out  of  Alaska  liy  the  Russian-American 
('omi>any.  The  latest  table  i)resented,  and  nj)  to  the  date  of  his  writing,  18t)2,  shows 
that  ;?7-,Wll  fur  seal  skins  were  taken  from  the  Pribilof  Islands,  via  Sitka,  to  the 
Russian  markets  of  the  world,  in  the  years  18lL'-lS()2,  inclusive;  or  giving  an  average 
catch  of  18, (ill  ])er  uuuum  (p.  221).  Then  fnrllier  on  as  he  writes  (nearly  one  hun- 
dred jiagcs),  he  utiillijhx  Ii'ih  record  above  qtioled  by  using  the  language  and  figures  as 
follows:  "  In  earlier  times  more  were  taken  than  in  the  later;  at  present  (18(52)  there 
are  taken  from  the  island  of  St.  Paul  T(\000  annually  withontdim'nishing  the  iiuin- 
lier  for  future  killing".  Pnrther  comment  is  unnecessary  upon  this  author,  who 
thus  writes  a  history  of  the  doings  of  the  Russian-American  Company. 

The  bottom,  therefcn-e,  of  the  British  Commissioners  computation 
derived  from  Mr.  Elliott,  falls  out  upon  the  testimony  of  Mr.  Elliott, 
who  says  that  it  is  not  in  the  least  reliable.    The  United  States  show 
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that  the  niiiubor  of  seals  killed  in  that  year.  18(51,  was  47,040,  and  in 
])ioof  of  this  they  have  jJublislM'd  a  letter  fioin  tiie  Chief  Maiiajfer  of 
the  Russian  Anieriean  Colonies  to  the  Knssian  American  Company, 
written  at  Sitka,  October  14,  1S(»1,  containing;-  a  h'(q)ort  npon  the  oper- 
ations of  the  Company  for  tliat  year.  The  reference  for  that  is  the 
United  States  Counter  Case,  ]y.\'^i'  I!*").  One  would  suppose  that  was 
satisfa(;tory  evidence  of  the  number  killed  by  the  Company,  lie  says — 
this  is  an  extract  of  course: 

lu  the  course  of  tbis  year — 

that  is  1801;  the  date  of  the  letter  is  October  14th 

In  the  coui'so  ol"  this  year  17,010  goal  skins  have  hcen  taken  from  tlio  i.shuids  of 
St.  Paul  anil  St.  George,  of  which  niinibor  L't,9t;?  salt.'d,  :5,(l()()  l)a<'h.'h)rs,  dried,  and 
2,500  greys  have  to  lie  sent  to  Now  York;  and  12,000  dried  wkius  will  now  bo  sent  by 
the  sbi])  Ciaritzd  to  Cri)n.stadt. 

The  British  Commissioners,  in  this  extraordinary  method  of  compu- 
tation, make  the  tif;ures  for  that  year  !30,(jyo.  The  Manaj;er  of  the 
Company  informs  us  that  it  is  47,040. 

SirCiiAiJLES  Ki'SSELL. — One  is  shipped  from  the  island,  and  the 
other  may  be  killed  on  the  island.    The  two  tiyures  are  not  inconsistent. 

Mr.  Phelps. — Why  not?  He  describes  what  had  become  of  all 
these — where  they  ar<^  all  sent.     They  are  all  sent  to  market. 

Sir  CuARLES  Ki'SSELL. — You  have  been  speaking  your.self  of  not 
glutting  the  market. 

Mr.  Phelps. — They  are  all  sent  to  market.  They  aie  not  only  killed, 
but  sent  to  market;  and  they  only  shew  the  fallacy  of  figures  that  are 
arrived  at  by  taking  one  unreliable  and  unproved  sum,  and  subtracting 
it  from  another  unreliable  and  unproved  sum  and  taking  the  dill'erence 
as  the  basis. 

At  Section  779  of  the  British  Commissioners  Iteport  is  the  authority 
for  the  years  18()2  to  18(i7.  That  is  their  figures.  Most  of  them  tluiy 
have  marked  with  an  interrogation  i)oint,  as  1  said  belbie.  Tliey  by  no 
means  undertake  to  vouch  them; — 1  am  not  to  be  inferred  as  saying 
that  they  misrepresent  this,  because  tliey  say  themselves  that  these 
figures  both  inclusive,  have  been  idled  hypotlieticaliy  by  Elliott.  They 
say: 

The  figures  for  the  years  arc  therefore  far  from  satisfactory. 

Those  figures  of  course  disai)pear,  because  in  the  first  place  the  Com- 
missioners say  themselves  that  they  are  unsatisfacitory :  they  appear, 
in  the  next  ])Iace,  to  be  based  ui)on  a  hypothesis,  and  the  man  who 
invents  the  hypothesis,  Elliott,  says  they  are  unreliable.  They  disap- 
l)ear  into  the  air. 

We  have  put  translations  and  facsimiles  of  the  official  Correspond- 
ence of  the  American  Company  consisting  of  Reports  from  the  wit- 
nesses, and  orders  to  the  manag(  is,  in  the  Counter  Case  at  pages  105 
to  190,  and  at  page  4l'!». 

I  will  read  the  I'eport  for  18«!2 — Ave  have  seen  what  ISOl  was.  This 
is  an  extract.     It  is  the  lte[)(ntof  the  Chief  ^Manager  at  Sitka.     I  le  says : 

In  spite  of  the  great  slaughtcM'  of  seals  on  St.  Paul  iuk'  St.  (ic.irm'  they  are  (ivery 
year  occupying  niorii  s])a('e  with  tln'ir  ruokciies;  and  I  iherel'ore  jMiniii  ted  the  man- 
ager to  take  75,01  lO  skins  <mi  the  riiriiier  island,  inste-.ii  of  50,0(1(1;  miil  on  the  latter 
r»,000,  iiu  increase  of  2,01)0.  Seeing  now.  howu-i-r,  that  the  demand  for  sealskins 
for  New  York  does  not  go  beyond  '-'(I.Odtt,  [  will  alter  this  ananuement,  and  instruct 
Iiim  to  proiiaro  25,00(1  salted  sealskins  and  LM), ()()()  driecl  on  St.  Paul  and  not  to  tak(i 
more  than  8,000  on  St.  (ie()rg(%  as  herctul'oro.  TUo  fjoalskius  I'cmaiiiing  over  cuunot 
spoil,  as  they  are  thoroughly  salttjtl 
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Wliat  becomes,  T  sliould  like  to  know,  of  the  snfjfjostion  that  in  these 
years  the  Kussiaiis  found  it  necessary  to  take  fewer  seals  than  the 
United  States  took  afterwards?  This  is  18(51  and  l.SilL'.  What  are  the 
records  foi-  the  following-  years?  In  l.S(>.')  it  was  70,000,  I  refer  to  the 
United  Stales  Counter  Case  pages  105,  10(»,  lt)7  and  190.  They  are 
taken  froni  the  original  letters  of  the  managers  of  tliese  Comi»anies 
which  are  there  given.  1  read  in  this  abbreviated  way  to  save  time, 
and  to  present  results  instead  of  wading  through  language.  You  will 
liud  the  letters  there. 

18G3 :  70,000  ( U.  S.  Counter  Case,  p.  li)5) 

mil:  70,000  (  —         —         —     p.  l!l()) 

l«t!5:  5;!,000  (—         —         —     p.  107) 

ISOfi:  5H,000  (—         —         —     p.  107) 

1867:  75,000  (—         —         —     p.  100) 

The  British  Commissioners  suggest  that  the  Eussians  were  honest 
enough,  as  they  were  about  to  cede  the  business  to  the  United  States, 
to  take  a  large  number  of  seals  the  last  year  notwithstanding  it  might 
be  a  detriment  to  ^he  islands.  That  is  not  a  very  respectful  suggestion 
concerning  a  (iovernment  like  Russia,  and  certainly  is  not  warranted 
by  any  evidence;  but  in  the  United  States  Counter  Case  page  199, 
N"  15,  that  such  is  not  the  cause  of  the  increase,  is  shewn.  Then  the 
liussian  average  in  the  late  years  of  their  control,  (alter  tiiey  began  to 
discriminate  so  that  the  herd  was  in  a  normal  condition),  reacihed 
70,000  skins  that  were  taken;  and  it  aijjiears  that  more  could  have 
been,  and  would  have  been  taken,  except  that  they  were  kept  down  by 
the  exigencies  of  the  market,  the  want  of  demand. 

In  18(18,  in  the  chaos  that  took  place  in  the  absence  of  law,  there 
were  2-10,000  seals  killed.  That  is  shewn  by  Mr.  JMorgan's  testimony 
in  the  United  States  Case,  Appendix  Volume  II,  piige  03.  And  in 
18(59,  the  following  year,  alter  the  government  had  gotten  hold  of  their 
property  and  began  to  control  it  tlie  amount  was  85,000.  The  number 
of  seals  killed  on  the  Pribilof  Islands  from  1870  to  1889  for  all  i>ur- 
jioses,  (including  those  pups  killed  for  natives' food  and  the  few  seals 
that  died  during  the  drives)  is  given  in  the  United  States  Counter 
Case,  i)ages  425  tt)  428;  and  the  total  nund)er  is  1,977,337,  being  an 
annual  average  of  98,857.  That  is  what  we  took  from  the  island  before 
the  take  was  restricted  by  orders  of  the  Secretary  of  State  or  under 
the  operation  of  the  successive  arrangements  of  the  modufi  vivendi. 
There  is  what  the  evidence  shews  upon  this  jxdnt. 

Then  it  is  said  that  there  were  warnings  to  the  United  States  Govern- 
ment that  the  killing  of  100,000  seals  annually  was  too  great — that  our 
otticials,  some  of  them,  made  known  to  the  (iovernment  that  too  many 
male  seals  were  being  killed ;  and  they  (piote  Daniel  Webster,  an  excel- 
lent witness,  i>ro|)erly  relied  on  by  both  sides,  who  says  that  formerly 
there  would  be  an  average  of  38  cows  to  1  bull — now  they  will  not  aver- 
age 15. 

Let  ns  see  from  Mr.  Webster's  ailidavit — his  observation  was  very 
large — what  he  docs  say  about  it.  You  may  take  a  casual  expression 
or  a  line  without  its  context  and  get  a  very  erroneous  impression.  The 
reference  to  this  is  page  179  of  the  2nd  United  States  Api>endix. 
What  I  am  reading  is  a  quotation.    He  says: 

There  was  iit'vcr  whild  T  liavo  liccii  upon  the  islands  any  scarcity  of  vijj;oroiis  IniUs, 
tliorc  always  licinu'  siil'ticiiMit  niinilicr  to  fertilize  all  the  cows  c()iiiin;;f  to  the  islands. 
It  was  always  home  in  mind  liy  those  (mi  the  islands  that  a  ciiitlieient  niiiiilier  of  males 
xnnst  lie  ])reserve(l  for  hreedinjj  pur|)oses. . .  The  season  of  1801  showed  that  male 
seals  had  certainly  been  in  sulheient  number  the  year  before,  because  the  pu)is  on 
tin'  iDokeries  were  as  many  as  should  lie  for  the  number  of  cows  landing.  ,  .  Then, 
too,  there  was  a  siirplun  of  viijoroiiii  bulls  in  IS'Jl  who  could  ubtain  no  vowv. 
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That  is  Mr.  Webster's  evidence. 

Then  they  eite  Csiptain  Jirynnt.  The  Britisli  Conunissioners  qu(>te 
Ca]tt{iin  Bryant.  It  is  very  remarkable  how  full  the  JJrilish  Conunis- 
sioners Bei)(»rt  is,  of  references  to  wiiat  is  said,  often,  by  uidciiown  men; 
to  letters,  often,  tlie  writer  of  wliieli  is  not  ^iven ;  to  letters  or  to  persons 
as  in  this  ease  wheie  the  anthor  is  yiven,  but  the  substance  only  is 
stated  as  understood  by  the  Commissi(»ners,  without  any  context;  the 
Kejtort  is  full  of  that  sort  of  evidence,  Avhich  every  one  who  has  ever 
had  any  dealinj;-  with  evidence  knows  is  the  most  likely,  of  any  in  tiie 
world,  to  be  mistaken.  It  is  hearsay,  ex(!luded  as  evidence,  under  the 
Common  Law.  Whyf  Simply  because  human  exjterience  shews  tiiat 
you  cannot  jnet  hearsay  correctly.  You  can  <;et  what  is  said  to  be 
hearsay,  but  the  moment  you  undertake  to  resort  to  liearsay  evidence, 
you  are  utterly  at  sea.  Mr.  Foster  sujij;est8  that  1  am  wron<j  in  respe(!t 
to  this  quotation,  and  1  am  very  hapi)y  to  make  the  correction.  In  this 
instance  this  is  (pioted  from  Ca])tain  Bryant's  statement, — 1  was  wrong 
as  far  as  this  is  concerned.  The  context,  however,  shews  that  when 
you  }iet  at  the  context  that  is  not  what  Ca[)taiu  Bryant  mean.s — that  is 
not  wiiat  he  says. 

Sir  Ciiaui.es  Kissi'.ll. — Woidd  yon  kindly  give  the  referenced 

Mr.  Phelps. — It  is  our  House  lOxecuti  ve  Document,  No.  83, 44th  Con- 
gress, page  ITS. 

Sir  Chaules  Bussell. — Wheie  is  it  cited? 

Mr.  ]*HELPS. — At  page  09  of  the  Counter  Case.  This  is  not  referred 
to  by  tlu^  British  Commissioners.  Ca])tain  Ibyant  recommends,  in 
October  1875,  that  for  two  years  only  the  killing  be  reduced  to  So, (»()(). 
This  is  onntted  from  the  British  (.'ommission;Ms  Beport.  Then  in  his 
sworn  testimony  before  a  Congressiouiil  (Jommittee  in  the  year  1S7({, 
his  views  on  this  subject  are  brought  out,  and  this  is  cited  in  the  United 
States  Counter  Case  page  71.    This  is  what  he  says: 

In  tlie  season  of  IS()8,  lictbri'  tho  pvoliihitnry  law  was  iiassod  and  eiitbrood,  nnnier- 
ous  parties  s-oaled  on  tlio  Islands  at  will  aii<l  tock  alimit  two  huiulred  and  lilty 
thousand  soals.  i'hi'.v  liilli'd  mostly  all  tiie  (noduct  oC  lS()(i-'()7.  In  niakinij  our 
calculations  for  hreodini;  seals  wo  did  not  take  that  loss  into  consideration,  so 
that  in  1872-73,  when  tlie  crop  of  l^ti(!-"(J7  would  liavo  matured,  we  were  a  little 
short.  These  Seals  had  lietMi  killed.  l'\)r  that  reason,  (o  render  the  matter  doubly 
sure,  1  recommended  to  the  Secretary  a  diminution  of  1,"),()()0  seals  for  the  two  years 
ensuinir.  I  do  not,  however,  wish  to  be  understood  as  sayin^j  that  tlie  seals  are  all 
iloereasing — that  the  proportionate  number  of  male  seals  of  the  proper  age  to  take 
is  decrcasiuff. 

Q.  The  females  are  incroasinjif? 

A.  Yc'^,  .Sir;  and  consotiuently  the  number  of  pnjis  produced  annually. 

Q.  It  looks,  then,  as  if  the  males  ouniit  also  to  increase.' 

A.  I  think  that  niMnl)er  of  100, (JdO  was  a  little  more  than  oni;lit  to  have  been  bofjun 
■with.  I  think  if  wo  had  bejjun  at  sri,(MK)  tiiei'e  would  have  been  no  necessity  for 
diniinisliini;'.  On  the  other  hand,  1  think  that  within  two  years  from  now  it  could 
he  increased. 

Now  it  appears  that  all  that  Mr.  liryant  meant  (and  this  is  his  expla- 
luition  to  the  Committee,  not  his  evidence  in  tlie  case),  was  this — he 
meant  to  say  that  the  year  l.SlJ.S  when  2bM)00  had  been  killed  had  .so 
reduced  the  herd  that  he  thinks  it  would  ha\e  Ix'cn  safer  to  have  begun 
at  .sr>,(l()0  instead  of  to  begin  at  lOO.OdO;  but  tliat  in  two  yeai's  alter  it 
could  have  gone  to  the  larger  tigiire.  And  in  section  818  of  the  British 
Conunissioners  Beport,  quoting,  they  say: 

Pryant  states  that  this  year  (1877)  there  was  evident  increase  in  the  number  of 
bn'edin^  nmles.  lie  estimates  that  tlnsre  were  about  1,000,000  breedinj;'  seals  ou  the 
islands,  as  a;L!;ainst  1,300,000  iu  IStJO. 

Mr.  iOlliott,  who  was  on  the  Islands  from  LS72  to  1S7(!  makes  no  refer- 
euce  to  the  gap  iu  certain  classes  of  males,  which  Captain  Bryant  alone 
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appciii'.s  to  liiivo  noticed.  Tlic  liritish  Commissioners  in  piii-ai-raph  822 
of  tlicir  lt('i)oit  say  that  Klliott  in  tlie  sanie  Ife.port — that  is  tlui  Census 
Itcport  of  1881 — says  tliat  the  brcedinjij  rookeries  have  been  gradually 
increasing'  since  1S.")7 

Sir  Chaklks  litssKLL.— Wliat  year  is  that  itii? 

Mr.  I'llKLl'S.—Klliott's  Census  Heport  of  18S1. 

Sir  (hiAiJLKS  RrssKLL.— You  are  passing  1872,  1873  and  1874? 

i^lr.  IMiiiLl'S. —  Yes. 

SirCiiAKLES  llussELT,. — Very  well. 

General  Foster. — And  1S7(J. 

Mr.  i'lFKLi's. — I  iiave  to  ])ursue  this  subje(!t  a  little  i'urtlier,  Sir,  before 
I  have  done  with  this  topic.  I  shall  not  be  long  upon  it,  but  1  am  so 
nmcii  fatigued,  and  the  liour  of  adjournment  has  arr'ved,  that  I  shall 
ask  to  be  allowed  to  defer  my  furtlier  observations  tdl  t()-morrow.  1 
may  say  1  am  very  conhdent  that  I  shall  linish  all  the  observations  I 
have  to  trouble  y(»u  with,  tomorrow. 

|Tiu^  Tribunal  thereupon  adjourned  till  Friday,  the  7th  of  July  1893, 
at  11.30  a.  m.J 
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Sir  CiTAT?T.ES  KussKLL. — Bi'forcniy  learned  iViciid  rcsuines  liia  arffu- 
meiit,  Sir,  1  want  to  nialvc  a  correction  in  ]tointof  I'act.  Von  will  rec'ol- 
lect  a  discussion  tliat  occurred  some  days  a,uo  ( I  think  it  was  also  referred 
to  duriiifj;  the  argument  of  my  learned  friend)  about  the  map  Xo.  !»8  in  the 
schedule  of  maps  and  describiid  as  the  ".Map  of  18'J2  with  iiddilions  to 
1823", — that  was  stated  by  some  one  on  our  side  orijiinally,  and  1  believe 
I  rcjpeated  the  statement,  that  it  came  from  the  IJritisii  IMuseum.  Well, 
that  turns  out  to  be  inaccurate.  It  is  amaj)  in  the  jyossession  of  tlu^  For- 
eifi'n  Ollice  in  Loudon  and  is  here  now,  and  I  produce  it  to  my  learned 
friends.  It  is  a  matter  of  no  importance;  but  we  wish  to  be  correct  in 
our  statements. 

The  PuKSiDKNT. — It  is  the  Arrow\smith  map? 

Sir  Charles  Kissell. — Yes;  it  is  described  here  as,  "by  Arrow- 
smith,  Ilydrojiiapher  to  His  ]\Lajesty,  1822",  and  in  print  underneath, 
"Additions  to  1823".    There  the  matter  ends. 

The  PiiESiDENT. — They  are  printed  or  enj^raved  editions? 

Sir  Charles  Uussell. — Yes;  printed  or  engraved  additions.  There- 
f(ne,  showinj;  that  thouj;h  jmblished  origiiudly  in  1822,  there  was  a  second 
edition  in  1823. 

The  I'RESiDENT. — We  shall  be  pleased  to  see  the  map. 

Sir  Charles  Kussell. — Certainly.  This  is  one  side  of  it,  but  it  is  the 
important  side.    You  will  see  "Ilehring  Sea"  is  not  marked. 

Now,  you  will  recollect  that  yesterday  my  learned  friend  produced 
and  dwelt  for  some  time  upon  a  certain  Table  of  liynres.  working  out  or 
l)rofessing  to  work  out  certain  mathematical  results.  You  will  recollect 
that  Table  of  figures  which  was  handed  in.  I  ought  to  tell  the  Tribunal 
that  my  learned  friends  did  not  furnish  us  with  copies  of  that  document 
beforehand;  and  my  reason  for  tnentioning  that  fact  is  that,  if  they  had, 
we  should  have  been  prepared  by  this  time  to  offer  certain  criticisms  to 
which  we  think  it  is  open.  It  lias  been  examined  by  i)ersons  who  are 
more  competent  than  I  profess  to  be,  because  1  do  not,  any  more  than  my 
learned  friend,  profess  to  be  a  mathematician;  we  conceive  it  is  based 
on  false  assumptions;  but  even  on  those  assunii»ti()iis,  it  is  not  worked 
out  correctly.  And,  therefore,  we  claim  the  right  respectfully  to  put  in 
black  and  white,  as  my  learned  friends  have  done,  a  criticism  on  this 
Table.  The  Tribunal  will  then  judge  what  weight  is  to  be  attached  to 
the  original  document,  as  well  as  to  the  criticisms  ui)on  it. 

The  President. — You  meau  the  calculation.  This  was  no  new  docu- 
mejit,  but  only  a  calculation. 

Sir  Charles  Kussell. — And  a  calculation,  as  v/e  say,  which  is 
inaccurate. 

The  President. — That  is  simply  a  matter  of  arithmetic. 

Senator  Moko  an. — And  it  only  refers  to  nuitters  that  are  in  the  Case 
and  Counter  Case. 

Sir  Charlics  Ritssell. — We  deal  with  the  document  that  they  have 
handed  in  and  point  out,  Sir,  the  errors  that  we  conceive  are  to  be 
found  in  it. 
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The  I'liKSiDENT. — Tlions  ciin  be  no  objection  to  any  error  being  khj- 
tili('<l,  I  should  think. 

Sir  Chaut.hs  Ifrssiu-i,. — Of  course,  we  Hliould  proj)o.se  to  liand  to 
my  leariie<l  IVicnds  a  <!<»]»y  of  wliatever  li;;ures  or  criticisins  we  pat 
clown  before  liandiii;;'  it  in  to  you. 

Now,  only  one  other  thiiiff ;  my  learned  friend  said  yesterday  that  I 
had,  in  my  criticism  which  I  a(blrcssed  ujxtii  the  fij^ures,  lost  si<jht  of 
tlu^  }j;eomctriciil  projjressiou  that  would  apply  to  tlie  consideration  of 
this  (iiu'stion.  I  am  not  much  concerned  to  deicnd  myself;  but  1  want 
to  i)()int  out  that  I  was  dealing;'  with  the  question  of  whether  pela};i<'' 
sealinj;  could  have  occasioned  the  j^rcat  (hMtrease  said  to  have  been 
nianifesteil  iu  ISSl;  and,  for  that  i»uii)ose,  it  was  not  ncicesary  to  con- 
sider the  (juestion  of  jiconu'.trical  increase,  l)ecaus('  t  lies'*  animals  <lo  not 
begin  bearing  until  tiiey  are  three  years  of  age.  That  is  all  I  meant, 
and  before  the  3  years,  before  1881,  the  amount  of  pelagic  sealing  was 
almost  7iil. 

The  PuESiBENT. — There  is  no  question  of  the  propriety  of  bringing 
iu  the  geometrical  j)rogression  as  Mr.  Phelps  did. 

Sir  Ciiaum;s  iUssKr.L. — 'I'here  are  two  sides  of  that  account,  Sir — 
that  is  a  criticism — only  one  of  which  has  been  h)oked  at  by  my  learned 
friend — there  is  a  debit  and  a  credit  side. 

The  i'KESiDKNT. — As  to  the  paper  yon  propose  to  hand  in  after  you 
have  been  in  eomnninication  with  your  friends  on  the  other  side  we 
will  take  it  and  see  what  it  is  and  reserve  to  ourselves  the  right  of 
deternnning  what  use  is  to  be  nmde  of  it. 

Sir  CiiAKLKS  Kussiu.L. — Certainly. 

The  ruKsiDKNT. — Now,  Mr.  Phelps,  will  you  please  to  resume  your 
argument  ami  continue  after  your  own  plan,  and  we  shall  be  pleased  to 
hear  you. 

Mr.  PiiELrs. — In  respect  of  the  map  which  my  learned  friend  has 
properly  i)roduced,  since  it  has  come  into  their  ])<)ssession,  i  have  oidy 
to  repeat  the  observation  I  made  before,  and  whicli  was  substantially 
nmde  by  Sir  Itichard  Webster,  that  this  map,  from  its  date,  could  not 
have  been  in  the  possession  of  the  negotiators  of  the  American  Treaty 
and  that  it  is  extremely  irn])robal)lc  that  it  should  have  been  in  the 
l)ossession  of  the  liritish  negotiators. 

With  regard  to  the  table  of  hgures  submitted  yesterday  to  whicli 
my  learned  friend  refers,  1  have  nothing  further  to  say.  Tiu>  document 
will  vindicate  itself  upon  examination.  If  it  does  not  vindicate  itself, 
it  would  be  quite  im])ossible  to  set  it  up,  and  1  have  no  fear  of  any 
criticism  that  it  will  be  in  the  power  of  any  one  upon  the  facts  of  this 
case  to  make. 

As  to  the  other  point  my  learned  friend  refers  to. 

I  do  not  know  that  I  quite  comprehend  what  he  means  to  say.  If  he 
only  means  that  if  the  females  that  were  killed  in  the  water  were  unpro- 
ductive females  who  never  could  have  any  young,  I  quite  concur  with 
him  that  the  ravages  of  pelagic  sealing  would  tlien  become  slow  and 
that  would  be  a  question  whicli  this  case  has  not  presented.  But  the 
objection  to  it  on  economical  grounds,  aside  from  any  cpiestion  of 
humanity  is  that  every  female  that  is  killed  is  not  only  the  probable 
immediate  mother  of  young,  but  the  future  mother  of  young  to  an 
extent  only  bounded  by  the  age  of  the  animal. 

Now  1  return,  Sir,  to  the  subject  1  was  considering  yesterday  at  the 
time  of  the  adjournment,  and  to  which  I  am  afraid  I  am  giving  more 
time  than  it  Justifies,  because  I  thiidc  it  is  all  sulliciently  answered  by 
the  suggestion  I  have  already  made,  that  even  if  it  were  found  to  be  true 
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that  to  some  cxttMit  on  tlic  islands  tluMO  had  bcoii  a  iniscah'ulation,  an 
<)V('i'di'ivinj,%  or  aiiythiiij;  ('ls(^  wiiicli  oxpcriiMicc  sliows  was  not  advisa- 
ble, it  is  to  !)('  presimu'cl,  and  it  is  perfectly  certain  tliat  wonid  be  cor- 
rected, as  it  is  (piite  in  the  power  of  the  (lovernincnt  to  correcit  it,  and 
that  it  docs  not  at  all  enter  one  way  or  th(i  other  into  the  (piestion  of 
tlie  conse(|iienees  of  pelagic'  sealin*'',  which  are  ()uit«^  iiidepeiuUMit.  It 
Hiuiply  snji}i'osts  if  it  is  true,  tlioufjli  we  have  taken  tlu^  pains  to  show 
it  is  not  true,  that  the  <!ondnct  of  tlie  American  authorities  has  helped 
towards  tlii'  decrease  that  now  exists,  and  is  conceded  to  exist.  I  had 
considered  yesterday  tiie  lirst  proposition  tlnit  i;*  made  thar  too  many 
seals  have  been  killed,  and  i  was  i)assin}j  over  the  evidence  as  fast  as 
1  could  on  the  subject  of  the  decrease,  and  of  the  warnin<,fs  that  are 
said  to  have  been  {iiven  to  the  American  (Jov  iiment  by  its  own 
a^'ents  on  this  subject.  Jtesuminj:'  that,  I  relerr(.i  to  Cai)tain  Jiryant, 
tlie  lirst  witness  called  on  the  other  side.  F)r.  .Mo  Intyre  is  another 
witiH'ss  relied  upon,  and  when  you  examine  his  testimony  you  tind  in 
i«'spect  to  this,  that  it  shows  no  such  thin<>'.  Dr.  iMc  Intyre  is  cited  by 
the  British  Commissioners,  lie  was  the  sni)erintendent  uiuui  the 
Islands,  and  he  says  the  number  of  sei\ls  have  decreased  since  ISSU. 
lie  did  not  mean  from  l.SSL'.  All  the  evidence  in  tin;  Case  is  to  the 
contrary  of  that.  It  was  very  much  later.  It  was  as  late  as  1889.  In 
1881  iind  188.")  there  was  a  slij^ht  decicase,  but  the  siffuilicant  decrease 
I  am  tallvin<?  of,  that  would  attract  att<'ntion,  was  mucii  later  than  that. 
In  suj)port  of  tliat,  passaj-es  are  (ated  from  his  (V)n.uressi(mal  Ifeport 
in  188!),  entitled  ''Fur-seal  lisiu'ries''  and  the  moment  the  lanf,Mui{i;e 
is  read  it  will  be  seen  that  Dr.  Mc  Intyre  <loes  not  mean  any  such 
tiling  as  is  ascribed  to  him.  He  is  referred  to  at  section  830  of  the 
British  Commi.ssioners'  K'eport,  and  he  says  at  pa  ,e  110  of  the  Con- 
gressional Report  of  188!). 

From  1870  to  1SS2  (licro  was  a  coiistiintly  increaHiuij  niuiil)or  Itcforo  tlie  l)oiriiii)ing 
of  th(!  animal  iiiaraudiuij;,  and  tlio  iiicrraso  was  a]>par<;nt  cacli  year.  Tlio  li  uula- 
ries  of  tlic  rookeries  wen^  lieinj;  constantly  oxtcndi'il.  'I'lio  lanes  tlironj^li  tli<'  rook- 
ericH  werein  many  cases  completely  (dosed  l>ol'ore,  IXXi'.  'I'herc  was  no  inu^stion  in  that 
time  as  to  the  increase,  Imt  sinco  18S2  the  lanes  thronj^di  the  rookeries  liave  ajjaiu 
opened  and  fjrown  wider  from  year  to  year.  Diirinj^  the  last  two  years  hachelor 
seals  i)a8s  throiijjh  these  lanes  as  they  did  not  formerly. 

He  was  absent  from  the  Island,  as  is  shown  in  the  United  IStates 
Case  Appendix,  188.'5,  1881  and  188.").  lie  knew  nothinj,'  about  it  and 
could  have  known  nothinjj^  about  it  and  does  in)t  profess  to  have  known 
anythiuf?  about  it.  When  he  says  since  1882,  he  does  not  mean  to  say 
Imjinninfi  with  1882.  He  is  writinj?  in  188!).  Another  quotation  from 
Dr.  Mcintyre's  testimony  is  found  in  the  Appendix  to  the  United 
States  Arfi'ument  page  2!).'): 

I  was,  therefore,  alw.iys  .aliMt  to  see  that  a  dne  proportion  of  brcedinjj  m.ales  of 
Hcrviceahle  a;re  was  allowed  to  retnrn  to  the  rookeries.  This  was  a  coinparativtdy 
easy  task  prior  to  1882  hnt  it  l)e<'aine  from  year  to  year  more  dillicnlt  as  the  seals 
decreased.     No  very  explicit  orders  were  jj;iven  on  tills  point  till  1888. 

There  is  the  same  observation. 

In  the  atlidavit  of  Dr.  INIcIntyre  in  the  2nd  volume  of  the  United 
States  Appendix,  ])ase  15,  he  uses  this  language,  and  this  is  really  his 
judgment  on  the  subject : 

That  from  the  year  1880  tliere  was  an  expansion  of  the  areas  of  the  l)reodint» 
grounds  and  that  in  the  year  1882  they  were  as  large  as  at  any  time,  dnring  my 
acquaintance  with  them;  that  during  th(^  three  years  following  1882,  namely,  1883, 
1884,  188.5, 1  was  not  upon  the  Islands;  that  ui)on  my  return  to  the  Islands  in  188f>, 
I  noticed  a  shrinkage  in  the  breeding  areas  but  am  unalile  to  in<licate  the  year  of 
the  period  of  uiy  absence  iu  wLicli  tlie  decrease  of  the  breeding  seals  began. 
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Tliosc  aro  tliconly  witTicssoson  tlio  Island  before  1SS!»  wlio  iiro  relied 
upon  Itytlie  lliitisli  (ioveniiiieiit  to  sustain  the  :issei'ti(>ii  tlisil  too  iiiiiny 
Hesils  \vei<'  liilied  on  tlie  Isliind. 

Tiie  I'ui'.siDKNi. —  Is  tliiit  tli(^  sjinie  witness,  Dr.  Mclntyro,  you  were 
rciidinj;'  IVoni  in  lln-  lliilisli  Coinniissioners  JJeports. 

i\Ir.  1'iij;m's. — Yes,  a  witness  of  nnqneslionahle  autlioiity.  All  I 
<lesiro.  to  find  out  is,  wliat  lie  means  to  say.  In  1MH»,  the  Treasjiry 
Aji'ents  on  these.  Islands  w(Me  .Mr.  (loll',  Mr.  Nettleton,  Mr.  Lasender, 
and  Mr.  Murray,  They  were  new  men,  n(»ne  of  them  havin;;'  been 
theie  before  1S,S!>.  and  it  was  iit  that  tinu'  Mv.  lOliiott  appears  on  the 
scene.  I'assin^^  Mr.  I'.iliott  for  the  moment,  see  what  the  others  say. 
Mr.  Murray,  in  his  OHicial  IJeporl  cited  in  the  Ilritish  Appendix,  Vol. 
li,  paye  IK,  expresses  the  opinion  that  the  seals  wen;  diminishinfj. 
That  is  in  \HW,  because  of  the  Uiiiin;''  oH"  of  male  seals  whereby  mtne 
were  left  for  use  on  the  breedin;^  ;;ronnds.  in  the.  same  Keport,  he 
expresses  the  further  opinion  liiaf  tlie  seals  had  been  steadily  decaeas- 
in;;'  since  l.S(S(>.  Of  course,  this  j-ouhl  not  ]>e  based  on  any  personal 
kmiwledf^-e  at  all;  but  in  ISilLl.  with  larji'ei'  experience,  Mi'.  Murray  tes- 
tilies  under  oath  in  these  words: 

l)iiriiiij;  my  ((bscrvations  in  IHliO  I  was  led  to  In<li(>vo  tliat  the  decrciiso  wiis  ])iirtly 
(liH)  to  tliH  lack  (>('  biillH  on  the  liit't'dinjr  rookiTics,  ami   1  so  it'portfd  to  Ai^cnt  Golt". 

We  shall  see]iretty  soon  how  Ik;  was  led  to  believe  and  by  Miiom: 

Hut  after  tlnn'ouj^lily  inv('HtiKatin;jj  tin)  Niibjoit  I  lie  next  year  l>y  daily  visifH  to  the 
1)rc('dinfj  ^^roiinds  of  tlic  scvt-ral  riiokcrics,  wlnic  1  isaw  nearly  every  row  with  a  pnp 
liy  her  side  and  hundreds  of  vij^orons  i)nlls  witliout  any  cows,  I  earin*  to  the  condn- 
BJon  that  there  was  no  trnth  in  the  theory,  and  that  it  was  the  cow  that  was  scarce 
und  steadily  dc^ereasinji. 

It  was  Mr.  lOlliott,  who  eanui  ther<'-  with  the  pre.stific  of  being'  an 
authoiity  on  that  subject;  who  was  sent  there  by  the  (lovernment; 
who  had  formerly  visited  the  Islands  and  writteir  on  the  subject,  that 
j)ut  it  into  the  head  temporarily  of  Mr.  Murray  and  oiu'  or  two  others 
that  this  theory  he  set  u])  (and  we  shall  see  why  jtretty  soon)  was  true. 
And  I  may  remark  in  passiiio-,  that  there  is  abumiant  ])ro()f  of  the 
inac<'uracy  of  ^[r.  Hlliott's  observations,  because  Mr.  Murray  foiunl  on 
the  l)reedinj>'-ji'rouiids  the  ofl'siiiinji'  of  the  various  animals  that  Mr. 
Elliott  laments  with  much  ihetori(;  were  wauliny.  Mr.  Nettleton  vis- 
ited the  Islaiuls  for  the  lirst  tinu'  in  ISS!),  and  his  report  for  bSllO  appears 
in  the  IJritisii  Case;  and  he  confirms  the  renmrk  I  made  Just  now.  "I 
do  not  feel  called  upon  to  no  into  details  with  regard  to  this,"'  be  says, 
"in  view(tf  the  forthcominji'  ]\eport  of  Professor  IJ.  W.  JOlliott,"  but  in 
July,  l.SlL',  after  he  had  been  there  lonj;"  enough  to  have  an  o])inion  of 
his  own  and  after  he  had  probably  come  to  be  better  acijuainted  with 
Mr.  Elliott.  (It  is  in  the  I'nited  States  Case  and  Appendix,  Volume 
II,  page  75:) 

llnring  my  stay  on  the  islands  I  have  never  seen  a  time  dnrinjj  the  breeding  aea- 
Ron  when  tliere  lias  not  Ixcni  a  niinil)er  of  large,  vigor-nis  hulls,  yoniig  hulls  liangin^ 
ahont  the  borders  of  the  rookeries  watching  for  an  opi...;  iiinity  to  get  a  iiosition 
of  their  own. 

Then  Mr.  Lavender  is  referred  to,  another  of  the  recent  Agents;  and 
he  undoubtedly  was  under  the  inllueuce  of  Mr.  Elliott's  activity,  lie 
says : 

The  writer  was  snrjirised  when  he  lirst  visited  the  rookeries  to  find  no  yonnghull 
seals  n]iiMi  tlieni; — this  hxdved  strange  to  him,  and  he  began  to  look  np  tlie  canse, 
and  it  occurred  to  him  that  the  constant  driving  of  yonng  males  and  the  killing  of 
all  the  L',  'A,  I,  iind  5  years  old. 

— what  he  means  by  that  you  can  Judge  as  well  as  I  can ;  that  is  to  say, 
you  cannot  judge  at  all.    Mr.  Goli"  we  shall  see  afterwards. 
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I  liiivo  not  yet  iiicntiuncd  Mr.  Illlidtt:  iiiid  j'xrcpt  so  Inr  as  Mi-.  I'AU- 
ntt's  Iioport  i.s  to  ln'  iclit-il  upon,  tlicic  is  nhsoliitrly  no  t'\  iilciicr  laiid 
w«'  Hliiill  <'it('  ii  ^iicat  (leal  of  cv  idciic*'  to  tlic  rontiaiy )  tliat  I  licic  was  a 
(liniiniitioii  of  tlic  sort  lie  iiiKlcrtaUcs  to  drsci  ilic  on  t  hose  islands  widcli 
<u»idd  liav«^  liad  to  do  with  llic  dcncasc  ot'  tlic  i>ii  tii  latc. 

Now,  lot  iiic  coinc  t(»  this  mat  I  cr  of  (1  living :  and  I  lia\f  still  to  post- 
jtoiic  the  consideration  of  the  only  witness  that  icall.N'  supports  it,  Mr. 
lOlliott.  His  theory  is  alisolntely  invented  l>y  himself.-  noliody  ever 
lieard  of  it  before.  He  cites  no  authority  for  it,  except  a  passay»'  from 
one  of  th<'  Russian  writers,  which,  as  1  sliall  show,  is  mi>l  i  an-^lalcd  and 
jcails  exactly  the  otlieiway.  'I'licre  ai'e  t  wo  passages  in  .Mr.  i;iliott's 
lU'port  translated  fiom  tlie  l{ussian,and  in  b(»th  of  them  it  appears  not 
merely  that  they  are  errone(»usly  translated,  hut  that  tiie  sense  of  tlie 
l)assaj;(^  translated  is  exa<'tly  the  opposite  of  that  which  is  ;;iven  as  his 
translation.  The  haulinjn'  jirounds  are  situated,  as  apjieais,  at  a  <lis- 
tanee  of  lA  to  2A  nnles;  the  axcrafic  distance  is  about  IJ,  miles;  the 
liookery  Charts  in  the  I'nited  States  map  show  this,  ricforc  pcla;;i(! 
sealiufi' obtained  any  dimensions,  the  killable  seals  weie  on  the  haulinj;- 
yrouinls,  that  is  to  say  males  from  U  to  ."i  y«'ars  of  a,n«'. — those  males 
that  Mr.  Lavender  apju'ars,  by  his  staleincnt,  to  hav(^  thouj-ht  should 
not  have  been  killed,  ile  does  not  tell  us  what  you  could  kill  if  you 
do  not  kill  th<tse,  if  yon  killed  any,  and  the  evidence  shows  that  less 
than  an  avera^^c  of  -'(»  per  cent  of  these  driven  up  were  turiu'd  back. 
Air.  lOUiott's  theory  i.s  that  numbers  were  injured  by  this  rc-drivinjf  and 
beiiijf  allowed  to  jio  back.     That  is  the  point  1  now  eom(^  to. 

Uj)  to  l.sno  there  was  no  redrivinjjf,  and  there  is  not  a  word  of  evi- 
dence to  show  that  there  was.  None  but  a  small  percentage  in  the 
drives,  when  a  su])erabundance  of  seals  would  j^o  up,  and  some  mij^ht 
come  back  again,  but  not  in  sullicient  number  to  be  appreciable.  It 
is  said  they  were  turned  back,  nd  takinj;-  the  larj;esi  construction 
of  this  evidence,  as  1  desiie  to  do,  and  not  to  minimise  it,  you  may 
arji'iie  or  infer  that  perhai>s  if  some  few  went  back  fiom  the  drives  they 
mifjht  be  <lriveii  over  a,iiain,  but  whether  they  were  not  all  ultimately 
killed  is  of  course  (piite  a  dill'crent  (|uestion. 

Till  18iK),  the  seals  were  sufliciently  abundant  not  to  recpiii'c  this  sec- 
ond driviiifT,  and  the  driving'  which  Mr.  Klliott  complains  of  never  took 
place  till  JHUO,  and  that  the  evi<lence  is  conclusive  to  show.  Now  sup- 
l)ose  that  by  tlie  drivinjj  in  1S!K) — and  that  is  another  con jc<'ture  that 
is  utterly  witliont  foundation — suppose  that  some  of  these  re-driven 
seals  were  injured  by  that  i»rocess  in  ISllO,  when  woidd  that  make  its 
appearance  in  the  herd?  They  could  not  bc^in  to  be  productive  till 
they  were  5  or  (>  years  old — none  could  ;.',et  on  to  the  rookeiy  and  it  is 
not  pretended  that  they  could.  If  then  these  drixcn  seals  couhl  bej^in 
to  be  productive  when  o  or  (»  years  old,  it  would  b<>.  of  (;ouise.  still 
another  year  after  that,  if  not  li  or  .'>.  bctbrc  tlic  results  of  any  tailure 
in  re-productive  capacity  woidd  nKd<e  itself  appicciable.  It  is  per- 
fectly evident,  therelbre,  that  this  (b'crcase,  which  everybody  agrees 
Avas  to  be  seen  there  in  181K>  and  181)1,  could  not  have  come  from  any 
abuse  in  the  driving  in  the  year  ]8!H>.  The  very  earliest  time  and  sea- 
son, that  if  any  such  facts  were  true,  they  could  manifest  themselves 
on  the  Island  would  be  sonu'  veais  later.  In  1890  the  catch  was;  stopixMl 
on  the  20th  July  by  Mr.  (ioff.  the  Tnited  States  Trciisury  Agent, 
because  he  ])erceive<l  thoy  could  not  get  the  reipiisite  number  w  hich 
•^heir  contract  allowed,  and  less  than  L!l:,(>(IO  skins  were  taken  that  year, 
it  is  undoubtedly  true  that,  in  oi'der  to  get  L'L'.dOO  skins  in  the  year  18!)(/ 
there  was  more  or  '.  js  excessive  driving,  or  re-driving — a  method  of 
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driving  that  inobaMv  could  not  be  carried  on  as  a  ])eriuanent  tliinfj 
from  year  to  yeai'  witiiv-ut  iniscliievoiis  results,  but  it  had  nevei'  taken 
place  before,  and  the  reason  was,  because  there  was  no  occasion  for  it. 
it  was  the  result  of  the  scarcity  that  had  been  biou.yht  about  by  this 
pelaji'ic  sealing  and  lor  whicli  no  other  icasou  is  su,<i',uested. 

JNlr.  Justice  11  awl  AN, — What  yeai'  is  tiiat? 

Mv.  TuKLi'S. —  ISIK).  J  say  n(»  reason  is  suf;',nestcd.  I  should  ])erliap.s 
say  that  no  reason  is  proved.  There  is  a  j^eneral  talk  by  my  learned 
friends  about  the  consetiucnces  of  driving';  but  when  you  look  into  the 
evidenc^e  to  see  when  it  took  place,  181K)  was  the  lirst  time,  and  then  it 
stoi)ped. 

The  Prksidknt, — Witat  was  the  allowance  made  bv  the  Government 
for  that  year  ]S;;o.' 

Mr.  I'llKl.PS, —  1  believe  it  was  (;(),()()() — I  believe  that  was  the  first 
ycai  it  was  changed.  There  was  always  a  provisioji,  you  will  renuMii- 
ber  in  these  leases,  that  the  number  allowed  on  the  face  of  tiiecoati'act 
eould  be  diminished  by  the  Treasury  ^Vf>('iit,  and  it  was  reduced,  (ien- 
eral  l<\)ster  rennnds  me,  to  (i(>,(l(lO  by  order  of  the  Secretary  of  the 
Treasury,  and  they  were  only  able  to  j;et  less  than  2-,()(t0,  so  that  less 
than  L'L\(I0(>  was  actually  tala'ii,  though  the  Seci'ctary's  order'would  have 
permitted  them  to  take  <)(>,»)()0. 

The  witnesses  that  are  relied  upon  on  thissubjecitof  redriving,  every 
one  of  them,  refer  (»nly  to  the  year  1S!)(»,  when  the  fact  is  not  in  dispute, 
but  when,  as  1  have  said,  it  could  have  jtroduced  no  ])ossil>le  clfect. 
This  is  what  IMr.  <M)if  said,  who  sto])[)ed  this,  and  1  read  from  V^ilume 
111  of  the  Ihitish  Appendix,  part  111,  page  1(1: 

W'v,  opened  the  seii'^dii  liy  a  <lrive  from  the  Reef  Rookery,  and  turned  away  X3  1/2 
])er  <'eiit,  wlien  we  .shonll  have  (nrned  away  15  jut  cent  of  the  ne.ils  I'.rivcn,  and  we 
ehised  tlio  K<'anon  by  t  nriiini;'  away  Sd  jier  <ent.  a  fact  w  liieh  jiroveM  to  t^vcry  impartial 
mind  tliut  we  were,  redrisinn'  tiio  yeailiM;;s,  .  .  and  that  we  were  merely  tiMturinj; 
tlie  yonnji;  seals,  iiijnrinf^  the  Intiuo  life  and  vitality  of  the  hreediiiij;  rookeries,  to 
tlie  detriment  of  the  lessees,  n'ltivea  and  the  (io\ernnient. 

In  181)0  thiit  was  true:  that  is  what  JVIr.  Golf  reported  to  his  Govern- 
ment. 

In  his  aflidavit,  Mv.  Golf  says,  in  the  Uiuted  States  Case,  Volume 
11,  page  llo: 

A  few  seals  are  injured  hy  rr,':ivin<.f  (often  eonlonnded  with  ovordrivinp;  and 
Bometimes  so  ciilled),  hnt  the  nnmlur  so  injured  is  imoiisider.ilple  and  could  have  no 
iil)])i'ecialile  eliect  uiion  seal  life  tlironnh  deatroyiuii  the  vitality  of  tlio  male.  Tho 
decrease,  caused  l»y  ptdajiic  senliny:.  eom])elled  whatever  injurious  vedrivinj;  has 
taken  ])laee  on  tin;  islands,  as  it  was  otton  necessary  to  drive  every  two  or  threo 
days  from  tlio  same  haulinu;  jiioumls,  which  caused  many  seals  it^t  .ljo  in  a  t'orniei" 
"(h'ive"  to  he  drivt'U  over  .I'^ain  liefore  tlioroiii{hly  rested.  If  ,,  '-drive"  was  niisdo 
onco  a  week  Ironi  a  eeitain  hauiini;  j:;round.  as  had  lieen  the  case  before  ])ehi<iic  seal- 
in.i;  urew  to  such  enormous  proportimis,  and  de|)lcted  the  rookeries,  there  would  be 
no  flaniajie  at  all  resultine  from  redrivini;'. 

Mr,  Nettleton,  another  Treasury  Agent,  concurs  in  those  views, 
because  in  his  dej)osition,  United  States  Case,  Volume  IJ,  page  7(5 
lie  ,i.ys: 

The  result  of  my  observations  of  the  nu'thods  of  drivint;"  the  seals  from  tho  haul- 
in;^  j;r(mnils  to  the  killinj;  jii'ounds  is  that  a  \ery  small  IVaclion  of  one  percent  of 
the  seals  die  from  beinj;  oscrdriven  (U'  from  l)einj;  overheated  in  ilriviiif;'. 

Sonu'thing  is  s;.id  aliout  Mr,  Palmer,  who  littd  no  knowledge  of  this 
subject,  lie  Wiis  there  with  .Mr,  l']lliott,  and  partakes  of  the  views  of 
]\Ii.  i^iliott  tlmt  1  shall  examini  later, 

Qn  the  Kussian  Ishinds,  as  the  liritish  CoiniiMssioners  themselves 
said,  the  dri\ing  was  a  gretit  deal  harder  for  the  setds  than  on  the 
American. 
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On  Conpor  Lslaud. 
8iiy  the  British  Commissioiiors  in  section  700 — 

on  tlie  coiitrury,  tlic  drives  j;i'iici:illy  cxdMul  ;u mss  the  islimil.  mid  ;n'«>  from  tlin>o 
to  four  mill  h  Imiii',  veiy  roii^^li.  ami  ciiissiii;;  one  or  inoif  iiil<'r\  ciiiiii;  sice])  rid'ys. 
'fiie,'!^  driv-"  niiist  bo  much  morn  tryiiij;-  to  the  seals  than  any  now  niaiUi  upon  tlio 
I'libilolf  IhL.iHls. 

We  never  heard  from  tiiore  or  any  (luarter  in  this  case*  tliat  any 
diiniiiution  had  ever  been  noticed  till  tlie  year  18!)!!,  wiien  the  pelajiic 
s«'alino-  coniiiieneed, 

Tlie  statenienf  of  Mr.  J.  K.  Moultou  in  tlic  United  States  Case,  la^^e 
715,  vokinie  II,  is: 

I  a>.i  i)ositivo  the  rejirodnetive  organs  of  every  one  of  tlio  liiiiuheils  of  tliousatnls 
of  seals  I  hive  seen  (Iriven  were  uninjured  liy  tlieir  nioveuieiits  on  lainl.  and  I  am 
further  eonvineed  this  iiiiist  li<-  so  tVom  the  I'aet  that  a  seal  when  inovinij  on  land 
raises  himselt  slightly  on  tht^  hind  llii)|ii  ii.  ,so  that  his  rc'produetive  orj,'ans  are  elo!  T 
of  the  ;;round. 

In  LSOl  and  ISitU  the  niindjcr  of  seals  kilh'd  on  the  fi'ronnd  was 
13,0(K)  and  7, .""'<>(>  resjjectively.  In  neither  of  those  years  were  year- 
linjis  killed.  All  yearlin<;s  driven  up  were  allowed  to  return  to  the 
water.  ^Ir.  Macoun's  evid<'iice  or  stateMient  in  the  report  is  o(,ii(.  into. 
He  witnessed  part  of  one  drive,  wliich  is  all  he  claiius  to  have  known 
anythins"  about.  And  if  yon  take  the  trouble  to  read  it,  I  do  not  care 
to  speiMl  much  tiiiu*  ni)on  it,  yon  will  see  the  c(>;ise(|uences. 

Now  let  me  refer  to  some  few  of  the  witnesses  as  rapidly  as  I  can 
out  of  the  many  witnesses  on  this  siUijeet  of  driviiij;"  to  be  found  in  the 
Uidted  States  Case. 

We  have  examined  44  witnesses  on  this  point,  who  are  men  on 
the  Islands,  em])loyed  there  in  one  capacity  (ti'  anotiier,  and  kiiowin;;'  the 
niiinner  in  whi<'li  this  takes  place,  in  a  business  you  will  rectollect,  the 
methoil  or  theory  of  which,  is  described  by  tlie  ( 'ommissioners  them- 
selves as  an  ideal  method.  The  only  objection  that  is  aUcmjited  to  be 
stated  to  it  is  the  manner  in  which  it<  was  carried  into  elfect.  Mr. 
JJryant  says — and  this  is  in  the  Appendix  to  the  Argument,  page  ]1'S~): 

'I'he  drivinir  anil  killini;  of  the  liaehejor  seals  was  always  carried  on  in  the  most 
careful  mauiici  id  ■lnrin<i  my  stay  njiou  the  islainis,  there  was  ])raet  ically  no  injury 
caused  to  i  i  al  In'  by  overdriving,  and  alter  ISTI),  when  hcnscs  and  mules  wero 
introdn 'ed  by  the  Icssim's  to  transport  the  skins,  the  seals  were  not  driven  as  far, 
killinj;  sjroiMids  boi'ij;  established  near  the  iiaulinj;  jfronmls,  and  the  loss  by  over- 
dri\  in  .;  was  reducc-d  to  the  fraction  of  1  per  cent. 

Mr.  Fal(!oner,  who  was  on  the  Islands  from  1870  to  1875,  says  in  his 
testimony. — I  cannot  read  it  all: 

The  )f>'<'atcst  care  waf  always  taken  md  to  overheat  tin-  soals  in  drivinir  them,  and 
when  a  seal  was  by  accident  snndhereil,  the  skin  was  removeil  and  counted  in  tho 
number  allowed  to  l)e  taken  by  the  lessees.  There  were  not,  to  the  best  of  my  recol- 
lection, twenty-live  seals  killed  diiriiifj  any  one  season  on  St.  <  icurtic  by  ovcrdriv  in^j. 

Whenever  tlio  sun  came  out  whiles  a  ''drive"  was  in  ]irou;ress  the  drivinjj  at  once 
ceased,  so  ijrcat  was  the  care  taken  iu)t  to  overheat  the  seals.  .  . 

T  neve''  saw  or  heard  of  a  ease  where  a  nlal(^  seal  was  seriously  injured  by  driving 
or  redri\  inj;. 

Certainly  the  re]irodiU'tive  ]iowers  were  never  in  tho  slij^htcst  decree  imjiaired  by 
these  nuNins.  When  W(^  consider  that  thi'  bulls,  while  battling  on  the  rookeries  to 
maintain  their  jxisitions,  cut  great  .i;,ishes  in  t  he  llesh  of  their  neck.!  -ind  boiliis,  are 
covered  with  frapinj;'  wonu<ls,  lose  f^reat  (|uantities  ot'  blood,  last  on  ,he  island--  lor 
thrive  or  four  months,  ami  tlu'U  le;ive  the  islands  lean  anil  covered  with  scais,  to 
return  the  followinj;-  s(^•lson  I'at,  hcalth.v,  and  full  of  \  iuor,  to  nii  IhrouL'.h  ai;ain  the 
same  mutilation,  and  repeatinn'  this  year  iitter  year,  the  idea  that  drivinj^  or  reili'iv- 
in;;,  which  can  not  possilily  be  as se vine  as  I  heii' exert  ions  dm  iiitr  a  combat,  can  all'ect 
such  nnei|ual  xijiorand  \irility,  is  utterly  |irc]iosterous  and  ridii  uloiis. 

Senator  MoucAN. —  IIasiii'\  .vitness  ever  stated  that,  from  hisobaer- 
vation,  there  was  any  loss  of  \  irilily  iif  male  seals? 
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^Ir.  l^rn;LPf^, — No,  I  niii  coiniiii;  to  that.  T  want  to  pet  in  tlio  tosti- 
iiioiiy  of  some  of  tiK'sc  w  il  iicsscs,  and  tlieii  1  will  obst'i'vc  upon  that  ill 
connection  witii  Mr.  I^liiot  t : 

To  show  tli(!  wonilcrrnl  \  i  lalily  of  tlu;  iiiiilc  sciil.  I  will  i;i\  o  one  iiistiince; 

]  do  not  cai'c  to  lollow  that  np. 

Mr.  (Hidden  \s  iio  was  on  11h'  Ishmd  from  ISSii  to  ISS,") — yon  will  s<>e 
these  Aji'ents  j>-i\-e  ditl'erent  periods— in  the  Appendix  to  the  Argument 
at  page  L'.'iT,  says: 

'i'lic  drivin;,'  IVoni  the  lianliii;:;  urdiiiids  to  tlic  killiiit;'  uroiiiids  was  iilwavs  roii- 
diiclrd  willi  till'  yicatcst  carr;  was  done  at  nii;lit  or  very  I'arly  in  tjii'  nioi'iiiug 
hIowIv  and  villi  lVci|ii(iit  vests,  so  tiiat  tiie  seals  inijrjit  not  liecoiiie  overheated. 
])inin.!;  tlii^  '.illinn'  the  iiierehaiitaMe  seals  were  always  earelnlly  sidtieled.  No 
teinales  were  killi'il,  exeepl,  ))irlia|)s,  oik;  or  two  a  season  liy  aeeidenl,  anil  the 
remainder  id'  the  herd  were  .'illowcd  to  return  to  the  water  or  liaiiliii;;  jiionnd.s. 
\ery  lew  seals  wcri^  killed  in  a  ••drive",  and  tiie  skins  of  these  wcire,  in  nearly  every 
ease,  relaiiiec|  and  eoimtrd  in  the  quota  allowed  to  lie,  taken  liy  the  lessees.  The 
iiiiiiilier  of  seals  killed  in  this  way  eonld  not  |i()ssilily  have  alTeeted  seal  life  on  the 
island.  I  never  saw  or  heard  of  a  ease  where  a  male  seal  was  seriously  injured  liy 
<lriviii^  or  redrivinj;';  and  I  do  not  believe  that  the  virility  ol' males  driven  was 
dislroyid  liy  i  limhiiij;'  over  the  roi'ks  or  ari'eetcd  in  any  way  liy  drivinj^.  Ceitainly 
the  reproiliii'tivc  juiw  i  rs  oC  male  life  on  the  islands  weic  iievi-r  decreased  or  imjiaired 
liy  these  methods. 

D'  Hereford  the  resident  physician  Mas  there  from  ISSO  to  1891, 
covering  the  whole  time  in  wiiich  tlie  overdriving  or  re  driving  must 
have  taken  jilace,  if  it  was  to  i)rodiice  any  effect  that  is  yet  noticetible, 
and  he  says: 

The  met  hoi  Is  employed  in  haiiiUiiii;  the  drives  are  tli(>  same  identically  as  of  t  wcMtty 
years  af^o.  The  same  nietho.ls  w  ere  oli-icrvcMl  when  1  lirst  went  to  the  Islands,  and 
were  ill  vo;;iic  diiriii!;'  Ilie  |ieriod  that  I  n  ferred  to  as  an  actual  increase  in  seal  life, 
anil  ha  ve  hecii  eont  iniicd  ilji  to  the  present  limes.  There  is  nothini,' diliereiit.  except 
the  enorinous  incicase  ot  \(  ssels  and  hunters  eiinaeed  in  pidanic  sealing  in  Hehring 
Sea. 

Mr.  Kimnicl  was  the  GoNcrnment  Agent  on  St.  (roorge  Ishiiid  in  18S2 
and  ISS:;;  and  lie  descriiies  thi'  man  tier  in  which  these  seals  were  driven 
and  stales  (pausing  to  read  it)  stU)staiitially  what  those  witnesses  wlicse 
testimony  1  have  refeiied  to  say. 

Krukotf.  an  Aleut  resident  on  St.  Pfiul  Island  ever  sinco  180!).  oiie  of 
the  eniiiloy(''s.  says: 

The  diisiiii;  i-.  all  done  liy  our  own  peojile  under  direction  ol'  the  cliiel's  and  we 
nc\ cr  dri\  e  I'asli'r  than  alioiii  hall'  a  mile  in  one  hour.  We  ver\  seldom  drive  twice 
from  one  lookery  in  one  wee'.v.  .  . 

I  ne\»>r  saw  a  seal  killed  liy  overdrivins;'  or  liy  overheatine;;  odd  ones  do  die  on  the 
drives  by  smothc'iinii',  lint  their  skins  are  taki  n  liv  the  company  and  are  counted  ia 
■with  the  others. 

]\Ir.  Loud  was  the  Agent  from  18S-t  to  1881>,  and  he  says: 

A\'liile  I  was  on  the  islands  I  attended  nearly  every  ''drive"  (if  the  bachelor  seals 
from  the  haulin.i^  uroiinds  to  the  killins;-  grounds, — 

— as  it  was  his  duty  to  do.-- 

.\nd  these  "drives"  were  .nnducted  by  the  natives  with  threat  care,  and  no  seals 
Were  killed  liy  overdrivine-,  jileulv  ol'  time  beinj;'  alwavs  niveii  them  to  rest  and  cool 
(ill',  A  few  were  smothered  by  the  seals  climbiii^j  over  each  other  when  wet,  lint  the 
iinmlier  was  very  iuconsideiaMe, 

and  so  on. 

\y  Mclnlyr(>  was  on  tlie  Ishinds  from  1870  to  1S8"J.  and  from  188.">  to 
]88!);  iind  he  lestilies  I'lirt  her  to  the  same  inirjiort  with  his  testimony 
that  [  read  before,  and  1   .\ill  omit  reading  it  now. 

!)'■  Xoyes  was  a  resident  physician  on  tl:'.  Isliuids  from  1880  t(>  18!);j; 
and  his  testimonv  is  to  the  same  elfect. 
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Mr.  l?e(li)atli  wiis  tlic  A<it'iit  iVdiii  IST.")  (o  ISD.S. 

Mr. AVaidniiiii  IVoii:  ISSI  to  ISS.').  ami  Mi.  Webster  from  1S70  to  IS!)."., 
iiiid  still  tiien'.  It  would  only  lie  a  wcarisoiiic  i('])('titioii  to  read  ov<'r 
ajiiiiii  the  lestiiiioiiy  oltlie.se  witiies.ses,  iisiiij;'  >lij;litly  (lilVereiit  laii,n'iiii<;e, 
but  eoiiveyiiiji'  exactly  tlie  same  ideas  and  statin^'  the  same  facts. 

What  then  does  this  whole  char,i;e  of  over-dri\iii,n' come  to,  aside  from 
]\rr,  Klliott,  on  all  the  e\'idence  in  this  easiMiii  both  sides'  On  the  one 
hand,  there  is  not  a  word  of  testimony  to  sustain  it.  but  there  is  on  the 
other  hand  ;v  vast  body  of  tc.-timony  to  liie  contrary.  We  ha\e  exam- 
ined every  a.yciit  and  employe  on  the  Island,  and  every  otiicial  who  wa.s 
therein  a  jxisition  to  know,  and  there  is  no  e\i(leuce  that  llieri!  was  any- 
thin;:  objectionable  in  tiie  manner  of  driviiifi'  down  to  iS'.'O.  but  it  is  all 
to  the  eonti'aiy.  Then  how  came  it  to  jiass  that  in  isiio,  an  exci'ptioii 
arose  as  tc  the  method  ot"  re  (Irivinii'  and  frequent  diivintis  that  had 
never  obtained  belbre.'  Simply  ln'caiise  from  the  i'a\a.u('s  ol'  pelagic 
sealiiiti'.  the  animals  were  not  to  be  ol(taine(l  in  any  other  way.  80 
that  what  is  set  up  in  aiisv,  er  to  our  complaint  of  the  devastation 
that  this  business  has  wrought  is  only  the  actual  conseiiUeiice  of  the 
devastation  itself. 

Now  take  Mr.  Mlliott's  theory.  A  i'vw  words  on  thai,  still  conscious 
that  1  have  unduly  diunilied  tliis  branch  of  the  case  iiy  the  time  1  have 
spent  upon  it;  a  few  words  may  be  nseliill\  said  about  .Mr.  lOllintt.  who 
has  cut  a  li.uure  in  this  case  frt)in  the  be.uinninu-  that  is  allo,n('tlier 
disproportionate  to  any  consideration  he  is  entitled  to. 

1  have  nothinj^"  t(»  say  a<;ainst  him.  You  will  rciin'mber,  when  we 
began  this  heaiin;;  long  ago,  there  was  an  apiilication  for  31  r.  lllliott's 
Kejiort.  Jliid  there  been  any  attempt  to  suppress  it  ?  We  had  given  it 
to  the  British  (Nmmiissioneis  when  at  Washinut<Mi,  and  they  had  it  as 
long  as  they  wanted  it.  That  shows  there  was  no  disixisitioii  to  con- 
ceal it.  Why  wa.s  not  it  printed?  Not  one  in  ti\eol'  these  IJeports — 
nay,  not  one  in  ten — are  iirinted.  If  \vc  could  ])ut  in  the  letter  tliat 
aceoniiiaiiied  this  from  the  Secretary  to  the  Treasury,  you  would  tiiid 
out  why  it  was  not  piinted.  I  cannot  tell  you  and  I  cannot  state  the 
reason  without  putting  myself  in  a  position  I  shouhl  (piile  decline  to 
occu]>y.  by  aitem])tiiig  to  make  a  statement  not  warrantecl  by  any  evi- 
dence in  the  case,  because  there  is  no  evidence.  If  the  K'eport  had 
come  in  and  become  evidence  in  the  case,  so  that  we  could  reply  to  it, 
all  this  would  have  been  shown. 

Mr.  I'jlliott,  whose  knowledge  on  this  subject  I  do  not  dejiri'ciate,  is 
far  less  of  a  man  than  my  learned  liieiids  seem  to  ha\('  supposed. 
They  attach  great  importance  t(t  iiis  h.iviiig  been  ap|iointed  by  the 
(lovernnu'iit,  but  of  all  th.e  agents  who  have  tcstiliecl  here,  exeiyone 
wa.s  appoii.ted  under  an  Act  of  Congress.  lie  was  not  specially 
apixiinted  r.ny  .'wire  tlian  anybody  else.  Une  of  the  advantag<'s  <»!'  a 
republican  forir.  (f  (lov<'rnment,  is  that  men  of  moderate  (pialities  ar<' 
not  excluded  froiU  public  oliices.  On  the  contrary,  tiiat  is  one  of  the- 
advantages  weei'joy.  Some  (jovernnieiits  are  deiu  ived  of  the  valinible 
services  of  tlnit  cli.ss  of  men.     \\  ♦>  »n'  not. 

The  eminent  Mii'ist,  .Judge  Swan,  wUi  throws  some  light  u|miii  the 
subject,  and  I'roi'cs-^or  i'llliott  came  into  \ioh'nt  collision,  -Judge  Swan 
jiroceeds  to  I'efnfe  all  lOlliott's  .scu'iice.  depreciate  his  ability,  and 
denounce  his  motiv«'s:  and  it'  you  tiike  Swu-n's  judicial  estimate  of  the 
man,  he  wonhl  disappc.ii' from  tlie  case  at  once,  r.ut  as  undoubtedly 
Mr.  I'llliott  would  liavc  soimthing  to  say  in  reply  to  .Judge  Swan.  I  do 
not  eonsi<lei'  the  Judge's  opini<jii  conclusive.  What  was  the  tr(»ubh'? 
iMr.  Klliott  had  been  connected,  as  .Judge  Swan  said — and  1  think  h» 
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told  tlic  truth  probahly — it  would  not  1)0  rcsptM'Jful  to  assume  of  any 
man  with  tlic  title  of  .Indyo  that  he  wouh'  say  aiiythiiiy;  else — that 
Mr.  Mlliott  had  been  c.oi'neeted  with  the  old  Coiiipaiiy.  There  was  a 
violent  conipetitioii  at  Wasliinyton  about  the  renewal  of  the  lease,  and 
the  newC()nii)anyj;()t  itfroMi  the  old,  and  .Mr.  IClliott'sside  wasdeloated, 
and  then  innnediately  after — that  is  to  say,  within  two  or  three  months, 
lie  made  his  appearancte  on  the  Islands. 

Tiien  what  took  ])laee?  For  the  llrst  time  he  nnikes  the  discovery 
that  the  virility  of  the  herd  was  beinj;-  destroyed  by  the  business  of 
overdriviiifj".  Me  does  not  say  it  took  ])la('e  before  ls!H);  he  had  not 
been  there  for  many  years,  and  his  b'eport  shows,  tiiat  when  he  was 
there  last,  he  (toiild  not  speak  in  too  hiijh  terms  of  the  manner  in  which 
the  driving  was  carried  on;  but  he  seizes  on  this  condition  of  thing  in 
l.S!)(),  and  makes  it  the  basis  of  a  violent  attack. 

Senator  jNIoikjan. — Does  hisname  ai)j)ear  in  the  Actof  Appropriation 
that  authoiized  him  to  ,i>o  out  there? 

Mr.  I*iii:r,i's. — 1  do  not  know,  Hir,  General  Foster  says  that  it  was 
an  Act  anthoi'i/.in.tj  the  apiiointnicnt  ofan  A^tMit.  lie  was  not  partic- 
ularly named.  Vou  woiild  know  better  as  to  what  the  usual  usaj;e  with 
re,yard  to  a  tliinu-  of  that  S(U't  is  tiian  f  should. 

.Mr.  Justice  llARLAN. — He  was  api)ointcd  by  the  Secretary  of  the 
Treasury. 

Sir  ( 'iiAi{i,ES  lU'SSEi.L. — Yes;  he  was  not  named. 

Mr.  I'liKM's. — Well,  this  discovery  of  Mr.  Elliott  was  an  attack  on 
the  administration  of  the  new  (.'oni])nny  that  luid  f>ot  in. 

You  see  what  it  is;  a  violent  rlietorical  attack  u])on  the  business  that 
the  ('ompany  was  (^arryinj^-  on.  It  is  due  to  .Mr.  i'Mliott  to  say,  in  treat- 
ing' him  fairly,  that  the  method  of  driving  that  he  saw  there  in  1S9() 
Avas  objectionable,  as  I  iiave  already  admitted,  and  to  that  extent  that 
the  Treasury  Agent  had  to  put  a  stoj)  to  it.  r>ut  if  that  is  all  he  had 
said,  he  would  have  said  oidy  what  we  say  now;  but  he  starts  the 
theoi-y  of  its  effect  upon  tlie  virility  of  the  herd.  Xow  I  answer  Sena- 
tor Moi'gan's  (juestion,  if  he  will  e.xi-use  me  for  having  j-ostponed  it 
until  1  could  nmke  it  intelligibly.  There  is  not  another  witness  that  1 
know  of,  and  1  say  that  subject  to  correction,  that  ever  ]»reteTuled  to 
liave  madt»  any  such  discovery.  Fn  order  to  give  apparent  currency  to 
it,  Mr.  lilliott  cites  this  passage  from  the  Kussian  writer  Veniaminof, 
at  page  I'O.'J  (>f  his  Report;  and  this  is  the  way  his  translation  reads. 

Nciirly  all  the  old  incii  think  iiiid  asisort  that  tlie  souls  which  arc  s])ai'c(l  every  yt'iir, 
i.  e..  those  whiih  have  not  Uocn  killed  lor  several  yeais,  are  truly  of  little  line  for 
breediiif^,  lyiiiK  alioiit  as  if  tiny  \ve^^  outcasts  or  dislVancliiseil. 

What  was  tiie  true  translation?  We  have  an  ollicial  translation  here, 
if  anyone  desires  to  see  it,  by  the  French  I'oreign  Ollice. 

Sir  (."ifAiMJOS  HussELi.. — ^^Is  the  original  here? 

Mr.  IMiEi.i'S. —  Yes,  eertilied  by  the  French  Foreign  Oflice.  This  is 
the  correct  translation. 

Nearl.\  all  Ihe  old  travellers  think  and  assert  that  sparing  the  seals  for  some  years, 
i.  e.  not  kiliini,'  them  for  some  years,  does  not  contribute  in  the  least  to  their  increase 
and  oul,\  amounts  to  losiiisf  them  forever. 

N'eiiiaminof  makes  no  reference  Avhiitever  to  driving,  and  does  not 
say  one  word  about  tiny  supposed  eifects  of  driving  upon  the  repro- 
ductive ])owers  of  the  seal. 

Sir  CiiAifLES  JvissELJ.. — llave  you  the  origimd, — the  text  of 
Veniaminof "? 

Mr.  .Iiistice  IIari.an. — Is  it  in  Russian  or  FrenchU 

Mr.  I'mcLi'S. — Ifussian,  1  believe. 
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General  Fos'JER. — We  have  not  tlie  oiif>inal  here. 
Lord  IlANNKN. — Is  not  it  that  the  elVcct  of  (lriviii.i>-  is  such  that  it  is 
no  use  spariufi'  tiicir  lives, — is  not  tiiat  the  ell'ect  of  it? 
Mr.  I'liELP.s. — No,  I  will  rend  it  again. 
Lord  llANNKX. — U'  you  please. 
Mr.  J*UELP{^ — 

Nearly  iill  tin'  old  travellers  think  and  assert  that  si)arin<;  the  s^als  for  Home  yoars, 
i.  ('.  not  killinjf  tlicni  lor  soinc  years.  d''es  not  contiihute  in  I  ho  least  to  their  increase 
and  only  anioniits  to  losin;.;  them  forever. 

What  does  he  mean  by  that?  What  I  was  saying  yesterday;  by  the 
natural  conditions  of  this  herd  you  cannot  keep  up  tlu^  number  of 
males; — nature  does  m)t  keep  up  the  eipuil  nund»cr  of  males  and 
fenniles,  thoujih  beyond  doubt  an  equal  nundx'r  are  born  into  the 
woild.  That  was  a  (jucstion  that  was  enrly  suui^'csted  by  the  Presi- 
dent, and  which  1  endeavoured  to  answer  yesterday. 

If  in  ])oly{iinnons  animals  there  are  as  many  females  as  males  in  the 
world,  how  comes  it  to  jiass,  in  a,  state  of  nature  when  nobody  int<'r- 
feres  with  them  thei'c  aje  not  as  many  f males  as  males?  That  is  the 
(|iU'stion  we  are  diseussino-.  lie  was  discussiu};"  the  (piestion  of  what 
sort  of  ]ioli('y  it  would  be  to  stop  killing;  and  let  them  ail  "I'ow. — let  all 
these  amies  alone  for  a  period  of  years.  Let  them  all  come  to  the 
period  of  puberty. 

The  President. — He  does  not  speak  of  the  driven  seals? 

Air.  I'liELPS. — Xo,  not  in  the  least.  He  says,  what  observation 
shows  as  to  all,  that  you  will  not  j^et  any  more  males  I>y  that.  It  will 
be  the  fittest  that  .survive,  and  you  will  have  the  same  condition  of 
things  that  you  hail  before;  in  other  words,  you  have  lost  those  seals 
that  you  nn'olit  have  taken  without  detrinuMit  to  your  hei'd.  (leneral 
Foster  reminds  me  this  is  to  be  found  in  the  ('ounter  Case,  the  full 
translation. 

If  I  had  nothing  to  do  to-day  but  to  review  Mr.  Illliott's  lie])ort  T 
think  1  could  make  it  a  little  entertaining.  If  you  read  his  tield-notes 
(1  will  give  y<m  a  s])ecimen  at  pages  2'A()  and  L'.'iT)  they  will  be  found  to 
contain  an  ounce  of  observation  to  a  \)ound  of  rhetoric.  A  scientilie 
observer  would  make  field-notes  out  of  doors,  and  put  them  down  as  a 
basis  for  subseipient  collation  and  analysis, — as  statistics;  but  his 
statistics  are  all  rhet<uic.  I'or  instance,  and  this  is  only  a  sami)le,  on 
June  the  lOth,  18!K>,  of  his  field  notes,  at  page  'SMi. 

This  unnatural  aetioii  of  the  cows,  or  rather  unwonted  movement,  has  caused  the 
■I>ni)s  already  to  form  small  ])o<ls  everywhere,  even  where  the  cows  are  most  ahnndant , 
which  shadows  to  me  the  triitli  of  the  fact  that  in  live  days  or  a  week  IVdm  date,  the 
Hcatterinfi  coni[det<dy  of  the  rookery  organization  will  lie  tiiorouehl.\  il'ne. 

Sir  Ciiari.es  Kussell. — lie  goes  on  to  say  that  it  did  not  fake  place 
until  the  L'Oth  to  the  ^oth  of  July,  ISTli. 
Mr.  Phelps. — I  do  not  read  all  thiK: 

It  is  imi>ossible  not  to  consider  the  nuestion  which  this  scene  every  moment 
prompts — "wliat  iro])orlion  of  tliese  old  males  which  we  see  hcri  now,  ovcrdo'ie 
and  scant  in  nnii  ')cr — what  ratio  of  their  nnmlier  will  live  to  ret  ii:i  nctxt  ycai? — 
and  if  t  hex'  do  all  live  to  ret  urn,  what  manner  of  e()o(l  -ill  diey  lie.' — in  m.iny 
eases  will  tliey  he  jiotent  at  all  .' "  .\nd  ajr.iiu,  imt  a  sinu'le  vunufj  hull  to  he  seen  on 
the  hreediiij.;  ^ronmls  or  at  the  l)rec<lini;  maruins!  Where  are  tlie\  romiu';  fr<im  .' 
They,  so  cons|ucU()Ms  by  their  numlicrs  and  uunressix  eness  in  |S7(U7i!  Where  is 
the  new  liloixl  whieh  must  take  the  jdaee  of  tlu'  ohl  and  enfeelilcd  sires  liefore  nsf 
already  lailin^r  to  meet  the  demands  of  tlie  lioir  on  every  side  a'ld  ahead  ol  nsl 
Where  is  il^ 

The  only  answer  which  my  study  of  this  season  gives  uio  is  tlirre  in  no  luw  hlnod. 
Kot  Hutuif  ttnoiijli  lej'i, 
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Then  lowir  (l<i\vii : 

Tho  ikj.icIk  r  ;il  sea  Iimn  lent,  liis  iiid  since  \HfC>  to  tliis  (IcstriH'tion. — 

Sir  Cii  \i;i.i:s  iJtssiuj.. — 1  tliiiik  you  (»ii.i;lir,  to  road  tlic  next;  lie 
(l(u's  rclci'  to  (liiviii.y. 

Mi:  I'liKLi's. — Yes,  1  iiiii  wiiliiij;-;  it  was  only  to  save  time,  aiid  I 
lio|)('  tlic  Arbidators  will  treat  tliciiiselvcs  to  the  very  little  entertaiii- 
lueiit  there  is  in  this  case  of  the  aiiiusin.i;-  kind,  by  perusinj;'  some  of 
tiiese  lieldiiotes.     What  my  learned  tViend  wants  me  to  read  is: 

Tlic  el  II  I)  11  lit  I  clVccIs  ol'diiviii;;-  lias  dc-itioyed  il,  slowly  at  iirst,  hut  surely  thi'oiigb- 
out  tiiu  last,  ci.nlit  vciiisl 

Jle  had  not  i)een  theiel 

iSir  ()iiAui-F,s  la  ssi:ll. — "Ami  rapidly  during  tho  last  three  of  this 
period." 

Mr.  riiHLi's. — Yes. 

And  lapidly  dining  tiio  last  three  of  this  jn'i-iod— ospeciiilly  ra[iid  last  year  and  at 
the  |ircsciit  hour. 

He  had  not  been  tlier<',  and  not  a  liviiij;'  man  had  told  him  so. 

Every  man  who  was  there  swears  to  the  eontrary. 

I  could  spend  half  adiy  readin;^'  this  ii'  it  were  material  to  show  the 
character  ot  the  man.  lie  starte<|  on  his  theory,  and  like  sonn?  orators, 
gains  in  strength  as  he  goes  on:  as  he  warms  nj)  to  the  subject  he 
becomes  not  only  more  eloiiuent  but  nuae  tremendous  in  the  reach  and 
force  of  his  statement. 

Sir  (Miaim;i;s  I\'1!Ssi;i.i.. — f  beg  my  learned  friend's  jtardon.  but  he 
nnide  what  i  consider  a  very  grave  insinuation  about  j\Ir.  Klliott, 
namely,  that  In^  was  attacking  tlu'  new  company  because  of  his  inter- 
ests in  the  old  Compaii)'. 

The  reason  why  I  want  that  last  passage  read  is  this,  the  lease  to 
the  new  Com]>any  was  in  IS'.Ml  and  in  a  passage  I  have  read  he  does 
not  eonline  his  coinpiaint  of  nusmanagment  to  the  period  of  the  new 
Company  at  all  Ixicause  he  says: 

'I'he  cliiUaiid  rllV-cts  of  diivinjj;  lias  desti'oycil  it  slowly  at  tirst,  but  surely  throujjb- 
oiit  the  last  s  years. 

Theit'fore  g'oing  baek  to  7  years  of  the  old  Company. 

And  liradiialls  diiiiun  the  last  th»\;e  ot"  this  period  -  ''spfiially  rapid  hist  year  ami 
at  the  present  liour. 

I  am  rather  surprised  at  that  insinuation  because  my  learned  friend 
Sir  Kiehard  Webstt'r  distinctly  stated  in  jiage  KiL'-'J  of  the  rei)ort  that 
Mr.  I'lu'lps  had  undertaken  t.hat  no  comtnent  was  to  be  made  on  Mr. 
Elliott's  eiuiwluet  attHibuit!iifcg  to  him  nuitives,  or  auy  connneut  except 
what  the  I'l  port  fnriiishe<l. 

Mr.  Piiin.i'S. —  1  am  iwd  now  saying  aiiything  but  what  .Judge  Su;»u 
s;dd  will)  was  the  other  witues-s.  and  I  leave  it  to  my  learned  friends  to 
sett'e  between  .hidge  Swan  and  Mr.  l-llliott,  if  it  is  of  any  inipoi'fniice 
at  :ill.  It  is  aitogetlwr  i)rob;d)le  on  the  face  of  this  reixa  i  tliat  Mi. 
I'Mli-tt  was  willing  at  kstst  that  the  (i<tvernment  should  cut  down  the 
pi'olits  (d'  this  ('om;|»a;ny  iiy  abridjjing  tiie  iimnbei  of  sciilfr  tlwy  might 
tak<'.  Ihit  1  do  n«>i  <-are  al)<>ut  it.  We  Inivv  not  the  hast  iieci'uxity  to 
disciedit  .Ml'.  I'dliiiK.  beciinse  in  every  disjuted  [Miint  in  fhe  case  \/nt 
this,  lie  sustains  the  ('nit«d  States  contention  as  c«»m)»li'tely  as  all  <mw 
other  witnesses  do,  s(»  that  in  nine  tenths  of  tlii«  c.iki'  Mr.  Elli/jtl 
liecomes  our  witness.  We  do  not  need  him  and  do  not  call  him,  but 
we  accept  his  statements  when  put  in  by  the  (tther  isid»<.    And,  there- 
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fore,  it  is  only  on  this  i)(>int  in  which  Mw  I-'lliott  is  «*(»iiii)k't(!ly  answered, 
when  we  point  out  tliat  the  redriviuu'  that  he  objects  to  never  took 
phiee  before  bS!)(»;  and  wink!  lie  seems  to  assume  in  some  of  these 
rhetorical  i)iissa,nes  that  it  has,  iu'  does  not  say  so,  and  could  not  say 
so  without  saying  that  which  is  untrue.  Neither  does  he  eite  any 
authority. 

If  my  leariMMl  friend  does  not  like  Judge  Swan  I  will  refer  him  to 
what  Mr.  Tiipper  says  about  him. 

Sir  (JiiAULES  KussEiiL, — I  did  not  say  tluit  I  disliked  Mr.  Justice 
Swan. 

Mr.  PnKLi'S. — 1  do  not  mean  to  say  tliat  you  did,  but  Mr.  Tupi)er 
in  a  letter  in  the  Mritish  Case  pan'e  .">,  has  tlie  following  criticism  made 
upon  Ml'.  Klliott  by  Mr.  W.  L.  .^lorris.  It  is  uot  Mr.  Tupper's,  but  he 
cites  it.    He  says  Mr.  ^Morris  says: 

This  iiiiiu  seems  to  bo  tin;  iiatiiriil  foo  of  Alaskii,  ])r()SRciitiii<j  and  perspcntiiif;  hor 
with  the  bni.sli  and  tlicucii  of  an  ('X])crt,  wliciii'vcr  anil  wlwnner  hucaii  y^ct  an  aiidi- 
enei!,  and  1  attiiliiito  tho  present  forlorn  eoiidilion  of  the  territory  luoro  to  his 
i;^noi'auce  and  iiiisreprtiseniatiou  than  to  all  othor  eaiiscs  coiuldned.  ,  , 

Alul  Mr.  Tupper  then  goes  on  to  say. 

liis  evidence!  in  1888  is  open  advocacy  of  tlie  United  States  contention.  His 
Avritinns  anil  reports  prior  to  the  ili.spute  will  lie  referred  to  and  it  will  lie  snbniittod 
that  liis  statements  and  exi>eriences  heforo  1SSS  hardly  snpport  his  later  theories. 

That  is  what  we  say;  tind  Dr.  Dawson,  one  of  the  British  C<»nnuis- 
sioners,  estimates  I'rol'essor  Elliott  like  this.  -Iiulge  Swan — see  the 
United  Stiites  Counter  Ciise,  page  tit,  (juotes  Dr.  Dawson  as  follows. 

Elliott's  wdfk  on  seals  is  amnsiiijj;.  I  have  mi  hesitation  in  Siiyinj^  that  there  is 
no  important  jxiint  that  he  takes  u))  in  his  book  tli:it  he  docs  not  eonfradict  some- 
where else  iu  the  same  covers.  .-.     Jlis  work  is  sniieiiicial  in  the  extreme. 

This  is  really  trilling,  and  it  is  of  no  importam;e  at  all.  Ou  this 
subject  he  constructs  a  theory,  and  it  is  but  a  theory.  Mow  could 
anybody  come  to  a  conclusion  about  the  elTef't  ui)on  tin  iinimal  of  this 
kino,  which  he  seeks  to  attribute  to  it.  There  is  only  one  \-ay,  iiiid 
that  is  to  wait  the  result  of  experience.  Time  will  tell.  Nothing  else 
will  tell,  unless  indeed  it  were  something  that  is  not  pretended  to  exist 
in  this  case,  sonie  such  special  exterior  injury  as  would  show  for  itself 
what  its  co!ise(iueiici's  must  be. 

I  pass  over  miu'h  more  that  T  could  stiy  on  this  ])oint,  ])ointing  out 
the  errors  of  his  reasoning  tiiid  his  mistakes  in  point  of  fact  upon  this; 
but  I  do  not  think  the  case  re(|iiii'es  it. 

JJut  now,  that  we  are  uiion  .Mr.  Klliott  I  want  tf>  verify  whtit  I  stud 
Just  now  in  reference  to  his  support  <»f  the  contention  of  the  Cnited 
Mfates:  and  1  will  just  name  the  points  on  which  yon  will  find  he  does 
rtupp<  •  t  tiie  contention  of  the  L'niti'd  States,  i  read  from  page  (J!)  of  his 
I'tepoi  t.  Tli<!se  are  detached  passages,  but  you  luive  the  lieport  and 
the  context  is  all  befoi'c  you : 

The  polyfjamons  habit  of  this  unimal  is  smh  (hat,  by  its  own  volition,  I  do  not 
think  th;it  more  tli.ni  one  male  auuually  out  of  liflueu  born  ia  needed  ou  the  breediuy- 
grounds  in  the  future: 

Then,  on  page  118. 

In  this  adnnrably  ]ierfeet  mothotl  of  nature'  are  those  seals  whicli  ciin  be  )iro|ierly 
killed  without  injury  to  the  rookeries,  selected  and  held  .aside  by  Ihi'ir  own  \oli- 
tioi!,  so  tliat  the  natives  can  visit  and  take  tlioii  without  disturbini;',  iu  the  least 
degree,  the  entire  (|niet  breedinj^-j^round,  whore  the  stock  is  jierpetuated. 
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Then,  on  pajje  l.'JO. 

WLon  till)  holliiHvhifkic  are  up  on  liiiid  : — 

Sir  (JiiAULKS  liissKLL. — Voii  really  must  read  tlie  next  line: 

Such  was  tli()  iuiiiil)cr  iiiul  inotliod  of  tlio  .vomi<.^  iiiiilc  seals  in  1S72-1S71. 

Mr.  Phelps. — Well,  really,  1  liave  not  time  to  read  much  of  this. 

Sir  (JHARLES  KussELL.— Ves,  J  will  not  interpose. 

Mr.  I'llELPS. — If  1  make  a  reference,  it  is  by  no  nn'ans  my  ijurpose 
to  liWe  any  unfair  deduction  from  .Mr,  KUiott.  Von  will  see  l>y  ii'lerence 
to  i)a,«:es  71  and  74,  he  rej^ards  the  nu'thods  adojited  on  liie  I'ribilof 
Jshinds  as  excellent;  and  he  desciibes  tiie  drives  in  the  parts  quoted 
from  his  Report  of  1874  on  pa{;es  iL'li  and  IL'S. 

Now  on  paj-e  li(»9  of  his  present  report  he  says: 

I  should  rciuark  Uiat  tlio  driviuj;  of  the  seals  has  hecu  very  rarcfiilly  done,  no 
extra  rushing  aud  sniotlicriiiff  of  the  licrd,  as  it  was  fn'(|ucntly  (lom;  in  ISTl'. 
Mr.  (JotV  he;;aii  with  a  sharp  admonition  and  it  has  hecn  seriijMiJonsly  obsciveil, 
thus  far,  hy  the  natives. 

Then  on  paye  283,  ho  says : 

Yesterday  afternoon  I  went  liack  to  'I'olstoi  over  the  seal  road  on  wliicdi  the  drive 
ahove  tallied  was  made  in  tlie  nii^ht  and  niorniny;  ol'  the  7th  inst.;  tlie  nnnilicr  of 
roatl  "faints"  or  skins  was  not  larye,  which  shows  tiiat  tlie  natives  had  taken 
great  earo  in  drivinf;  these  seals;  tiiis  they  have  nniforudy  done  th   s  far. 

Mr.  Justice  IIaiu-AN. — What  year  was  he  sjjeakiMo  of  there— IS'.M). 

Mr.  rilKM'S. —  IS'.IO — when  he  was  on  tiie  Ishmd.  He  luid  not  been 
there  since  187(i.  Yok  will  liiid  what  he  says  about  killiiio-  females  on 
pafte  74. 

Wc  do  not  touch  or  disturb  these  females  as  they  ijrow  up  ami  live;  aiul  we  never 
■will  if  the  law  and  jiresent  inii!iii;.rcnient  is  continno*!. 

Then  on  page  213  he  says: 

In  1X35  for  the  lirst  titne  in  the  history  of  this  industry  on  these  islaudfi  was  the 
vital  prinei^jle  of  not  killing  female  seals,  reeo;;iii/.ed. 

He  says  ajjain  tliat  according  to  his  ol)servations  of  1872  to  1874  and 
187«),  the  herd  could  safely  support  a  draft  far  larger  than  1()0,()()(),  pro- 
bably as  la''ge  as  180,001)  annually.     That  will  be  found  on  page  09. 

lie  was  there  in  the  three  years  1872  to  1874;  he  was  there  again  in 
187()  and  he  <loes  not  intimate  in  the  re])ort  of  18!)0  that  the  condition  of 
1870  was  not  as  good  as  that  of  the  previotis  years  1S72, 1873  and  1874. 

Now  what  does  he  say  about  pelagic  sealing.    This  is  on  page  IX. 

I  could  li';ureout  from  the  known  numher  of  skins  which  these  hunters  had  placed 
on  the  market,  a  statement  of  the  loss  and  damau;e  to  the  rookciies— to  the  females 
and  yonnj^  horn  aud  unborn,  for  that  is  the  class  from  which  the  pnaihcr  secures  at 
least  So  p.  c,  of  his  catch. 

And  on  page  13  he  says: 

Tlie  yonnj;  male  seals  have  l>een  directly  between  the  drive,  club  aud  poacher  since 
1SS2,  while  the  feuuiles  have  had  but  one  direct  attack  outside  of  natural  causes, 
.they  have  been,  Iiowever,  the  eiiief  (juarry  of  tiie  jielagic  aeali'r  during'  the  last  live 
years. 

Then  if  you  will  turn  to  i»age214  you  will  see  what  he  says  on  another 
])oint  that  1  have  not  observed  upon — j)erha])S  shall  not — that  is  the 
loss  through  wounding  and  sinking  of  seals.     Jt  says: 

Four  thonsan<l  female  seals  heavy  with  their  unborn  younj;-  are  killed  in  order  to 
eocuro  ovory  ouo  thousand  skins  takeu,     (8oo  also  i>a{'e  b5  foot  note.) 
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Tlicii  if  you  will  tiini  to  i>aso  I'll  i  will  read  another  (luotatioii.  He 
recoiiinieiKls  tlii'ic: 

That  all  pvlaffie  ncaliiif/  iu  the  irntcru  of  lUhiiuij  Sea  be  pmUiliiliil  and  siipjircsxfd 
tliroinilioiit  llic  hvviil'iini  .ffdsoti,  iii>  niilllir  luiir,  hd  tlmt  it  is  iliiiir,  uiiil  ihnic  iiiiickhl. 

'I'll is  istt']>  is  ('i(iiiilly  ini|ifr:itiv((;  tiit^  iiiiiiKH'iilily  m'  lii;it  ili'iiimid  mimiIc  bv  the  ()])on 
water  S(s'il(M'  to  nun  witiiiii  a  lew  short  veins  ami  ilesirov  forever  these  I'lir  heariiif; 
intenjsts  <iii  th(!  I'rihilof  Ishimls,  the  imiiiorality  of  I  his  (h'tiiand  cannot  be  j^loHseil 
dvei'  by  any  Hii|>hist  i\  ;  the  iih'a  of  perniiltiiitc  sncli  a  eiiasc  to<'ontiniie  wiiei'e  livo 
thonsand  feinale  sejils  licavy  witli  their  unborn  yonnij  are  kiil(Ml  in  older  to  seeurt* 
every  oiio  thon.sand  sldn.s  taken  is  repugnant  to  the  sense  of  decency  and  the  siin[)h'st 
instinetH  of  trne  manhood. 

I  ciinnot  refrain  from  expressinj;  my  lirm  btdief  that  if  the  trnth  is  known,  rmido 
]ihiili  to  reN|)onsilih'  iieads  of  the  c.i\  ili/.ed  )>owers  of  the  woiid.  that  not  one  of  tlieso 
ffovernnieiits  will  hesitatt!  to  unite  with  ours  in  closiiii;'  lielirinji  Sea  and  its  passes 
of  the  Aleutian  chain,  to  any  and  all  |ielaj{ic  fur  sealinjj,  durinj;'  the  breedini;  season 
of  that  animal. 

You  will  liiid  oil  i)a;n'('  2!»7  what  \w  says  on  another  ])oint  which  has 
been  mooted  here — whether  a  t'eniale  seal  suckles  any  younj;'  but  her 
own. 

It  has  been  said  by  some  jjcople,  in  order  to  break  tlu;  ellect  of  this 
murder  of  nursiii";  mothers,  that,  after  all,  the  other  nursinej  mothers, 
that  are  not  killed  may  suckle  other  pups.  The  absurdity  of  the  state- 
ment that  a  fra(*tioii  of  the  mothers  could  supply  all  (he  pups  with  sus- 
tenance, is  all  the  contradiction  that  slioidd  reipiire.  Mr.  IClliott  says 
at  pa^e  -!)(>,  speaking'  of  the  killin,i;'  of  these  luirsini;'  mothers: 

That  means  death  or  jiermanent  disability,  even  if  the  cows  are  drivcin  but  once — 
death  to  l)otii  cow  and  her  pu))  left  buliind,  since  that  [>ui>  will  not  bo  permitted  to 
suckle  any  other. 

With  resi)eet  to  the  pups  learninj*'  to  swim  upon  which  there  has 
been  some  criticism,  Mr.  Elli'itt  says  at  paye  2o5: 

In  the  bejLjinnin}^  of  Auj^iist  a  large  majority  of  th'em  are  wholly  nnused  to  water. 

Ami  he  says  that  a  luunber  of  them  (h)  not  j^et  into  the  water  before 
Se])tend)er  tlie  1st. 

He  si)eaks  also  of  the  j;entle  disposition  of  the  seals.  On  i)aj;e  lliS 
lie  says.     "  Docility  of  fur-seals  when  driven'' — is  his  title — 

I  was  also  inipresse<l  Ijy  the  sinj;iilar  docility  and  amiability  of  thcst^  animals  wln?u 
driven  alonj;  the  road  ;  they  never  show  tifrlit  any  more  tlian  a  lloidv  of  sheei>  woulddo. 

Then  on  pa^e  '.»8  on  the;  "Gentleness  of  the  seals"  he  says: — 


"Descend  with  mi!  from   this  sand  dune  elevation  of  Tolstoi 


d  walk  into  the 


drove  of  h(dlnschickie  "  bcdow  us;  we  can  do  it  ;  you  do  not  noti'e  much  confusion 
or  dismay  as  we  jj^o  iu  aiuonL?  them;  they  simply  open  out  before;  us  and  clost!  in 
behind  our  tracks,  stii  lini;;,  crowilinn'  to  the  ri,i;hl  and  left  as  we  <x,o.  twenty  feet 
away  from  us  on  each  side.  Loxk  at  this  small  llock  of  yearlinus.  some  one,  others 
two,  and  even  three  years  old.  which  are  conjjjliinjj  and  sjiittiuLj  around  ns  now, 
starinjf  nj)  at  our  faces  in  amiizciiieiit  as  we  walk  ahead,  they  struj;;;h!  a  it  w  rods  out 
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could  not  walk  into  a  drove  of  ho^js  at  Chicai^o  \.itliout 


excitinn'  as  much  confusion  and  arousiu;;'  an  inlinitely  more  disaLirceable  tumult ;  and 
as  for  sheep  on  the  i)lainH  they  would  stampede  far  quicker.  Wild  animals  indeed; 
you  can  now  I'eailily  understand  how  easy  it  is  for  two  or  three  men,  early  in  the 
nioiuini;',  to  vonw  where  we  are,  turn  aside  from  this  vast  herd  in  front  of  us  and 
around  ns  two  or  tliree  thousand  of  the  l)est  examples,  and  drive  them  back,  u])  and 
over  to  the  village. 

This  maybe  usefully  considered  in  connection  with  the  point  that  we 
discussed  some  time  ajio  as  to  the  condition  of  the  se;ils  as  a  matter  of 
l)roi)erty.  He  says  further  on  ]»a,ue  18,  in  resi)ect  to  the  yoiinjj:  females 
going  back  to  the  islands,  which  has  been  made  a  subject  of  discussion: 

It  must  be  borne  in  nund,  that  jie'liajis  10  jierciiiit  of  the  entire  number  of  feniiilea 
were  yearliuys  last  season,  and  came  up  on  to  these  bretnlinj;'  j;i'ounds  as  virgins  for 
the  lii'st  timo  during  this  season— aa  two  jeur  old  cows,  they  of  coui'se  bear  no  youug. 
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And  on  tlic  siimc  inij^e  lie  siiys  this: 

'I'liiM  HuriiliiH  iireii  of  tlio  in.'ilos  in  also  moif  lliiiii  liiilanccd  mid  fi(ualiz(Ml  by  tho 
15, ()()()  or  L'O, (100  virjiin  fnnnili'.s  wliich  com;',  on  to  tliis  rookery  lor  tlio  Jii-Nt  time  tit 
meet  the  mules,  'I'hoy  eoiiie,  rest  a  U'W  days  or  a  week,  and  rulire,  leaving;  no  yoiitiy 
to  hIiow  their  jircseMee  on  the  ;;ronnd. 

Aiul  on  paj-e  13!)  h(^  says: 

Next  year  these  yearlin<;  CennUe.s,  wliieh  aro  now  troopin;;  out  with  the  youthful 
males  on  tlie  haiiliiiL;-j;roiinds,  will  repair  to  th(^  rookerie.s,  while  their  male  coni- 
l)anions  will  he  oltliji;ed  to  eome  aj^aiu  to  this  same  spot. 

I  niiiy  alliulo  bricliy  to  the  (iondcniniition  by  Mr.  l-^IIiott  of  vaiioiis 
points  tliiit  iiavo  been  siii^jicstcd  ritthcr  tlian  jiroviMJ  on  tlic  otliei'  side. 
On  jmye  s:\  yon  will  liii(l — I  do  not  'luote  his  lanyiia^e — that  coition 
do(>s  not  tiikti  i>la('o  in  the  si'ti. 

On  i)!ij;es  57  iind  ."iS  he  contradicts  the  assertion  thiit  the  efl'ect  of 
raids  on  the  Islands  had  been  considerable  as  tendinjf  towiirds  this 
decrease;  and  1  mtiy  say  here  once  tor  all,  for  I  cannttt  dwell  any  lonyer 
upon  it — it  woidd  tiik(^  two  or  three  dtiys  more  if  I  were  to  yo  thronj;h 
the  evidence  on  all  tliese  minor  points — let  me  say  here  now  in  respect 
of  this  bnsiness  of  rtiids  on  tin;  Ishinds,  lliiit  I  iiiii  entirely  indifferent 
which  way  the  fact  is  found.  If  there  itre  tiny  rtiids  on  the  Islands  (and 
they  Inive  taken  place  nndonbtedly  in  some  iiistiinces)  they  come  from 
these  pelaoic  sealers.  It  is  the  very  presence  in  the  wtiter  of  these 
schooners  thiit  i)rodtices  all  the  rttids  tlnit  htive  ttiken  jdace  on  the 
Islands,  whether  they  are  nniny  or  few;  iind  in  the  condition  of  the 
weather  there  it  is  iierhiips  trne  thiit  they  cannot  iilwtiys  be  prevented. 
Thiit  is  one  of  the  very  mischiefs  we  are  tryinj^'  to  i)rotect  onrselvcs 
iij;ainst;  not  merely  thiit  they  are  shino'literiiif;'  the  seals  in  the  water, 
but  whenever  foj;  or  ni<>ht  or  any  iiccident  eiuibles  them  to  do  it,  they 
yo  upon  the  islands  iind  trespiiss  there,  lie  says  on  piij;e  a.'}  and  on 
two  or  three  other  pages,  that  the  seals  have  great  power  of  locomotion 
on  the  liiiid. 

There  is  iinother  theory  thiit  has  been  thrown  out  here — thiit  there  is 
a  conoie.niition  of  young  setils  that  do  not  come  biick  to  the  Islands.  I 
shall  hiive  ii  few  words  to  stiy  tibout  thiit  independently  of  .Mr.  Elliott; 
but  on  page  lO.'i  you  will  tind  he  siiys  this: 

IJythi'  14tli-20tli  June,  they  (the  hollnschiekie)  ay)poar  in  their  iinest  form  and 
number  lor  th(^  seiison,  heint;  joined  now  by  the  ;j;reat  bulk  of  tlie  2-yeiir  olds, 
ami  (|nite  a  mimbi^r  of  yearlin;;  males.  l!y  tlic^  10th  of  .Inly  their  numbers  are  b(!nin- 
iiiufj;  to  larn'cly  inercvise,  owin^'  to  the  inllux  now  at  this  time  of  that  ijreat  body  of 
the  last  year's  ]>u))s  or  yearliiif;s ;  by  the  20  th  of  .July,  the  yearlini;s  have  ])ut  in  tiieir 
appearanie  lor  tht;  sea-on  in  lull  foret;.  Very  few  .vearliiiff  females  make  their 
ajipearance  until  the  ITith  of  .July,  but  by  the  20th  they  literally  swarmed  out,  in 
1S72-7I.  iind  mixed  nji  eomjiletely  with  the  yonnj;  and  older  males  and  females  UH 
the  rookei'ies  relax  their  dis(:i|diiie  anil  "'pod"  or  sealler  out. 

On  piige  253,  he  speaks  agiiin  of  the  yeailings  there.    He  Siiys: 

A  K't'ut  many  yearlinj^  females  aro  haltiuf;  down  at  huulinj;8  in  ami  among  the 
scatteretl  harems,  aimlessly  paddling  about. 

On  page  1598  he  says : 

I  observed  a  vt^-y  large  ])ro])ortion  .nf  yearling  eows  seattered  all  over  the  breeding 
ground  from  end  to  end  near  tins  sea  margin,  while  the  yearlings  of  both  sexes  iiro 
eom|)letidy  mixed  ni)on  the  outskirts  of  the  rookery,  here  and  everywhere  else 
comniingled  with  the  adult  eows  and  their  young  pnjis. 

There  is  iinother  i)oiiit  that  has  been  suggested  here  by  my  learned 
friends,  that  thest^.  seals  consume  the  food-lislics,  or  that  they  may  do  so 
iit  some  time  or  other.  Wlnit  that  litis  to  do  witli  this  ciKse  I  do  not 
know.  Tlie  «jiK'stion  as  to  the  right  of  the  United  iStiites  does  not 
depend  upon  it.    The  questiou  of  regulations  does  not  depend  upon 
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it  iM'cjuist'  the  (lovonmiciits  liiivc  propouiHl.Ml  fiicsc  (iiicstions  to  tlio 
Aibiliatioii  ill  tlir  Ticiity.  i5iit  Mi'.  Illliott  shows  tliat  the  tiuc  ciiciny 
ol'  till'  lisluuy  is  till'  (loy  tisli,  iiiid  tliat  tlic  seal  is  tlic  (Ifvoiircr  of  tlu^ 
(lojLi-lisli.     Voii  will  sec  on  paj^c  .'507 — 

Smii))(in('  lor  arijmiH'iit  tlint  we  cinild  iiiid  did  i<il1  all  ftic  scjils,  \\r  would  ,il  oiii'o 
}j;iv(?  (lid  deadly  doi^  tisli  (Siiiutliio  aii(<irlliiii.'<}  wliicli  fairly  Hwaiiii-*  in  llirsc  waters, 
an  iinnieiiHe  iin|ietiis  lo  IIh  |)re.senf  extensive  work  of  <le.sti  lie!  ion  of  untold  millions 
(d'  yoniii;  food  lislieH  su<'li  aH  lo'irini;,  eod,  and  salmon. 

A  doii  lisli  can  and  does  destroy  every  day  of  its  e\islenee  liniidreds  ami  tlmiisamls 
of  yoiiiif;  eod,  salmon,  and  idlier  food  lishes  -  desi  loys  at  least  dotilde  and  c|Maiirii|de 
as  niiieli  as  a  seal ;  what  is  the  most  jiotent  laeior  to  flie  destine!  ion  nf  t  he  do;c-lisli 
Jiixl,  li(!  will  he  (loiiiM  |iositi\t^  injnry  to  the  \'ery  ciiiiso  he  |iietends  to  ehainpion,  if 
lie  is  |)erniitte<l  to  disnirh  this  eiiniliUrinni  o(   natnre  and  destroy  the  seal. 

Now  J  luive  said  iiiort'.  than  I  oiif;lit  about  ^NFr  I'illiott:  and  wliat  i.s 
the  coiicliision  ol"  Mic  whole?  It  will  \m  seen  that  we  have  neither 
desired  to  siiii]»i('.>s  this  Iveport,  nor  had  we  the  least  iiielination  to  do 
so.  if  you  strike  it  out  of  this  ease,  you  strike  out  nint^  ptiits  of  the 
evi<len<'e  tliat  tire  in  our  lavour,  in  order  to  yet  the  one — the  only  oiu^ 
tiiat  is  ajiiiiiist  us,  so  fai  as  it  luoes;  iind  that  is  destroyed,  iind  the  mis- 
taken  theory  of  aMr.  lOlliott  on  thiit  suhjeet  is  exposed  when  we  Iind  hi.s 
eonelusioii  is  one  that  is  not  wairantetl  by  tiny  evidence; — that  thekintl 
of  dri\in4f  he  objects  to  had  never  taken  ])laee  till  lS!l(l,  and  tlnit 
only  in  sevi'ial  years  aftei wards  could  it  be  ascertained  whethtM-  his 
preposterous  idea,  as  we  think  it  is,  of  an  injury  to  the  vitality  of  the 
seals  is  made  by  etiuses  so  slight. 

Let  me  say  one  word  on  the  sul)je(;t,  however  of  the  wtiste  and  de- 
struction by  killing  and  by  tliesinkin.i>'of  seals  that  ate  killed— the  fatal 
wounding  of  seals  tliiit  escape.  There  is  a  great  tleal  of  evidence  on 
that  point.  It  is  evidence  on  both  sides,  and  it  would  tiike  a  long  time 
to  go  thnuigh  and  estimate  it.  The  evidence  on  the  ])ait  of  (J rent 
Britain  is  fioia  the  sealers,  not  only  swearing  in  their  own  iielialf,  but 
.swearing  to  their  own  nuirksmiinsliip  and  success  in  killing  seals.  That 
it  has  been  universally  understood,  until  that  testimony  was  brought 
forward  in  this  case,  that  the  result  was  a  vast  waste,  we  have  seen 
from  everybody's  statement  who  litis  made  any  stiitement  ciulier  thau 
this. 

Jt  never  was  doubted  before  that  it  must  be  so;  and  it  will  be  tnins- 
parent  to  any  jierson  who  will  rellect  on  the  circumstiiiices.  It  will  be 
more  transparent  to  anyone  who  has  ever  htid  anything  to  do  with  the 
business  of  shooting  at  all,  and  above  all  of  shooting  game  or  aniiiiiils 
in  the  water.  Xo  man  who  has  Inid  any  such  experience  will  be  per- 
suaded otherwise  than  that  a  very  large  number  of  animals  under  tlio 
best  circumstances  must  be  lost — alwtiys  are  lost.  No  uiiin  who  has 
shot  a  deer  in  the  water,  or  who  has  shot  at  ducks  in  the  water  iind  not 
upon  the  wing — at  animals  that  frequent  the  water — does  not  under- 
stand how  large  a  i)er('entage  neiiessarily  must  be  lost.  And  you  will 
bear  in  mind  tlnittliis  Sealing  Associtition  agreement  among  each  other 
requires  thiit  only  a  certain  number  of  -'old  hands"  in  the  business 
shall  be  emjiloyed  on  etich  vessel,  whatever  the  reason  of  thiit  is:  and 
that  even  miiny  of  the  witnesses  tliat  attempt  to  mtike  out  that  a  very 
liirge  ])ropoi'tion  of  seals  iire  saved  out  of  those  thiit  iiie  killed,  iiiiike 
this  (|ualitication — "the  (/rccH  IkiikIs  lose.''  They  need  not  siiy  thiit. 
We  know  thiit  green  hands  lose  the  setils.  It  is  a  very  expert  marks- 
man indeed  thiit  would  not  lose  a  gieat  many; — the  green  hands  lose 
on  their  own  showing,  lint  I  jiiissover  this  lightly  tor  the  rciisoii  thiit 
this,  like  so  many  ]ioints  thiit  liiive  been  discussed,  retilly  does  not  beiir 
on  the  issue.  Jf  they  are  to  destroy  the  aniniiils,  they  iire  not  any  more 
destroyed  because  they  sink  to  the  bottom  of  the  sea,  and  tlieir  skins 


11 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


m. 


1.0    If" 


I.I 


1.25 


28 


14^ 


2.5 
2.0 


M.  mil  1.6 


<^i. 


V] 


/ 


'/ 


/A 


Photographic 

Sciences 
Corporation 


23  WESr  MAIN  STREET 

WEBSTER,  N.Y.  14S80 

(716)  872-4S03 


m 


iV 


^\ 


^V 


^ 


& 


^ 


#• 


? 


"k 


^ 


278 


ORAL    ARGUMENT    ON    HON.  EDWARD    J.  PHKLI'S. 


are  lost.  Tliey  are  lost  to  us  Just  as  iiincli.  Tlu-ir  <'t!W't  upon  the  herd 
18  the  same.  It  is  only  the  (inestion  wiiether  those  who  kill  them  ^et 
the  itrotit  of  the  skins;  ami  yet  at  the  same  time  it  is  most  natural  to 
observe  that  you  tind  ayrei'd  all  thronyh  this  ease,  hy  tlios«^  who  have, 
commented  upon  it,  that  the  waste  and  destru(;ti<»n  alon(M)t' this  method 
ut' sealing  eondeinns  it,  it'  you  are  to  look  at  all  at  the  inteiests  of  man- 
kind in  the  preservation  of  this  herd,  or  to  the  interests  (»f  eomineree 
in  having  the  yearly  |)roduet.  it'  those  (;onsid<-rations  enter  at  all  into 
the  <|uestion,  then  it  is  a  material  consideration,  tliat,  as  we  say,  a  very 
larj;e  projjortion  variously  stated  by  the  witnesses  ( I  will  ni»t  undertake 
to  say  what,  for  I  have  nuule  no  estimate  of  the  result  of  th«'  testimony) 
are  lost. 

Then  you  have  unquestionably  notieed  another  thinjr — that  of  all  the 
8kins  that  ^o  into  the  liondon  market  from  what  is  ealled  the  ''North 
West  Caleh" — that  is  the  jtelajiie  eate.h — the  uniform  priee  is  eonsider- 
nbly  less  than  the  skins  of  the  same  animals  taken  on  the  island,  and 
the  reason  is  that  they  are  full  of  shot  holes; — that  is  the  only  dilVer- 
eiice — except  that  they  are  laijrely  the  skins  of  females.  That  may 
have  sometliinfjf  to  <lo  with  it,  but  generally  the  reason  jfiveri  by  the 
witnesses  is  that  they  are  lull  of  shot  Indes,  so  that  of  the  .skins  that  are 
saved,  commerce  is  deprived  of  the  real  value  of  many  of  them.  But 
I  pass  over  many  of  these  points,  rather  than  to  weaiy  you  with  what, 
l»erhai)s,  is  not  very  material. 

I  want  to  say  a  word  further  on  tlu^  subject  in  respect  of  which  I  read 
from  Mr.  Elliott — the  return  ot  these  s<'als  to  the  islands.  There  is  a 
tlicory — it  is  nothinfj  but  a  theory — that  ther<>  maybe  younj;  seals  that 
do  not  n'o  back  till  the  instinct  of  nature  takes  them  back  for  the  pur- 
poses of  reproduction.  What  evidence  does  tiiat  rest  upon!  Who 
knows,  who  can  know,  who  pr«'tends  to  know,  that  these  seals  do  not 
return?  The  evidenct!  is  just  to  the  same  ell'ect  as  what  I  have  read 
from  Mr.  lOlliott.  Numbers  of  witn«'sses  testify  that  younji  seals  are 
back  there.  This  very  luisiness  of  driving'  that  we  have  been  disenss- 
in;;  shows  that.  What  is  the  tr<»uble  with  the  driving  in  1890 — what 
is  the  obJe<'tion  to  it?  They  drive  up  seals  and  let  them  }jo:  what  do 
they  let  them  yo  for  ?  They  cannot  gel  the  desiied  number  of  skins; 
they  can  get  but  litth'  moi-e  than  one  tilth:  they  have  not  tlu^  number 
whii'h  the  iMUitract  entitles  them  to  take:  why  do  they  let  them  turn 
back?  ]iec,aus«'  they  art'  too  young.  All  this  theory  of  Klliotfs  is 
based  on  the  pres«'nce  of  those  young  males  on  the  Islamls. 

As  to  tlu'  young  females,  the  evidence  of  their  presence  ou  the  islands 
is  voluminous. 

Then  ther«'  is  another  thitig.  The  necessities  »»f  the  change — the 
shedding  of  the  fur  brings  these  animals  back — wliich  takes  place  every 
year.  I  read  from  Mr.  (irebnit/.ky's  evidence,  the  (i()veriu)r  of  the 
ishnnls  whose  exjierience  is  so  long  and  who  has  no  interest  in  this 
case.  It  is  to  be  found  in  the  I'nited  States  Counter  ('ase  page  MX 
He  says : 

I  lK'li(i\t'  tliiit  at  sdiiiotiiiiti  ilnriii};  tlu'  vciir  every  homI  coiiio'*  iiNlwirc.  Tliero  In  no 
ruiiHoii  to  lu'licvo  lliiit  11  t'ci'htiii  iniinlicr  of  any  class  rt'inaiii  swinnninjj  alxnit  in  (lio 
niMKlilionriioiiil  of  the  islands  nil  the  snnitniM'  withont  lantlinu.  altlnni  Ji  there  is  eon- 
Bidurable  (liHerenee  in  (he  tinui  at  wliiih  ditVerent  classes  arrive. 

Writing  about  Mr.  (Jrebnitzky,  the  Hritisli  Comndssioners  say,  at 
section  'M2  that  he,  (Jrebnitzky. 

BelieveH  the  nniin  reason  of  the  landiii!;,  at  later  dates,  of  the  seals  not  netiinlly 
eii^n^ed  in  breed  inji,  is  lliat  diiriiijf  (lie  ••  slicddinj^''  or  •' stagey"  season,  their  pulaKO 
bucomuH  too  thiu  to  ull'unl  ii  Miiitahlu  }irotecliun  from  thu  wutcr. 
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Ciii)tiiiii  IJryaiit's  testimony  citi'il  on  both  siiles  is  qnoted  by  the  Hrit- 
isli  Coniiiiissioiiers,  at  Sections  71«S  and  7n>.    Tliey  say  in  Section  71.S. 

Ifrft'iriii;;  jmrli' niarly  t<»  his  I'xpfiriciicf  in  IXtiit,  ('!ii)tiiiii  Hry.'int  writoH:  "'At  tlio 
cloHf-  of  tliJH  ]>«'ri(Ml  tlif)  ;;rt'at  lioily  i>t'  ytsirliii};  se»ln  arrivi'.  TIu'hp,  niixiii>;  with  tlm 
yoiinycr  cI.-ihm  of  niiilt's,  N]ir)'H<l  <iver  tlin  ii)il:>ii(l.s  and  ^irratly  iiw-n-aHe  tho  ]»nijn>rtitiii 
ol"  jiriiim  skills.  1»ut  also  (iicully  iiicrcasf  thf  liinii-nlty  of  killiiiu  jtroptTly.  Tji  to 
tliis  time,  thi  re  liavinn  hvvu  no  t'cniiilt's  with  Ihii  st-ais  drivi-ii  np  for  killing,  it  was 
only  necessary  to  distinguish  ancs;  this  tho  diH'i'rt'n<'c  in  sizoonahies  th«'in  to  do  very 
••aHily.  Now,  howcvc-r,  nearly  oin-half  am  (V-niaU-s,  and  the  slijjlit  dilV»'n>nc<(  liotwiH-u 
1h«'S(*  and  the  yonngrr  inah-s  rtMnlers  it  lu'ccssary  for  tin*  ht-nd  man  to  soo  <«very  seal 
killod,  and  only  a  strong  interest  in  tho  pruscrvution  of  the  stock  can  insure  tiiu 
jiroper  care. 

The  iiicanint;  of  these  remarks  and  their  hearing  on  tlie  ])oHsiliility  of  restrictin); 
the  killiu*;  on  the  islands  to  males,  becomes  clear  when  it  is  rememheri'd  that  tlio 
externa!  <;eiiital  or;;:ins  of  tlie  nnile  <)o  not  liecome  distinctly  ohviona  till  about  the 
third  yciir  of  its  a^^e,  ^n  and  particularly  so  when  it  ifl  remembered  that  even  as  lonu 
a;;oas  1S7--7I  the  "major  |)ortion  of  the  catch "  consisted  of  two-  and  three-year-oM 
seals,  II  while  at  other  times  even  yearlings  have  been  killed. 

This  hist  laiifjfiiajie  is  the  hiiifjuaRe  of  the  Commissioners.  The  first, 
was  tlieir  qnotatioii  from  Captain  IJryant. 

iMr.  (toll  says  (this  is  qiioti'd  in  tlie  liritish  Counter  Case  p.  ^VtH). 

Now,  in  o)»eninj;  the  season,  it  is  iMistoniary  to  secure  jill  the  L'-year-(dds  and 
njtwards  )>ossilile  before  the  yearlin<;s  bi<<{in  to  till  up  the  liauling-grounds  and  mix 
with  th.'  killable  seals. 

And,  ajjaiii,  lie  says,  as  they  quote  him. 

And  we  closed  the  season  by  turning  away  S<;  ])er  cent,  a  fact  that  proves  to  every 
impartial  mind  that  we  were  redriving  the  yearlingH. 

I  will  reler  to  an(>ther  jHece  of  evi<leii('e  because  this  can  be  made 
])erfectly  ch'ar.  An  I'xaniiiiation  of  a  Tabic,  (one  published  at  paffcs 
nrht  and  L'."><l  of  Voliiiin'  II  of  the  Ajipendix  to  liritish  ('(uinter  case), 
shows  that  diiiin;,'  the  wludc  term  of  tlu^  lease  of  the  Alaska  ('tmimer- 
<'ial  (!ompany,  iiioie  than  half  the  catches  consisted  of  "Miildliuff 
jiiips'',  and  under.  A  •'.Middlinjj  pup"  is  two  years  old.  There  is  also 
the  evidence  of  Mr.  Mclntyie  and  Mr.  Mor;j;an  and  others. 

There  is  no  evidcnc*^ — thcie  can  l)e  no  eviib'nce — to  the  contrary — 
because  it  cannot  be  told  in  the  sea,  what  a  seal  is,  where  it  has  como 
from,  or  where  it  is  ;,'oinjr  exc<'pt  from  its  beiii};  in  tln^  nii;;ration  route, 
how  lonj;  he  has  been  at  sea,  and  whether  he  is  {roiiiff  back  a^iain;  ami 
the.  evidence  of  all  these  ])eisons  whose  particular  kiiowled};e  of  seals, 
ami  wlios»^  cliaracter  for  truth  are  beyoiul  question,  shows  that  the 
yearliiifjs  aiul  the  two-year  olds,  male  and  female,  tlo  come  back  every 
year  in  very  huf^e  numitcrs.  !f  they  do,  what  possible  warrant  is  there 
for  the  suf';;cstioii  that  there  is  some  unknown  frafinient  of  them  that 
remain  out  at  sea;  especially  in  view  of  the  necessity  of  their  jietting 
on  shore  for  the  annual  shcddin;;  of  their  fur. 

I  am  reminded,  while  I  remarked  that  Mr.  Elliott  had  jjiven  us  two 
erroneous  translations,  that  I  have  only  produced  one;  and,  while  it  is 
not  of  ffieat  consequeiici',  yet  havinj;  referred  to  it,  1  should  like  to 
]>r()<luce  the  other. 

The  Ibitish  Commissioners  Keport,  Section  4LM),  quotes  from  l''lliott'a 
United  States  Census  Report  at  page  141,  and  no  doubt  they  tpioto 
him  <'oriectlj'.     They  say: 

•I2!t.  On  this  jioint.  speaking  of  an  early  date  in  the  history  of  the  islands,  Veni- 
aminof  writes;  "This  opinion  is  loiiinled  on  the  lait  that  never  (exi'ept  in  one  year, 
IKUl?)  have  an  excessive  number  of  fi-males  been  seen  without  younjj;;  that  cows  not 
pregnant  scarcely  ever  come  to  the  I'ribilof  Islands;  that  such  females  cannot  be 
Been  every  year.'' 

Mr.  Justice  llARLAN.— That  is  not  Klliott'a. 
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Mr.  PiiKLPS, — Yes,  it  from  Elliott's  Census  Keport. 

ISIr.  .lustirt'  Hak'LAN. — No. 

Mr.  IMiELi'S. — It  is  Klliott's  (|Uotiitioii  fioiii  Veiiininiiiof. 

Mr.  .Iiistice,  HAia.AN.— Yt'S. 

Mv.  I'liES.ps. — Tliat  is  wliiit  I  moan.  It  is  a  (piotatioii  (Voin  Voiiiaini- 
not"  which  lie  has  traiishited,  in  the  Ignited  States  ('(^iimis  licpoit  at 
paf,'e  141,  eite«l  by  the  IJritisli  Coniinissioiiers  in  Section  42!).  This  is 
the  correct  transhition,  as  certilied,  of  that  i)assaf;e. 

This  opinion  is  fonniltul  on  thr  I'ai't  tlisit  fcxcopt  in  one  yojir,  18.12)  no  v<Ty  fjro.at 
nunilior  of  hv.-.xU  has  ever  boen  himmi  without  |iu|>m;  but  it  cannot  iw.  Hiii<l  that  iinpre^- 
nantoows  never  visit  tho  Pril»ih)f  iNhinils,  l)i',caiiS4'  Biieli  arc  soen  every  year. 

What  the  author  says  is  exacjtly  the  opposite  of  Mr.  Elliott's  trans- 
lation. 

Tiiere  is  the  evidence,  if  you  call  that  the  evidence,  ni)on  which  this 
extraordinary  theory  is  bast'd  that  is  in  the  face  of  all  the  other  evi- 
deiH'e  in  the  case.  I  conld  i'ea<l  evidence  from  now  to  the  end  of  the  day, 
to  show  that  the  yearlinjis  {•o  back  to  the  islands  every  year. 

Now  what  is  the  upshot  of  this  whole  business?  If  the  time  that  I 
have  taken  has  not  canse<l  the  Tribunal  to  lo.sc  sijiht  of  the  thread  of 
the  arj.vument  1  have  been  endeavoring  to  jynrsue  for  the  last  two  days, 
the  point  with  which  J  set  out  was  this;  to  jtrove  from  the  evidence 
what  1  say  is  not  merely  provc«l — it  is  deMi<»nstrated— that  the  business 
of  ])elajiic  sealinj?  leads  necessarily  to  the  extermination  of  the  seal. 
In  proof  of  that,  we  have  shown  that  <S;"i  per  cent  of  its  slauj^hter  is 
females;  that  a  very  larj^e  ])roi)ortion,  ""» to  85  per  cent  of  the  females 
in  the  North  I'acilie  Ocean,  are  i)rej»nant  and  alxmt  to  be  delivered; 
that  in  tlu^  Hehring  Sea  an  equally  Iaij;e  i)ro])ortion,  are  those  who  have 
survived  the  onslaught  made  upon  theui  in  tiie  North  Pacific  Ocean, 
have  been  delivered  of  their  yctung,  and  are  out  at  sea  in  pursuit  of 
foo<l,and  they  are  there  destroyed:  that  the  consequence  of  that  is  the 
death  of  a  great  number  of  ])ups  on  the  Islands;  that  the  suggestion 
that  the  juips  are  «lestroyed  by  any  other  cause  is  not  only  unsustained 
by  evidence — it  is  not  even  sustained  by  a  reasonable  suggestion  of 
what  the  cause  miglit  be;  and  it  is  demonstrated  and  shown  to  be 
untrue,  because  except  as  to  the  two  liookeries  in  one  year  1892,  the 
death  of  the  i)ups  always  coin<!ided  aiul  concurred  with  pelagic  sealing. 

Then  I  have  endeavcmred  to  show  in  this  hasty  and  cursory  way, — it 
is  more  cursory,  1  bi'g  you  will  remember,  than  if  I  felt  at  liberty  to 
take  more  of  your  time, — that  the  suggestion  of  the  present  decrease, 
which  is  only  a  ''ircumstance  in  resjjcct  of  the  ultimate  result  of  jielagic 
sealing,  is  due  to  any  othei-  cause  than  this,  is  totally  without  fouinla- 
tion :  that  what  is  said  about  the  taking  of  too  niany  males  never  tran- 
spired until  it  was  brought  about  by  the  result  of  pelagic  sealing  itself. 
That  all  authorities  agree  that  the  herd  would  stand  as  it  always  used 
to  staiul,  when  it  was  needed,  a  draft  of  ]()(),()(((►  a  year — but  as  they 
could  not  know  the  diminution  of  the  birth  rate  that  was  being  grad- 
ually but  certainly  brought  on  by  pelagic  sealing  the  time  vniwe  when, 
in  1S!K>,  it  was  quite  true  that  they  could  not  take  that  number  of  seals. 
Then  tlie  other  suggestion,  that  aside  from  the  nund)er  the  virility  of 
the  herd  has  been  injured  by  the  nnvnner  of  driving,  turns  out,  on 
investigation,  to  be  al)S(»lutely  unsupported  exce|)t  by  this  theory  of 
]Mr.  Elliott's,  and  to  be  contradicted  overwhelmingly  by  all  the  other 
evidence  in  the  Oase. 

I  lu^ed  not  refer  to  the  other  theory  that  there  are  seals  abroad  tlmt 
do  not  come  honu;.  That  is  unjnoved  and  contradicted  by  all  the  wit- 
nesses.   What  is  the  result  of  it  all  ?    Why  it  comes  down  to  a  demon- 
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stration,  as  I  respectfully  claim,  of  tlie  proposition  I  set  out  with,  and 
which  is  the  jjreat  inulerlyinjj  proposition  in  my  argnnient  in  this  »'ase: 
tliat  the  right  which  is  contended  for  on  tlie  i)art  of  these  individual 
an<l  speculative  Canadians  and  renefjade  Americans  and  which  they 
claim  Jis  their  Justilication  is  the  rijjht  of  extermimition. 

Tiiere  is  no  other  view  to  take  of  it.  It  is  not  tlie  rij^ht  to  share  with 
us, — that  ri|?ht  would  be  oi)en  to  discussion  if  the  United  States  have 
no  jnoperty  interest, — it  is  the  riglit  of  extermination,  as  a  feature  of 
the  freedom  of  the  sea.  My  learned  friends  say  tliat  the  rijjht  of  the 
United  States  cannot  be  nuiintaii;ed  without  infringinj;  the  freedom  of 
the  sea;  they  talk  about  the  right  of  search,  which  has  nothinjj  to  do 
with  this  case;  the  ripfht  of  seizure,  which  is  not  before  this  Tribunal; 
but  whi<!h  if  it  is  to  be  resorted  to  in  self-defence  is  exactly  the  rigiit 
and  the  only  right  that  has  been  administered  ever  since  there  was  a 
law  of  the  sea  in  protection  of  ev<!;y  interest  that  a  nation  has  to  i)ro- 
tect.  There  is  nothing  else  that  can  be  done  except  the  resort  to 
measures  which  are  more  stringent  and  more  severe,  and  which  the 
nsage  of  nations  does  not  warrant.  The  right  of  extermination  is  then 
the  (piestion  in  this  case.  I  have  assumed  it  to  be  so  in  what  I  have 
said  on  the  law  points,  I  have  proved  it  to  be  so,  I  respectfully  suggest, 
upon  the  facts. 

[The  Tribunal  then  adjourned  for  a  short  time.] 

Mr.  I'UKLPS. — I  come  now,  Sir,  to  the  only  remaining  topic  upon 
which  I  shall  address  the  Tribunal,  the  subject  of  Kegulations,  in  case 
the  decision  should  be  such  as  to  reipiire  its  consideration  by  the  Tri- 
bunal. I  alluded  in  the  beginning  of  my  argument,  to  the  extraordi- 
nary position,  as  it  seems  to  me,  that  (Jreat  J^ritain  occupies  upon  this 
subject.  I  pointed  out,  by  reading  from  letters  in  the  correspondence 
that  preceded  the  <rreation  of  this  Tribunal  and  the  making  of  tliis 
Treaty,  the  position  that  (Jreat  Britain  took.  1  showed,  in  the  first 
place,  that  at  the  very  outset  of  tiie  negotiations,  in  tlu^  first  interview 
that  ever  took  place  between  Lord  Salisbury,  'he  British  minister  of 
Foreign  Ali'airs,  and  the  United  States  rei)resentative,  a  convention 
was  agreed  U])on  substantially,  the  terms  of  which  you  will  reinend)er. 

I  do  not  know  that  1  can  give  now  tlie  Isititude  and  longitude,  but 
you  will  remember  that  its  limits  were  designated  on  the  map — how 
large  they  were  to  the  South  into  the  sea,  and  liow  large  they  were  east 
and  west.  That  fell  through  upon  tlie  remonstrance  of  Canada.  It  was 
never  withdrawn  by  the  Jlritish  Government.  It  was  never  recalled, 
but  it  drifted  along  through  correspondence  (that  I  shall  not  allude  to 
again)  until  the  United  States  became  satisfied  and  tlie  event  sliowed 
they  were  right,  that  it  wcmld  not  be  carried  into  efi'ect.  It  was  sug- 
gested that  the  Convention  thus  agreed  to  by  Lord  Salisbury — the  close 
time  being  from  the  IHtii  April  to  tlie  1st  November,  subsei|ueiitly  modi- 
tied  to  the  15th  October — was  made  because  Lord  Salisl)ury  did  not 
understand  the  subject.  Quite  apart  from  the  consideration  that  he 
would  not  have  acted  and  never  dul  act — ujion  a  subject  he  does  not 
understand,  after  he  had  heard  from  Canada  oilicially,  and  more  than 
once  as  the  correspondence  shows,  and  after  tlie  light  that  was  thrown 
upon  it,  not  only  by  the  American  Government,  but  by  the  subsequent 
communications  from  British  cruisers,  Lord  Salisbuiy  never  took  the 
ground  that  he  would  have  taken  as  a  frank  and  honourable  man,  if 
it  had  been  true  that  he  had  been  drawn  nito  an  agreement  in  igno- 
rance of  material  facts.  Ue  never  put  himself  on  that  ground.  The 
last  communication  from  Lord  Salisbury  on  that  subject  to  the  Ameri- 
can Goverumeut  and  to  the  American  Minister,  both  orally  and  iu 
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writiiifr«  \v;is  tliis: — "Wo  liopo  to  cairy  tlir  ('oiivciitioii  into  fflrct.  It 
will  tiiUc  tiiiic,  hiif  we  liopc  to  <lo  it."  Tlicii  I  poinUMl  out  I'mtluM-, 
uimI  yon  will  excuse  nic  t'oi-  iilliuliiiji;'  to  tliis.  as  a  toiiiidatioii  of  what  I 
am  u'oiii<;  to  say  without  rcadiii;;  a<:aiii  in  support  of  it,  that  tVoiii  tliat 
time  forward  in  all  the  negotiations  nnder  l'iesi<|ent  Harrison's  Adniin- 
istration,  when  Mr.  lUaine  was  Seeretaiy  of  Stale,  the  lan<iiia};e  of  the 
IJritish  (lovernnient  was  nniforndy  ''We  are  ready  to  do  anythinj;  that 
is  necessary  for  the  preservation  of  the  fur  seal.  We  deny  your  rijjlit 
to  pi'ot»'et  yourself.  We  think  that  infrin};«'s  on  our  rijjhts.  hut  wlien 
yoti  <'oine  to  ji  Convention  for  the  preservation  of  the  seal,  we  will  do 
anythiii};  that  is  necessary." 

1  pointed  out  fnither,  tluit  with  the  exce]»tiou  of  a  very  t;uarde<i  pas- 
safje  in  one  h'tter  in  which  Lord  Salisbury  suf^'^icsted,  in  re};ard  to  the 
statement  of  these  ])oints  by  Mi:  IMaiiie,  that  there  mij^ht  be  two  sides 
to  the  (piesti(»n,  that  there  was  evidence  <»n  the  (»ther  side,  and  that  it 
was  not  a^ireed  to  by  ('anada, — some  very  ^iuanh'd  statenu'nt  that  did 
not  commit  him  or  his  (i(»vei'nment, — with  that  t'xception  he  n«'vei'chal- 
lenp'd  anything  that  Mr.  I'ayard  said  in  that  communication  sent  to  the 
liritisli  (loveinmeiit  outlining  the  Convention  that  was  necessary,  and 
which  was,  as  1  have  before  informed  yon,  reprinted  and  spread  ai)road, 
in  which  all  tlu'se  asseitions  that  w<'  make  now  as  to  the  character  and 
eonse(pu'nce  (»f  pelafjic  sealinj;'  weie  set  forth.  He  never  undertook  to 
defemi  it,  or  to  deny  its  conse(pu'nces  or  results,  except  only  in  the  one 
jfuarded  |)assa;te  that  1  foi-merly  read.  So  that  the  record  of  the  lUit- 
ish  (lovernment  is  i»erfcctly  cleai-  uji  to  tin;  time  of  this  hearinjr,  and 
the  record  is  perfectly  clear  now,  because  what  has  been  said  here  is  no 
l):irt  of  tin'  diplonnitic  record  of  the  country  «u'  the  K<n('ijiJ»  Oltice.  I'p 
to  thceommencement  of  this  hearing;',  (ireat  I'.ritain,  in  every  word  that 
was  said,  has  been  at  one  with  us  on  the  sul)iect  of  the  preservation  of 
this  race,  and  is  the  author  of  this  (JomniissidU  by  which  the  measui'cs 
necessary  for  tin'  preseivalion  of  the  fur-seal  were  to  be  ascertaine<l; 
and  in  one  passa;;e  as  you  will  rem<'mlter,  the  lanunnjic  used  was, ''  with- 
out reference  to  the  interests  of  anybody."  1  should  say  further,  that 
when  they  sent  out  these  Commissioners,  my  Icai-ned  friends  have  relied 
as  iin  j'videnieof  the  }iOod  faith  of  their  (lovernment  in  respect  to  the 
object  in  view,  uDon  thesis  instiuctions  to  the  Commissioners. 

Tho  iiijiiii  oliji'ct  ol'  your  iii(|iiir,v  will  l>e  to  iisrcrtiiin.  •'  Wiiat  iiitcriiMfuiiiiil  nrranfje- 
iiu'iit.s.  \(  iiiiy,  iirc  ncccsMiiry  l.itwt'iii  (iicMt  lirilMJii  iiiid  tlit^  I'tiitcil  Stales,  and  HiisHia 
or  any  otlicr  I'owrr.  for  tlio  pio'ixysc  of  iircHtTN  inj^  the  fur-Heal  ract;  in  liohrin^  Sea 
from  extermination f" 

As  to  the  appointment  of  that  Commission,  le^  me  refer,  as  I  have 
but  very  little  to  read  on  this  branch  of  the  case,  I  hope,  from  eorre- 
spon'h'iu'e,  to  Mr.  lllaine's  letter  of  February  l(»th,  l.S«)2. 

It  is  in  the  lirst  American  Appendix,  i)aj;e.*>4S,  to  Sir  Julian  Paunee- 
fote,  after  the  Conjmissioners  had  been  appointed  on  both  sides. 

Sir,  I  am  in  receipt  of  your  note  of  thiH  ilali%  in  wliicli  you  |u;ivo  mo  the  oltieial 
uotilieaticni  of  the  a])pointnient  of  Sir  (ieor;;e  l?a«len-l'o\vell  and  frofessor  Dawson, 
aH  C'ommisHionerN  on  the  part  of  tll<^  Hritish  (iovernmeiit  on  tlie  joint  CommiHsion 
created  in  view  of  the  ])roposed  fur-seal  Arbitration. 

In  a<'knowledjiinji;  your  note  I  deem  it  inipoitant  to  direct  yonr  attention  to  the 
fact  that  the  ;iii\ crnnient  of  the  Tnited  Stat<is,  in  nomiiiatin<r  the  ('onimissionerR  on 
its  ])art,  selected  };enllcmcn  who  won'.  especially  lilted  l»v  their  scientiliir  attainments, 
ami  who  Were  in  uowisi-  disiiiialilied  for  an  imjiartial  investisxation  and  determina- 
tion of  th(^  (|Uestions  to  lie  siilimilted  to  them  Ity  a  ]iuhlic  declaration  of  o]>inion 
])revious  or  «nlise(|uent  to  their  selection.  It  is  to  he  reifrt^tted  that  a  similar  course 
does  not  seem  to  have  hccii  adopted  l>y  thi^  ISiitish  CovernnH-nt.  ll  ap]iears  from  a 
document  which  voii  transmitted  to  me,  nnder  date  of  Miirch  !•,  ISllO  (inclosure  l^ 
that  uuo  of  tliti  guutluniuu  selected  by  your  guvernuicut  to  act  uh  (JuuiiuitiHiuuors  uu 
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its  |i;irt  linn  I'lilly  <'iiiiimittoil  himself  in  iidvaiipo  on  till  the  qii«»tii>iis  wliidi  aio  to  lio 
Hiil)iiiitt)'(l  to  iiiiii  tor  iint'stiuatioii  and  (IimIsIoii. 

I  am  I'lirtliiT  iiil'urini'd  that  tlx-  otiicr  ^fiitlrinaii  iiaiiKMl  in  your  imti'  liad  (irrvionM 
to  tliin  mdfftion  madi'  i»iildlr  liis  vIi-wh  on  tlio  snltJiTt,  and  tliat  very  rrcfiitly  In-  lias 
announced  in  an  addresH  to  his  I'ariiami'iitai'y  eon.stituenlH  tiiat  the  result  ol'  tlie 
investi(;alion  of  tliix  ComniiHttiun  and  tli<i  ]>ro|iosed  Arldtratioii  wuiiUl  Itu  in  favor  of 
hiH  (iovernment. 

I  trust,  liowever,  tliat  tlii'se  rireunistanees  will  not  Impair  the  erviidid  and  iui)>ar- 
tial  inveHtl^iition  and  determination  whieh  was  tlie  nhji'd  had  in  vi((w  in  the  crea- 
tion of  the  Commission,  and  that  tiie  result  of  its  laliois  may  ;;reatiy  priunote  an 
eqnitnblu  nnd  mutually  salisfai  tory  adjustment  of  the  i|uesti<>ns  at  isnue. 

Now  tluTc  is  tlu'  fiist  point  in  which  (Ireat  liritiiin  swcrvod  away 
from  what  bcfoi't' had  hccii  its  uiiironii  ami  iionourahlo  and  most  in-opcr 
and  appropriate  hnifjiiajje  in  respect  of  the  re};uIation  of  (his  matter,  if 
it  was  to  he  re;;nlated  hy  convention,  ami  |inttin<r  aside  as  was  proposed 
by  Mr.  IJayard  and  Mr.  Itlaine  tin' discussion  of  any  <piesli<'M  of  rijiiil  — 
the  first  thing  they  did  was  to  .select  gentlemen — p'nth'inen  of  hi^ih 
respectability,  competent,  no  donbt,  in  cxcry  rcsjiect  to  be  selected,  but 
men — one  of  whom,  at  least,  and  the  otln-r  to  a  consideral)le  ext«'iit  weri^ 
comi)letely  committed  beforehand.  1  want  to  relcr — because  wecMuiiot 
<'onsider  this  (iuesti(Mi  of  Ke;:'ulations  intellio'ently,  unless  we  i.\>iiMr<i 
altogether  the  work  of  the  Commissioners  that  were  appointed  under 
the  Treaty  for  the  very  purpose  of  helping  the  Triitunal  on  tiiis  sub- 
ject— we  cannot  dis(;uss  this  <piestiou  without  considering  the  position 
in  whieh  these  gentlemen  stood.  This  is  a  note  by  one  of  these  Commis- 
.sioners,  Mr.  (icorge  haw.son.  Assistant  Director  of  the  geological  sur- 
vey of  Canada,  and  it  is  to  be  found  in  the  ;5rd  volume  of  the  IJritish 
Ai)peiulix  (m  page  4."i0, 

I  cannot  read  all  that  because  there  are  tliree  full  jtagesof  this  largo 
v<)lumeaiid  it  is  dated  March  r»th  IHtX) — before  their  app(»iiitmeiit.  It  is 
from  beginning  to  end  a  strong,  ingenious  and  very  earnest  argument 
in  favour  of  i)elagic  sealing  and  against  any  kind  of  IkCgnlations  that} 
should  not  proviihi  lor  and  protect  it.  Some  of  the  passages  are  very 
strong.  Take  this  instaiu'e;  ami  the  Tribunal  will  tmderstand  1  am 
only  reading  detiUihed  passages. 

If,  indeed,  the  whole  sweep  of  the  raeitic  Ocean  north  of  the  Ivpiator  was  <loini- 
nated  an<l  etlec.tivcdy  controlled  hy  the  fiiited  States,  somethinjf  niiuht  I)i>  said  in 
favour  of  some  hucIi  mode  of  jirotoetion  from  a  commercial  )>oiut  of  view,  hut  In  I  ho 
actual  circnmstanees  the  results  would  he  so  entlrcdy  In  favour  of  the  I'nitcd  States, 
and  80  completely  oi)|)osed  to  the  interests  and  natural  rl,u;litsiif  cltl/ensor  all  other 
countries,  that  it  is  |>r<>postorouH  to  Hiippoue  that  such  a  mode  of  [irotuction  of  these 
aninialH  can  ho  maintained. 

lie  argues  the  property  (piestien  at  considerable  length  and  has  strong 
oi)inions  upon  that  subject.     Then  at  page  452  he  goes  on  to  say: 

The  protection  of  fur-seals  from  oxtej-minatlon  has  from  time  to  time  hceu  si>e- 
ciously  advanced  as  asulticient  reason  for  extraor<linary  departures  from  the  respect 
usually  ])Mid  to  jiilvate  iirojti'rty  and  to  Internalinnal  rlj;hts;  Imt  any  ])ri>teciion 
based  on  the  lease  of  the  hreeilinf^-ij;round  of  these  animals  as  jdaees  of  shiin;hter, 
and  an  attemjit  to  ]>reserve  the  seals  when  at  larjje  and  s])read  over  tlie  ocean,  as 
they  are  <lurinff  the  greater  part  of  each  year,  is  unfair  in  Its  oj)eratioii,  unsound  in 
principle,  and  impi'acticable  in  enforcemont. 

Then  he  discusses  lower  down  the  impracticability  of  killing  .seals  in 
the  oi)en  sea  and  goes  on  to  propose  that  tlu^  killing  should  be  largely 
limited  on  the  Islands  and  tliat  indeed  if  it  (MMd<l  be  <loue  the  pro]»er 
way  would  be  to  stop  all  the  killing  on  the  Islaiid.s.     He  says: 

The  circumstances  that  the  females  fur  seal  hecomrs  pre>jinnt  w  'lin  a  fi^w  days 
after  the  birth  ot  its  yonnsr,  and  that  the  i>eriod  of  gestation  is  nearly  twelve  montlis, 
with  the  fact  that  the  skins  .irt'  at  all  times  lit  for  market  (though  lor  a  few  weeks, 
extoudiug  fium  the  midille  of  August  tu  the  oud  of  Septoiuber,  during  the  progress 
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of  till'  Hlic<l'1in>;  and  it'iicwiil  of  Mio  lonfrpr  liiiir,  flii'V  itro  of  loss  vnliip)  kIiow  tliat 
tliiTu  is  iKi  iMtnr.il  liMsis  for  !i  cli.ti-  .simsoii  jioiKMally  ;i|i|tlii:il»lt!.  Tliiis.  slioiilil  any 
I'losc  HiMMin  Ik-  aihocati-il,  its  lt'ii<rtli  iiiiil  tho  tiiim  oi'  year  iliii'iii^  wliirli  it  shall 
oiTiir  ran  only  In-  ili'lrriniiii'il  as  a  niiittrr  of  coiivoniiMicu  und  lit;  of  tlw  natnru  of  iv 
i'oiii])roniiHi-  lii-twiTii  tliif  various  inti^rcstH  invt.'lvoil. 

I  only  read  tliiit  to  sliow  tlu'  position  of  tliis  {jtMitloninn. 

I  do  not  1)1. line  liini  tor  his  opinions — lio  is  untitlcil  to  his  ftpinioiis 
iiiid  is  (>ntith'<l  to  iwlvoi-atc  them.  1  slionltl  as  soon  thi'ik  of  talvin^ 
issiu'  witii  my  learned  iVicnds  Ikm-miisc  tiiey  liawc  dcliv('r<'d  able  afji'ii- 
in<'iits  in  sn]»port  of  tiicir  side  of  the  <'ase,  Unt  if  tlie  i>roj>osal  was  to 
create  a  I'lilninal  in  tlie  place  of  the  {••eiith'iiu'n  I  am  addressiiiof  to 
determine  this  case,  I  slioidd  very  seriously  object  Ut  having  my  tliree. 
learned  iViends  who,  under  other  circumstances,  wmild  be  most  compe- 
tent and  ap|>ropriate  to  till  such  a  phice,  a|)pointeii  as  iMeMd)ers  of  tlie 
Tribunal;  and  1  need  not  say  they  woul-.i  ]i<»t  lor  a  sinj^lc!  moment  accept 
su(di  a  position,  if  it  was  tendere«l  to  them. 

The  dilliculty  is  that  this  Commission,  as  yon  will  sec  all  the  way 
throujfh,  is  <|iiasi  Jmlicial.  It  is  to  some  extent  the  same  as  your  own, 
and  tlu're  is  the  same  obj«'ction  to  putting  the  man  who  has  formed 
stron;^'  and  inveterate  opinions  and  views,  and  expresst'd  them  and 
become  the  champion  of  that  side  <piite  as  much  as  either  of  my  learned 
friends  who  are  lu're  in  the  cajKicity  of  ('ouns«'I  durinjj;  their  argument — 
on  a  Commission  dcsioned  to  l)e  a  .J(;;ut  ('oinmission  to  prescribe  these 
Jte<jnlations  and  to  ascertain,  not  what  is  necessary  for  the  interest  of 
the  sealers,  lutt  what  's  for  the  interest  of  ])clafj;ic  sealiufj,  but  what  is 
necessary  to  juescrve  the  seals; — the  objection  to  jiuttiii};  s;ich  men  on 
this  Commission  is  very  sreat,  and  the  residt  is  what  mijuht  be  naturally 
anticipate<l.  1  never  donl)ted  for  one  moment  that  if  jrtMitlemen  who 
were  selected  as  I  believe  the  United  States  Commissioners  to  have 
been,  who  had  never  expressed  opinions  that  I  know  of.  and  who  had 
no  interest  and  no  feelinj'-,  had,  on  the  other  side  been  met  by  two  gen- 
tlemen who  had  sat  down  as  the  Members  of  tiiis  Tribunal  sat  down, 
to  en(|uire,  in  view  of  all  the  evidence  what  is  to  be  done,  a  sciieme 
would  have  been  propounded  whi(;h,  wiiether  satisfactory  to  both  sides 
or  not,  would  have  been  adoi)ted  l)y  the  Governments.  1  never  doubted 
anotlu'r  thinj;,  thonyh  you  will  only  take  this  as  my  stifjfjestion — that 
this  was  what  Loril  Salisbury  desired,  tinding  himself  between  two 
tires; — in  the  tirst  jdace  confronted  by  the  facts  i)ressed  upon  him  by 
the  United  States,  which  he  conld  not  controvert,  and  pressed  by  the 
industry — and  a  very  im])ortant  one,  of  (treat  Britain,  and  on  the 
other  hand  met  by  the  determined  opposition  of  Canada, — he  took  this 
pronnd — a  perfectly  fair  sronnd  on  the  face  of  it»  and  perl'ecrly  sincere — 
that  he  would  Hjjr«>e  to  anything  necessary  to  preserve  the  seals,  and 
that  what  was  necessary  should  be  reported  by  the  Commissioners. 

Now  what  have  we  here  on  this  hearing?  Tliis  whole  case,  from 
beginning  to  end.  now  happily  so  near,  has  been  a  struggle  on  the  part 
of  my  learned  friends  for  the  iirotection  of  the  business  of  i)elagic 
sealing;  and  if  their  recommendations  were  adopted,  after  the  Tribunal 
should  have  deci<led  that  the  United  States  have  no  right  to  protect 
itself,  they  would  proceed  to  establish  regulations  that  would  not  afford 
the  slightest  i)rotection. 

What  are  tlie  claims  of  my  learned  friends  on  the  other  side.  They 
say:  "Limit  vhese  regulatiotis  to  Dehring  Sea".  Do  you  claim  that 
would  preserve  the  seal?  No,  we  agree  it  would  not.  It  is  ]dain  it 
wouhl  not.  That  cannot  be  dciiie<l.  Why,  then,  limit  them  tolJehring 
Sea?  Upon  some  technical  constiuctiiui  of  the  i)lain  language  of  this 
Treaty,  derived  iiom  the  antecedent  corre8j)oudence,  sometUiug  that 
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Mr.  Wharton  saitl.  when  dealin^j  witli  tlie  modnn  rii'vndi  wliieh  coid<l 
not  extend  beyond  IJehrin};' Sea,  becansc  tiicre  was  no  statute  of  tlie 
United  States  then.enfon'inj;  rej;nhitionson  their  citizens  in  the  Nortii 
rat'ific.  Limit  them  t«>  llehiinjj:  Sea.  I»tit  if  you  dost^  I'.ehrinji'  Sea 
from  .January  to  December,  wiiat  would  be  the  result  on  tln^  preserva- 
tion of  the  sealf  My  learne<l  friends  admit  it  would  be  incHcctual. 
Sir  Ri(!hard  Webster  said  you  nuist,  in  onler  to  save  the  seal,  prevent 
the  killin«(  of  the  gravid  fenniles  on  their  way  to  grounds  where  they 
are  delivered;  and  yet  they  would  limit  it  so  as  n(»t  to  interfere  with 
such  killing  at  all,  which  is  all  done  in  the  North  I'acitic 

What  time  is  proposed  by  these  I'.ritish  regulations?  To  shut  up 
]5ehring  Sea  from  the  ITith  September  round  to  the  fiist.lnly;  and  I 
shall  sliow  you  from  the  evidenc(^  in  this  case  that  no  British  sealer 
ever  went  into  the  Behring  Sea  earlier  than  the  1st  'Iidy,  except  in 
8(une  rare  excejitions  in  tlie  last  days  of  June,  and  they  are  all  out 
before  the  l;"»th  September.  The  proposed  (jlosed  time,  therefore,  for 
the  iHotcction  of  the  seal  would  leave  all  the  sealing  that  has  ever 
taken  place  in  liehring  Sea  open,  and  would  make  a  close  time  as  to 
those  jiarts  of  the  year  when  they  would  not  be  there  even  if  there  was 
uo  close  time. 

Is  that  all?  They  say  they  want  these  Kegulations  temporary.  That 
is,  for  some  term  of  years.  What  is  the  result  of  that?  You  will 
remember  that  you  have  decided,  before  you  arrive  at  these  Kegula- 
tions,  that  we  have  no  rights.  We  have  submitted  that  (piestion,  and 
have  agreed  to  abide  by  the  result,  an<l  we  must  abi<le  bj'  it,  and  wo 
shall  al)ide  by  it,  <»f  course,  whatever  it  may  be.  You  have  decided 
before  you  reach  this  part  of  tlu'  case,  theretbre,  that  we  have  no  rights. 
Then  you  say  "  We  will  give  you  Regulations  for  o  or  U)  years".  At 
the  end  of  that  tiiiu',  where  are  we?  We  cannot  defeiul  ourselves  at 
all ;  we  have  agreed  that  we  are  to  be  bound  by  the  award  of  the  Tribu- 
nal, we  cannot  make  further  l{«'gnlations  without  the  agreement  of 
Great  lU'itain,  and  we  cannot  get  any  IJeguIations  excei>t  what  they 
agree  to.  No  liegulations  witiild  be  agreed  upon,  and  wliia-e  should  we 
bet  We  sluMild  be  alisolutely  defenceless,  and  the  seals  would  liave 
to  jierish.  It  is  a  hundred  times  better  to  establish  no  Regulations  at 
all  than  that. 

Then  what  else?  They  want  them  made  non-enforcible;  that  is  to 
say  Regulations  on  paper,  so  that  if  there  is  transgression  by  the 
sealers,  wo  alone  having  to  sulfer,  we  should  have  to  enter  into  ii  dijdo- 
matic  correspond  a  nee  witli  Great  Britain  on  the  subject,  W<'  have 
tried  that  remedy  before,  and  the  result  is  that  we  are  here.  Where 
should  we  be  if  we  cannot  enforce  the  Regulations?  We  tan  open  a 
diiiloniatic  correspondance  with  a  country  across  the  sea  which  stands 
between  us  and  this  Province,  with  regard  to  whom  we  are  at  arms 
length. 

Sir  CiiARi-ES  Rut'SELL. — This  language  of  my  learned  friend  betrays 
so  very  grave  a  misapprehension  of  our  position  that  I  am  bound  to 
interpose.  Sir.  We  never  sai<l  that  the  Regulations  were  not  to  be 
enforcible;  on  the  contrary,  we  i)ointe<l  out  that  legislation  in  each 
country  would  be  necessary  to  givtf  etl"e<'t  to  tiie  Regulations  to  bind 
the  nationals  of  each  country;  and  sin-aking  for  the  Government  of 
Great  Britain,  I  said  that  that  country  would  be  bound  to  pass  the 
uec^essary  enactment  to  enforce  it;  and  that,  of  course,  it  would. 

The  President. — I  think  we  understood  the  language  of  Mr,  Phcli^s 
to  have  the  meaning  that  you  have  expressed. 
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]SIi'.  I'HKM'S. —  If  I  iiiii  inisliikiMi  in  fli(*]MKsitioii  of  my  k'iini«Mlfrieiul«, 
1  rlicciriilly  take  bacU  any  tiling'  tliat   1  liavc  said. 

Tin^  IM{Ksii)i;n'|'. — Wiiat  you  ini-an  is,  that  it  is  not  to  be  enfont'tl  by 
one  party? 

Ml'.  I'liiu-i'S. — V«'s.  I  mean,  that  they  proimso,  with  reheard  to  these 
ships,  if  thry  tiansjuress  tin'  Ki'},Mihitions  an<l  are  (lt'stri»yinK'  the  seals, 
that  we  shall  liave  no  i  i<;iit  to  (rapture  a  vessel  or  to  do  anything  exeept 
to  appeal  to  (iicat  Itritain  and  renionstiate  with  them. 

Hir  (!llAllLKS  Jii  ssKM-. — That  is  not  so. 

Mr.  JMii;i.i'.s. — To  ienM)nstiate  with  them  for  not  enforeinjj  the  Leffis- 
hition  M'hieli,  if  they  undertake  to  enact  a  measure,  they  would  enuet. 
If  1  misunderstand  my  learned  friend,  I  clu'erfidly  take  back  all  1  have 
said:  but  what  i  understood  their  position  to  l)e  is  this;  that  there 
slioidd  be  no  siwh  ]>rovi8ion  as  that  put  into  the  <lraft  of  our  We^uhi- 
tions  whereby  the  United  States  Cruisers  could  capture  u  vessel  that 
was  transjiressinj;-  your  l{ej;idatioiis;  that  is  to  say,  supposi^  we  had  a 
zone  ami  a  vessel  is  found  sealin}*'  inside,  then  we  must  not  <;apture  it; 
but  we  must  j;o  to  Washiufrton  and  ojien  a  correspondence  there  with 
the  (ioveinmi'nt  statin}^  that  the  sduxuier  "Sally  .Jones''  has  trans- 
{ijrcsscd  the  Itc^iulations.  Then,  what  is  the  (lovernment  to  do?  Of 
<'ourse,  to  send  to  Canada  for  infurnialiiui ;  where  they  will  juobably 
ascertain  that  the  (Japtain  of  theSchnoner  »•  Sally  .Jones"  denies  every- 
thinji'.  To  anybody  who  knows  anything;- about  diplonnitic;  cjurespond- 
ence  with  a  countiy  actin.i''  for  a  Province,  it  is  a|>|>arent  that  it  has  no 
inlorniation  exce|)t  what  it  <lerivcs  from  the  I'rovince — what  w(ml(l 
come  from  that ;  and  this  is  «»nly  material  to  show  the  ground  on  which 
they  jmt  themselves. 

The  IMnosiuKN'r. — That  is  your  own  api»reciation,  of  course,  M.Phelps 
and  we  have  our  own  appreciation  of  it. 

Sir  CllAllLKS  Ivi  ssKLL. — 1  am  sorry  there  should  be  thisdin'erenceof 
opinion  beciause  my  leained  IriendSir  Kirchard  Webster  re-echoing  what 
1  think  1  had  itrevi(»usly  said  made  use  of  this  expiession. 

1  ».nly  coiitciKl  lor  tliat  \vlii<-li  llic  I'liittMl  Stat<'H  itself  iiiiivcrHully  rontciuled  for 
ui>  ((>  tliis  |)()iiit  iiiid  wliicli  h'ussi.i.  (irrjil  Kritai  i,  I''rain-is  aii<i  as  tar  as  1  know,  every 
c'licr  civili/c(l  (Jmiutry  has  always  coiitriKli-ii  for  Hiiccfssl'iilly  tlial  if  a  sliij)  is  foiiixl 
iiifi'iii<;iii;;  tlio  Tifaty  — tliat  if  a  sliip  is  foiiiid  iiifriii;;iiit;  the  t'oiivi-iition  hy  the 
iialioiials  of  aiiotlicr  country  it  shall  lie  haiidi-d  over  for  Justice  to  the  I'oiirt.s  of  ittt 
own  tlan. 

That  is  according  to  the  tciins  of  the  llussian  Convention. 

Tiic  I'lJKSiDi'.N'r. — We  reniendu'r  that  jjcrfectly. 

INIr.  rill'J.i's. — That  is  another  thing  and  if  my  Icaincd  friemls  «lid 
iu)t  go  so  far  as  1  nnderstood  them  to  go,  thert  1  misunderstood  them 
and  I  do  nctt  care  t<»  pr«'ss  the  question  any  further. 

Is  it  not  ap]tarent,  that  the  lirst  tiling  the  Tribuiuil  has  to  do  if  they 
approach  this  (pu'stion  of  IN-guhitions,  is  to  determine  which  of  two 
tlu'ories  will  be  a<Ioptcd.  Whether  tiie  theory  which  is  laid  down  in 
the  language  ol'  the  treaty,  which  is  trans|)arent  in  every  step  of  the 
corn'spondence,  which  apjtears  in  the  instructions  written  by  the  Brit- 
ish (loveiinnent  to  their  Commissioners,  which  is  repeated  over  and 
over  again  all  the  way  through,  to  do  whatever  is  necessary  for  the 
])reservation  of  the  fur  seal — not  necessarily  what  the  I'nited  States 
says  is  necessary  but  what  is  found  to  be  necessary,  or  on  the  other 
hand  whetlu'r  you  are  going  to  ailoi)t  I'egulations'that  do  not  go  so  far 
as  is  necessary  to  i)reserve  the  seal,  but  go  in  that  direi-tion  as  far  as 
y<m  can  consistently  with  the  i)reservation  of  the  i)elagic  sealing  which 
as  I  have  pi'oved  to  you  is  itself  necessarily  extermination.  In  other 
words  you  will  go  so  far  in  adopting'  liegulatious  for  the  preservation 
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of  the  far  seal  asyou  «'an  go  t'ousistently  with  the  preservation  of  their 
extermination.  It'  the  one  tlieui\  is  to  be  atlopted  that  is  one  thing. 
Then  we  are  to  iinpiire  rejilly  what  is  I'aiily  and  reasonably  n«'cessary 
to  i>reserve  this  rar«'.  That  is  the  impiiry.  If  the  other  theory  is 
ado|)te<l,  what  can  yon  do  to  retaid  its  e\i«>rniination  consisti'ntiy  with 
preserving  the  rigiil  of  externiiiiation  7  In  tlie  one  case  yon  pres«'rve 
the  far  seal;  in  tiie  otiier  case  yon  are  postponing  by  a  few  years  its 
destruction. 

In  what  1  have  said,  perhaps  at  the  risk  of  being  thought  to  havt^ 
said  too  nuu-h  about  tiiis  antecedent  point,  I  have  desired  to  liring  out 
cleai'ly  what  tile  (ioveiiMucnts  proposed  to  each  other,  and  what  th(*y 
did.  Thcr4>  is  no  ambiguity  here.  11'  there  is  any  ambiguity  in  the 
]»revious  correspondence  it  is  cleared  up  when  you  come  to  the  Treaty 
itself.     Let  nu'  remind  yoti  (»f  this  »)ft<'n  read  langinige. 

If  the  ilflerniiniition  of  tiie  f  iri';;oinu  <|Mi'HlioriN  as  to  tlii>  cKcliiMive  jiirisilict ion  of 
the  I'nited  States  sliall  leavi-  the  Mnli.jert  in  Mr.cli  a  itonilion  tliat  tin-  coni'urrence  of 
(ireat  Itritain  \n  neressaiv  to  tlie  estaliJiMlinieiit  ol  l'e;;nlatioiis  for  tlie  ]>l'o|iei' prolee- 
tion  an<l  preservation  of  tln^  fnr-Neals  in  or  lialiitiiailv  resorting  to  llclirinf;  Sea,  (iiu 
Arliitratori*  sliall  tln-n  lieterniine  what  coneurrrnt  rei^nlationtt  ontHiilu  tliu  jnrittitio- 
tional  liinitH  of  t\w  respective  («overninrntH  are  necessary. 

Necessary  for  what?     The  ]»rcvious  language  shows: 

'I'he  ])roi»er  i>rotection  and  ]ircscr\ation  of  tlie  fnr-scal  in  or  lialiitnally  resorting 
to  the  Itelirinj;  Sea. 

Jint  if  1  were  to  slop  licr«'  and  rcvic-w  all  tin's  coi  respondcnce  again, 
it  wcmld  turn  out,  as  I  have  said,  to  be  canicd  «»n  t'jc  face  of  the  pro- 
ceedings— all  through,  "we  arc  willing  to  do  all  that  i.s  ncces.sary.  We 
do  not  desire  to  iiijnrc  the  United  States;  we  are  willing  to  join  and  send 
a  Commission  to  lind  out  and  aid  in  deterniining  what  is  lu'ccssary."  To 
avoid  the  discussion  of  the  jtroposal  of  Mi'.  Kayard  in  which  he  laid 
<lowii  his  (Mitline,  and  to  avoid  the  discussion  of  the  propriety  of  the 
very  conventi(»ii  we  eiiteu'd  into,  and  which,  on  the  lace  of  it,  as  tliu 
thing  then  stood,  and  the  knowledge  of  tl;e  subject  then  existed  met 
the  re«|iiirenieiits  completely  <»f  the  necessary  jiU'sers  ation  of  the  fur- 
seal,  if  it  is  found  now,  broad  as  those  limits  wci«',  that  they  aic  not 
broad  enough,  because  the  investigations  since  hav*'  enlarged  the 
knowledge  of  the  subject,  and  have  made  it  apparent  that  the  jtartii's 
were  not  doing  what  tlicy  thought  they  w«'i-e  doing  in  that  l't»nv<'iition, 
wo.  will  agree  to  what  is  shown  to  be  necessary  to  elfect  the  common 
object. 

JUit  now  the  jioint  that  my  learned  frit'iid,  Mr.  liobinson,  parti<'iilarly 
insisted  ujion  is  that  you  cannot  go  as  far  as  is  ni'ccssary  to  lueserve 
the  seal;  that  you  may  regulate  the  juov  isioiis  I'uv  destroying  liim,  but 
you  must  not  itnthibit  it;  that  was  his  answer  to  a  (lucstion  of  one  of 
the  arbitrators,  and  a  \eiy  iiertineiit  «|nestioii  it  was.  While  he  was 
discussing  it  Mr.  Justice  llailan  said.  ••  Do  y(»u  mean.  Mr.  Wobiiison, 
that  if  it  is  necessary  to  prohibit  iiclagii*  scaling,  in  order  to  preserve 
the  seals,  that  we  are  not  to  do  it.  that  wc  have  not  the  j)ower  to  do 
it?"  ''Certainly",  said  my  learned  friend,  "you  may  regulate  but  not 
]Udhibit."  IJegulate  what?  Kegnlate  what  you  have  louiid  to  be  the 
destruction;  be<-ause  if  it  is  not  the  destructi(»n,  yon  do  not  Avant  to 
juohibit  it.  There  is  no  propriety  iiiTuohibitiiig  it  unless  it  is  destruc- 
tion, but  when  you  get  thus  far  and  are  able  to  say.  Why  the  jtrohibi- 
tion  of  this  sealing  is  necessary, — bct-ause  it  is  <lestrncrion — now  says 
Mr.  Ifobinson  you  may  icgiilate  the  destrnt^tioii,  but  you  cannot  st<)|. 
it  by  the  terms  of  this  Treaty.  Why  it  stnltities  the  Tribunal.  It  puts 
the  Tribunal  under  a  couiuiiiisiou  that  uuuiiually,  at  Ic'U6t,  iuveiits  them 
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with  iiiiportiiiit  powjT.M,  iiimI  yet  ]»l:u*<'s  tliein  uiiihT  tlio  nerossity  of 
Huyiii;;,  "We  arc  iisk«'<l  to  |ir<»t«'<'t  Ww  t'iii'S(>iil;  tlu'  nntioiis  liavo  ii{;i'e«Ml 
that  it  Hliould  Ix;  protected;  we  liave  loiiiid  out  wliat  is  necessary  to 
]>rotect  it,  l>iit  cannot  do  tin*  very  thin;;  an<l  tli<^  only  thin;;  t'oi-  wliicli 
this  Tribunal  was  constituted,  in  tlie  event  it  siiould  come  to  tiie  con- 
ehision  tliat  any  re;;ulations  were  ne<'e.ssary  in  the  <'ase,  because  the 
country  couhl  not  juotect  itself." 

Then  tliey  spcaU — and  1  do  not  kiiow  how  tar  tliey  mean  to  i)ress 
this  point — alxtut  conilitioUH  anne:'ed  to  the  lie;;nlati<uis;  they  talk 
about  their  beinf;  (conditional,  upon  our  stoppin;;  t)ie  killin;;  on  tlio 
Islands.  Is  iheTiibuinil  invested  with  any  power  toent<'ron  tlieUnited 
States  territory  and  jnescribe  what  they  sluill  do  on  their  own  soil! 
Certainly  not.  Is  tlu're  any  iicci'ssity  for  it?  ( 'ertainly  not.  They  are 
en;;a;;ed  as  earnestly  as  they  <!an  be  in  preservin;;  the  seal.  If  they 
have  made  any  mistakes,  they  will  correct  them  of  course,  when  it 
traiispiies  tiial  tlicy  n«'«'d  c(triection;  but  they  say,  lhou;;h  you  <'annot 
make  K'e;>ulations  to  bind  the  (Jnit(Ml  States  in  tlie  administration  of 
tln'irown  property  in  their  own  Jurisdiction,  where  tiiereis  no(;ue8tion 
of  their  ri;;lit.  where  the  concurrence  of  (Ircat  llritain  is  not  necessary, 
ami  it  is  only  when  the  concurrence  of  (Ireat  Uritain  is  necessary,  that 
the  Tribunal  is  to  ]>rovide  He.<;ulations,  you  nniy  nuike  it  a  condition 
that  killing  must  be  restricted  on  the  islands:  thus  <loin;;  indirectly 
what  you  cannot  do  direittly.  What  a  i)roposition  that  is  to  a  Tribunal 
of  the  distin<;tion  and  character  of  this.  What  a  ijrojmsition  it  is  to 
any  Tiibiinal,  liow«'\er  Innnble  ami  inferior-it  mi;;ht  l)e,  if  char;;ed  with 
dcalin;;  with  this  subj«'ct  at  all,  to  invite  it  to  do  by  indirection  what  it 
conceives  it .  uinot  do  directly. 

A  few  wolds,  and  but  a  few  words  on  the  (|nesti'>n  of  whether  the 
authority  of  the  Tribunal  extends  to  pr«)mul;;atin;'I{e;;ulations  that  shall 
take  elf«'ct  outside  the  IJehrin;;  Sea.  1  do  not  think  that  is  seri(tusly 
deiii«'d  by  the  other  side.  I  understand  m^  'earned  friend,  Sir  Richard 
Webstiu-  to  have  not  only  a;;reed,  but  toliave  ])rop()sed  a  Regulation 
which  he  thought  would  be  ade«iuate  to  protect  in  the  Noith  Pacific 
Ocean  pregnant  females  on  their  way  there.  I  do  not  think  I  am  Ju.sti- 
ficd  in  saying  tiiat  he  leally  contended  that  the  autlnu-ity  of  the  Tri- 
bunal  is  limited  to  the  Behring  Sea  itself,  but  a  reference,  again  to 
the  language  of  the  Treaty  makes  that  very  clear,  because  the  language 
is:  ''The  Arbitrators  shall  then  determine  what  concurrent  Regulations 
outside  the  jurisdictional  limitsof  the  respective  Clovernments  are  neces- 
sary and  over  what  wateis  such  Kegulations  should  extend."  If  there 
could  hv  any  doubt,  a  reterence  to  some  of  tlu\  many  declarations  on 
this  subject  in  the  previous  correspondence  would  set  it  <juite  at  rest. 

When  this  sixth  section  was  lirst  projected  or  when  the  Treaty 
began  to  take  form  as  early  as  December,  181)0,  the  sixth  (Question  was 
proposed  in  tiiis  way. 

Air.  Justice  IIaulan. — It  is  at  page  l.*8G  of  Volume  I  of  the  United 
States  Case. 

Mr.  TuELPS. — Yes. 

If  the  ilotoriniiiutioii  of  the  forojjjoiii^  questicina  shiill  leave  the  ,sii1>ject  in  such 
n  ]i()sifi()ii  that  flic  cciiicmicinc  ol'  (irciit  Mritaiii  is  iieccs.sary  in  ])rrscril)iii,«;  Kegula- 
tions for  tin-  killing  <>!'  tlu!  fiir-si-al  in  any  jiiirt  of  the  waters  of  Iti'lirinj;  Sea,  then  it 
shall  lie  fiirtlier  ileteiiniiied :  (1)  How  far.  if  at  all,  outside  the  <ir<linai'y  lenitoiial 
limits  it  is  n<'cessary  that  the  Ignited  States  should  exorcise  an  exclusive  Jurisdiction 
in  onler  to  ]irotei-t  the  seal  for  the  time  livinij  ujton  the  islands  of  the  Tnitcd  States 
and  fecdin.u;  therefrom?  (2)  Whether  a  closed  sijason  (during  which  tin'  killin;;  of 
Seals  in  the  watiTs  of  iiehrin^^'s  Sea  outside  the  ordinary  teri'itorial  limits  shall  lie 
pruhibited)  is  ueuessary  tu  save  the  soul  liskiug  industry,  so  valuable  and  important 
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to  tnnnkiiul,  from  (lotiTinratimi  nr  ilc-iiriicticiiif  And.  if  no.  (3)  Wlmt  tiiontlm  or 
|iiii'tN  of  nioutliH  i<liiinlil  III-  iiii'lmli'il  in  siiili  mimhuii,  ami  ov*>r  wlmt  watirn  it  sliouM 
oxttudf 

On  .Iniio  tlio  L'L'iid,  ISiU,  which  wan  sifter  thd  nimluH  rirrnil  i  of  that 
year  hiul  Ixmmi  si};iii'ii.  iiiid  tlic  iii>tni<-rions  to  the  i'>iitisli  Coiniiiis- 
siontT  \v«'r«'  "  (or  the  piirposti  of  ('ii(|iiiiin<;  into  the  ronditioM.s  of  soal- 
lifeainl  the  picciiiitions  necessary  tor  preventing;  the  ilestrnction  oltlie 
fur  seal  species  in  Itehrin^  Sea  and  otlier  jKirts  of  the  Nortli  I'acilie, 
Ocean."  And  th«^  President  of  the  I'liiied  Stiites,  in  appttintin;;  tho 
< 'oininissi(»ners  on  our  sid**,  instincted  tliein  "to  proceed  to  tlie  I'rihihif 
Islands  an«l  make  investifjation  of  the  faitts  relative  to  seal  life,  with 
a  view  to  ascertaininj;  what  pernianeiit  measures  are  necessary  for  tho 
jneservation  of  the  fur  seal  in  Iteliriiij;  Sea  and  the  North  I'acilie 
Ocean."  There  are  the  instrin-tions  issued  on  both  sides  to  the  r  lospeis 
tive  (Commissioners,  and  that 'a|)pears  ai^ain  thi°oii;>li  this  correspond- 
ence to  an  extent  which  would  be  oidy  wearisonn  i     reiterate. 

At  paj^e  .'Jir)of  the  1st  IJniteil  States  Appendix,  S)i  lulian  I'aunce- 
fote  writes  a  letter  to  Mr.  Wharton  of  .Iinu"  the  lltii  IS'.M.  ami  he  says: 

NcvcrtlielcsH,  in  view  of  the  iir"{i'iicv  of  the  case,  hi'  !,onlsIii|»  is  <IiH|'.<i<il  to 
nntliori/f  inn  to  Hiv;n  tlic  A^icomtMit  in  tlii'  |in'cis('  t<■nn^  iiiiiImIi'iI  In  vmir  note  of 
the  !lth  .Mine,  )iro\'i<l('<l  tin^  iiin-siioii  of  a  Joint  ('oiiiniissjiin  Ite  not  li'l't  iii  don  lit.  and 
that  your  (iovi  "iinicnt  will  <j,ivv  an  assnranc)^  in  huum  form  that  tlirv  will  ronciir  lu 
a  rel'rriMic  ;.  .  Joint  ('onmii.'slnn  to  aKi'eit:iln  w  liai  pcriiianciii  nit'.i.^iir"M  iiif  iit-reH- 
eary  for  tlie  pre.s«;rvation  <>f  tin'  Inr-scal  ,s|iccii's  in  tlif  Xortli.iii  I'aiifii'  Ocean. 

.'ih'.  Wharton,  in  reply  to  that  letter,  reco;;nise'-  the  fact,  an«l  he  says: 

I  am  directed  l>y  the  frcnident  to  Hay  tliat  tlie  ( iovcrnincnt  of  tiio  United  StrttcH, 
rpcoi;niziiiK  the  fact  that  full  and  ailci|iiate  nici;  tines  loi-  the  |ir<itection  of  .seal  iilV 
Hiioiiid  cinhiace  tlic  whole  of  lU'lirinj;'H  Sea  ami  |iorti'ins  of  tlie  .Vol  tli  Pacific  <  Iccan, 
will  have  no  hesitancy  in  ai^recinj;,  in  connection  with  Her  Majesty's  (ioveniiiieni. 

So  that  you  have,  the  s|>ecilie  ajireeiiient  that  these  measures  were  to 
embrace  parts  of  the  Noiiii  I 'aci  lie  Ocean,  iind  insl  ructions  were  j^iven  to 
the  Comniissioiiers  on  both  sides  iiow  far  into  the  North  l*a(;i(i«'  Ocean 
it  was  neces.sary  to  no;  and  in  the  next  place  you  iiave  the  deiinite  lan- 
jiinjfje  of  the  Treaty,  free  from  ambi<;uity,  which  {jives  tiie  Jnristliction  to 
the  Tribunal  to  fro  to  that  extent;  ami  then,  you  ha\e  it  conceded  by 
my  learned  friends  that  if  you  <lo  not  go  into  the  North  I'aciflc  Ocean 
yoti  do  not  answer  the  purpose  that  the  (lovernmeiit  had  in  view,  and 
<'annot  fullil  the  only  duty  with  whi<'li  the  Tribunal  is  charjicd. 

Now  what  have  we  to  say  {jenerally.  aliont  these  refruhitions,  before 
(;omin<>'  to  compare  the  two  drafts.  It  is  that  Hiey  cannot  be  tem|)orary. 
The  theory  of  the  Treaty,  an<l  tlie  necessity  of  the  case,  is  tliat  they 
slnudd  be  permanent;  that  they  cannot  be  confined  to  l>ciiriii{''  Sea,  but 
they  must  extend  as  far  as  is  necessary;  that  they  cannot  be  made  con- 
i!iti(Mial  upon  the  manaf>'enient  upon  tlie  island,  for  the  reason  that  that 
authority  is  not  entrusted  to  the  Tribunal. 

Now  we  come  to  the  ]>roi)osition  made  on  the  liritish  sile  as  a  partial 
result  of  the  liritish  Commission,  thou^ili  they  do  not  yo  nearly  as  far 
as  that  Commission  projioses,  and  what  i.^  it  that  they  propo-e  '  Keally, 
what  is  the  final  outcome.  We  have  reached  the  point  where  the 
Tribunal  is  enj^ayed  in  tindiiij:  out  wiiat  is  nece.''sa''y  for  the  preserva- 
tion of  the  seal.  They  iirojio.se  some  little,  paltry  re^^nlations  which  do 
not  need  the  .judgment  of  this  Tribunal,  because  the  liritish  (Jovern- 
meiit  is  at  liberty  to  adopt  them  if  it  jileases.  within  its  own  jurisdic- 
tion, and  this  Tribuiuil  could  not  jirevent  it.  They  .say  let  us  have 
the  vessels  liocnsed.    That  is  an  affair  of  their  own.     We  do  not  care 
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whetlier  thoy  .ire  li<  eiised  or  not.  Then  they  say,  let  it  carry  a  partic- 
ular tiaii.  VVo,  do  not  care  about  that.  That  does  not  concern  us  at 
all.  They  could  carry  any  rtag  they  liked,  subject  to  tlie  laws  of  their 
own  country.  Tiicii  they  say,  let  them  keep  a  \og,  What  is  that  worth. 
Only  this,  that  when  we  charge  a  vessel  with  havinf;  transgressed  any 
regulations  the  log  would  show  they  had  not.  You  would  not  find 
a  sealer  coming  into  Court  with  a  log  showing  he  had  broken  the 
regulations. 

Thoy  are  paltry,  I  say,  these  Regulations,  and  if  they  attach  any 
im|)(ntance  to  them,  they  are  quite  at  liberty  to  adopt  them,  because 
they  are  Kegulations  wo  never  objected  to  or  asked  for;  they  can  do  us 
no  harm,  nor  can  they  do  us  any  good;  therefore  they  may  be  dis- 
dismisscd  from  consideration. 

But  what  are  the  Uegulations  as  put  forth  theoretically  to  save  the 
seals.  They  arc  two: — a  zone  of  liO  miles  round  the  Pribilof  Islands, 
and  a  close  season  extending  from  the  1.5th  of  Sei)teniber,  after  eveiy 
seal  is  out  of  the  sea  round  to  the  1st  July,  which  is  the  earliest  date 
.'it  which  they  come  back  again.  Those  are  the  two  provisions  that  are 
really  set  forth  by  my  learned  friends  as  an  answer  to  tlie  enquiry  sng- 
gested  to  the  'J  ribunal  by  tiiese  two  nations,  what  is  necessary  to  bo 
done  for  the  ])rotection  of  the  seal. 

Let  us  see  exactly  where  those  two  will  come  out;  I  examine  theirs 
first,  to  show  the  utter  futility  of  them,  that  they  are  not  w<n'th  the 
l)aper  on  which  they  were  written,  that  we  do  not  ask  for  any  sucli  thing 
as  that,  and  that  they  would  be  but  a  mockery — keeping  the  word  of 
])roiiiise  to  the  ear  and  breaking  it  to  the  heart. 

They  say  in  language  and  in  one  of  these  Regulations — at  least.  Sir 
Richard  Webster  says  in  his  argument,  you  must  keep  the  vessels  at 
home  and  not  i>ermit  them  to  set  (mt  till  the  Ist  May.  Why?  Because 
he  argues  and  supposes — 1  am  bound  to  incsume  so,  especially  if  he  has 
not  looked  into  the  sort  of  evidence  I  am  going  to  call  your  attention 
to — If  you  keep  the  vessels  at  their  ports  till  the  Ist  May.  they  will  n()t 
catch  the  migration  of  the  seals  in  time  to  destroy  the  pregnant  females, 
exco|)t  perhaps  in  the  case  of  steam  vessels  which  couhl  more  rapidly 
overtake  the  niigration  of  the  herd.  They  would  be  safe  from  its  pur- 
suit if  they  do  not  set  out  till  May,  and  setting  out  in  May,  they  will 
have  the  pleasure  of  chasing  across  the  sea  a  Higlit  of  animals  that  is 
so  far  ahead  of  them  they  cannot  ])ossibly  overtake  them.  Then  what 
are  tliev^  going  to  do  with  themselves  if  they  cannot  enter  the  Uehring 
Sea  till  the  1st  July  wliith  is  as  earlv  as  is  any  use.  How  are  they 
going  to  spend  the  months  of  May  and  June,  bying  at  sea  in  pursuit  of 
a  b(»(ly  of  seals  that  they  cannot  catch,  and  excluded  from  lU'hring  Sea 
till  the  1st  .July.  It  is  no  use  to  go  there,  unless  they  could  inteicept 
the  i>regnant  fenniles  between  the  Aleutian  Chain  and  the  Islands. 
What  is  the  sense  of  the  sealers  doing  that,  we  do  not  learn  from  my 
learned  friend. 

Now  I  will  ask  General  Foster  to  be  kind  enough  to  point  out  this  on 
the  map. 

Let  US  see  what  time  they  arrive  at  the  Pribilof  Islands. 

The  testimony  does  not  dilVer  and  the  Commissioners  do  not  differ. 
The  United  States  Commissioners  say  that  the  old  breeding  males  begin 
to  arrive  on  the  Islands  the  last  week  in  Ajnil,  and  by  June  the  l.'<»th 
they  are  all  located.  The  British  Commissioners  say  the  same  thing. 
The  United  States  Commissioners  say  the  badielor  seals  begin  toariivo 
early  in  May  and  large  numbers  are  on  the  hauling  ground  by  the  end 
of  Mayor  liist  week  in  .Inne.  The  British  Commissioners  say  with  the 
main  body  of  the  full  grown  bulls,  a  large  proporticm  of  the  bachelors 
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or  younfjer  males  also  ai)pear.  In  further  proof  upon  this  point  an 
examination  of  the  table  of  killinj,'s  from  1<S8()  to  1.S81),  shows  that  the 
killinjf  season  optMiejl  every  year  in  May,  and  for  the  trrcater  number 
of  years  on  or  before  May  the  liOth  and  by  June  the  I."»th  larjje  numbers 
of  bachelors  had  already  been  taken. 

The  United  States  Commissioners  say  the  cows  be^in  to  arrive  early 
in  June,  but  in  immense  numbers  between  tiie  middle  and  end  of  the 
month,  and  the  harems  aie  com]»lete  early  in  July. 

The  British  ('ommissionei  s  say  a  few  gravid  females  usually  land  as 
early  as  the  1st  June  but  it  is  under  normal  circumstances  between  the 
middle  of  June  and  the  middle  of  July  that  the  great  body  of  the  lemales 
come  ashore. 

All  the  difference  is  that  the  American  (Commissioners  say  the  harems 
are  coujjdeted  early  in  July,  and  the  Uritish  Commissioners  say  between 
that  and  the  middle  of  July;  the  ditiereui^e  is  very  slight. 

There  is  a  good  deal  of  testimony  also  about  the  seals  swimming  more 
ra])idly  than  any  lish.  and  that  they  usually  travel  L'OO  miles  in  one  day. 
This  is  confirmed  by  the  Canadian  Fisheries  l>|»orts. 

The  British  (Commissioners  state  that  in  the  latter  part  of  June  or 
ab(mt  July  Jst,  the  female  seals  in  ])up  which  have  entered  lielning  Sea 
are  found  making  their  way  rapidly  and  directly  to  the  breeding  Islands. 
Now  before  alluding  to  a  good  deal  of  testimony  on  these  points  1  want 
to  point  out  on  the  map  wlial  is  very  striking. 

In  the  British  Counter  (^ase  we  have  the  logs  of  11)  Canadian  vessels 
engaged  in  i)elagic  sealing  in  ISDH,  duly  authenticated  by  the  atlidavits 
of  the  niaster  or  (tthcr  otllcers  of  the  vessels,  Tliese  logs  show  the 
lieriod  of  tinie  occupie<l  by  each  vessel  in  sealing,  the  locality  (»f  the 
vessel  on  each  day  when  seals  were  tak«'n.  and  the  number  of  ea«'h 
day's  catt'h.  That  is  found  in  the  2nd  N'olume  of  the  llritish  Counter 
Case  from  i)ages  187  to  -12.     We  have  ]>lotted  on  the  maj) 

]\Ir.  Justice  IIarlan. — Is  that  a  nnii»  nuide  from  these  logs? 

Mr.  Phelps. — Yes.     1  will  descrihe  it. 

"W'e  have  put  on  to  the  ma])  the  location  where  each  of  these  vessels 
was  on  the  1st  day  of  May;  their  exact  course  through  the  months  of 
May  and  June,  the  ])oints  at  which  their  catches  were  made,  and,  in  the 
case  of  most  of  them,  not  all,  the  number  of  the  catch.  Now,  as  to 
those  19  vessels,  of  which  we  have  an  exact  record,  I  will  ask  the  atten- 
tion of  the  Tribunal  while  (ii'neral  Foster  points  them  out. 

The  Uvihriita,  'So.  1,  was  oti'  Sitka  on  the  4th  day  of  May. 

Sir  Charles  Busski-l. — The  latitude  and  longitude  were  given  in 
the  log.     Has  that  been  verilicd  1 

Mr.  PllELl'S. — Yes;  this  has  been  veiificd  exactly.  Wv.  have  followed 
the  latitude  and  longitude  and  tlie  course,  to  know  wlieie  they  staitcd 
from  and  where  they  went.  The  UnihriiKi  started  on  the  Ith  I''ebruary; 
on  the  I  th  of  May,  she  was  off  Sitka;  on  the.'SOth  of  May.  she  was  south- 
west of  IMiddh'ton  Island;  and.  on  the  Kith  of  .lune,  she  was  east,  off 
the  centre  of  Kadiak  Island.  Tlieie  is  the  course  of  that  vessel  from 
February  to  Aju'll. 

General  Foster. — She  went  out  in  February,  and  sealed  thronghout 
the  season. 

Mr.  Phelps. — That  is  the  way  she  came.  From  February  to  April, 
she  took  29(J  seals. 

(le'«eral  Foster. — As  h?r  log  shows. 

Mr.  Phelps. —  In  May  and  .lune,  .V).')  seals.  So  that  out  of  a  catch 
of  851, ."».'"» were  taken  between  the  localities  which  have  been  j)ointed 
out,  Sitka  and  Kadiak. 


292 


ORAL    ARfJUMENT    OF    HON.  EDWARD    J.  I'UKLPS. 


.Mr.  Justice  Harlan. — Whore  is  the  socoiul  jioiiit? 

(Jeneral  1''ostkr. —  There.  \  Pointing  it  oul.\  Tlu'  phice  whore  the  ex- 
diaiiye  w:is  iiiade  in  IH'.n;  was  l*(»rt  lOtdios,  wliirh  is  there.  [Indicatim]  it.\ 

Mr.  I'liHLi'S.— I  ii\U^  No.  2,  tiie  \V.  F.  Hall.  On  the  1st  .IiiHeshewas 
south  oil'  8itka  Bay.  Uii  the  l.Uh  June  she  was  oft"  Yakiitat  Bay.  I  do 
not  iiiid  tlio  amount  of  hor  catoh  horo. 

Goiiei  al  I'^osTKU. — We  only  tabulate  the  catch  of  those  engaged  dur- 
ing the  whole  season,  beginning  in  January  or  February. 

Mr.  PiiKLPS. — Now  take  the  Maud  8.  On  the  1st  Slay  she  was  otf 
Sitka;  on  the  .■Jlst  May  she  was  south- west  of  Yakutat  Bay;  on  the  l.'ith 
June,  she  was  south  east  of  Marmot  Island. 

From  February  t(>  April,  as  shown  by  her  log  she  took  319  seals.  In 
May  and  June  she  took  OtO. 

Sir  CiiARLKS  ItussKLL. — Where  do  you  get  the  figures  fromt 

Mr.  PiiKLPS. — I'rom  the  log  of  the  vessel. 

Genei-al  Foster. — The  figures  represent  each  day's  capture  of  seals. 

Mr.  Piii;li»s. — Take  No.  4,  the  Agnes  McDonald,  on  tiie  Ist  !\ray  oif 
Queen  Charlotte  Souiul,  on  the  3()tli  May  off  Yakutat  Bay,  on  the  loth 
June  oil"  Cape  Clear.  There  is  where  that  vessel  spent  May  and  half 
of  June.    The  catch  is  not  given. 

General  Foster. — She  was  not  engaged  in  the  early  part  of  the  season. 

Mr.  Phklps. — The  entire  catch  is  given,  but  we  cannot  tell  which  was 
taken  bt'lbre  May  and  after  -luiic. 

The  Prj:sidknt. — There  was  a  good  deal  in  July  and  August;  is  that 
in  Hehring  Sea? 

(ioneral  FosTEi;. — Yes. 

Sir  Charles  Bissei-l. — This  was  the  j'oar  of  vtodvs  lurendi. 

Mr.  Phelps. — No.  '» the  Arielis  on  the  I'l'th  of  May  was  ott'  Icy  Bay; 
on  the  .'{Otii  May  o<f  Capo  ('loar;  on  June  13th  off  Shunuigin  Island — 
that  was  her  course. 

No.  ((,  the  lUatrite.on  the  1st  ]Miiy  was  off  south  part  of  Queen  Char- 
lotte Island;  on  tlie  30th  May  oil  Cape  St.  I'^Iias.  On  the  l."»th  June 
she  was  off  Capo  C!loar.  That  vessel  took  from  .laniiiiry  to  April  inclu- 
sive 249  seals.     In  the  montlis  of  May  and  Juno  ^he  took  454, 

N"  7  is  the  ISappliire.     May  I  olf  Prince  of  Wales  Island, 

May  ;!0.  off  S.  W.  Cape  St.  Klias. 
June  11,  off  Mid<lleton  Island. 
N"  8  is  the  K  li.  Marvin.     May  1 ,  S.  W.  Sitka. 

]\lav30,  S.  W.  Yakutat  Bay. 
June  9,  S.  W.  M  iddloton  Islaud. 
That  vessel  from  January  to  April  took  (ill  seals,     lu  the  montlis  of 
]Mav  and  June  she  took  1.(112. 

N"  9  is  the  Vint.    May  1,  off  S.  W.  Yakutat  Bay. 
]\Iay30,  off  Cape  St.  Klias. 
June2(), otl  INIiddloton  I.sland. 
That  vessel  from  I'ebruary  to  Ai>ril  inclcusive  took  881  seals.     In 
i\Iay  and  June  siie  tool<  IKS."). 
N"  10  is  the  .1.  /:-'.  raini.    May  1,  oft"  S.  Queen  Charlotte  Island. 

MaV30,off  Yakutat  Bav. 
June  17,  off  Capo  (Hear  S.  W. 
That  vessel  took  from  February  to  April  inclusive  239  seals  and  the 
months  of  May  and  .lune  32r>  seals. 
N"  11  is  the  A.  (J.  Moore.    May  1,  off  Cape  Muzen,  P.  Wales  Island. 

.M;i.v29,oir  Middlelon  Island. 
June  N,  oil'  I'orLlouk   Bunk,  S.   W.  Cape 
Cleax. 
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N»12  is  the  FaicH.     May  1,  oflF  Forester  Isliuuls  (l*r.   Wales)  Cape 

Miizoii. 
May  MK  oft"  Yakutat  P.a v. 
June  2S,ott'  S.  Iv.  Tortlock  Rank. 
N"  13  is  the  Anioln.    May  (5, oft"  centre  (^ueeu  Charlotte  Island. 

May. "JO, oft"  ley  Bay. 
.Iiine  17, oft"  K.of  Cape  Hlizahetli. 
That  vessel  took  l"roni  l-'ebrnary  to  April  inclusive.  r>7  seals;  and  in 
the  months  of  May  and  June  (!13  seals. 

The  14th  is  the  Mermaid.     May  l,ott"  Dixon  Entiaiice. 

3Iay2(>,  oft"  ("ai)e  St.  Hlia.s. 
And  that  is  all  tlu^  course  that  is  ^ivcii  <»f  lier. 
The  l."ith  is  the  Triumph.     Mav27,oir  Midillefon  Islatid. 

May;Jl,oft  K.of  Portlo.k  l!ank. 
.June  1(5,  oft"  N.  of  I'ortlock  l!ank. 
The  l<»th  is  the  rimtle.    May  1.  oft"  S.  ('lay«|n<)t  8(»und. 
There  she  was  ou  the  1st  of  May.    She  started,  very  nearly,  from 
Victoria. 

May  30,  oft"  S.  W.  of  Yakutat  liay. 
.Juile  27.2(10  miles  S.  Middleton  Island. 
That  vessel  took  from  February  to  April  inclusive  148  seals;  and  in 
the  months  of  Mav  and  .Tune  2!>.'{.  niakiii<i'  441  seals. 
The  17th  is  the  C.  U.  Tupper.     Mav  1.  off  Sitka. 

i\lay31.oft  Middleton  Island. 
June  1(»,  oft"  Cape  Klizabeth. 
Slie  took,  from  February  to  April  484  seals;  and  in  the  moittlis  of 
Mav  and  June  78!)  seals. 
The  18th  is  the  0.  D.  Hand.    May  <>,  off  iMilbank  Sound,  S.  ol  Q.  Ch. 

Isd. 
May.'JO.oft"  Yakutat  I'.ay.  W. 
June  1"),  otf  I'ortlocU  l!aiik.  E. 
She  took  from  February  to  Ai)ril  42  seals;  and  in  the  uioiitlis  of  IMay 
and  .June  .").J8  seals. 
The  IDth,  and  the  last  is  the  Vancouccr  Belle.    May  1,  oft"  Christian 

Sound. 
Mav  .'!•>,  S.  Portlock 

Bank. 
June    3.  otf   S.    E. 
Cape  F.lisabeth. 
That  vessel  took  from  l-'ebruaryto  April  66  seals;  ami  in  the  months 
of  May  and  June  27'.t.     Iliat  is  all. 

Mr.  Justi<'.e  Harlan. — Do  those  iifiures,  ^Ir.  Phelps,  embrace  any 
catch  in  the  spring  or  in  June  of  the  year  by  vessels  that  were  not 
British  vessels  f 
Mr.  PiiKi.ps. — Those  are  all  (Canadian  Vessels. 

Mr.  Justice  Haui.an. — 1  know.  Were  there  any  catches  by  other 
vessels? 

Mr.  PnKLPS. — I  aiii  ccmiing  to  that;  these  are  only  1!)  vessels.  The 
reason  why  Ihey  are  <•  n  en  is  bee  aiise  we  Iiapjieii  to  have  the  lojis.  But 
I  want  to  i>oint  out  one  more  thing.  You  will  see  the  network  made 
by  the  courses  of  those  vessels.  I  will  a.-k  (Jeneral  Foster  to  kindly 
l)oint  out  that  red  mark. 

(Jeneral  Fosrui. — |P<»iuting  on  the  map.]  The  black  line  indicates 
the  course  of  the  vessel  in  May.  The  red  line  (as  far  as  it  can  be  dis- 
tinguisli(>d  from  tlie  blu-k)  indicates  the  course  of  each  vessel  in  June. 
The  coloriug  is  not  very  clearly  brought  out. 
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Mr.  PnELPS. — I  will  ask  (General  Foster  to  point  out  tiie  rod  band 
circle  tlicrc. 

Idencral  Foster  did  .so. | 

Mr.  PiiELP.s. — Tiiiit  inclicates  a  radius  of  20  miles — 10  miles  each 
wny.  It  is  said  in  the  evidence  they  are  accustomed  to  send  their  little 
boats  out  that  far. 

Ff  at  every  i)oint  that  General  Foster  has  indicated  where  seals  were 
taken  yon  su|>i)osed  a  radius  of  3(»  miles,  you  will  see,  if  we  laid  that 
down  on  tlie  maj),  we  siiould  ])aint  it  all  over  with  red  so  that  it  would 
not  be  distinfjiiishable, — havinfj  regard  to  every  chan<;e  of  course,  if 
we  indicrated  the  area  covered  by  the  little  boats  in  tiiis  way, — 10  miles 
in  every  diiection.  You  have  to  bear  in  mind  that  these  are  but  a 
small  part  of  the  sealing  licet.  The  entire  number  of  the  vessels  is 
given  as  117.     This  represents  19  vessels. 

.Mr.  (\\RTEB. — We  have  the  logs  only  of  these  19  vessels. 

IMr.  riiKij's. — Yes;  that  is  all  we  have  the  logs  of.  Now,  suppose, 
Sir,  that  we  had  the  l<>,ys  and  were  to  take  the  pains  of  adding  the 
courses  aud  locidities  of  tiie  bahince  of  these  110  vessels,  that  is  to  say 
97  more;  we  hiive  given  19, — su[)i)()se  we  marked  that  map  oil"  with  the 
courses  of  the  97  more,  it  is  plain  and  i)erfec(ly  ai)parent  that  the  whole 
sea  would  be  covered  with  such  a  network  that  it  would  be  indistin- 
guishable. 

You  would  icquire  a  magnifying  glass  even  upon  such  a  large  map 
as  that  (o  follow  tiie  line  of  vessels;  aud  when  you  add  to  that  the  area 
covered  by  the  small  boats  of  the  vessel,  the  entire  sea  is  covered;  and 
I  should  like  to  know  what  chance  the  female  seals  would  iiave  of 
escaping?  That  they  have  escaped  in  i)a8t  years  to  some  extent  is 
because  (here  were  fewer  vessels.  With  the  whole  IKJ,  and  as  many 
more  as  maybe  engaged  in  this  hereafte?-,  you  would  have  tlie  map, 
showing  the  cour.ses,  so  blotted  and  covered  as  to  be  indistinguisliable. 
You  see  what  the  destruction  in  the  mouths  of  May  and  June  is  in  the 
Ninth  I'acilic  Ocean;  and  you  see  so  far  from  my  friend  Sir  Richard 
"Webster  being  coriect  in  what  he  uiuloubtedly  supposed  or  he  would 
not  have  said  so— what  he  undoubtedly  supposed  was  a  .sufficuMit  juo- 
tectioii  of  llu"  gravid  females — that  these  v<'ssels  would  be  all  the  time 
behind  tlie  herd  and  only  engaged  in  picking  up  such  holluschickiesas 
were  beiiind  the  female  seals,  when  you  come  to  look  at  the  evidence 
on  both  sides  as  to  the  arrival  of  the  holluschickies  you  will  tind  they 
are  very  little  behin<l  the  others.  When  you  conu>  to  look,  as  we  did 
yestenlay,  at  the  amount  of  the  catch,  you  will  tind  they  are  H.')  per 
cent  females  at  least.  So  that  these  vessels  could  have  no  object  in 
being  there  in  the  month  of  -June  to  pursue  thirt;  little  remnant  of  the 
liollus<'hickies  which  wcmid  give  them  just  about  1.5  per  cent  of  what 
they  hitherto  nuide,  and  those,  snuill  and  young  seals  and  less  valuable 
skins. 

^  ou  see  from  the  nei'cssary  result,  if  we  did  not  go  any  further, — if 
this  was  all  the  evidence  in  the  case,  that  from  the  necessities  of  the 
case  you  canm»t  ))rotect  these  gra\id  females  l>y  any  such  provision  as 
my  learned  friend  Sir  IJichard  Webster  snggi'sts — that  is,  to  keep  your 
vessels  back  (ill  the  1st  May.  They  are  not  inside  the  Aleutian  Islaiuls 
until  late  in  .June  or  in  the  course  of  June.  As  it  is,  tiiey  are  there 
from  very  nearly  the  end  of  June  ov  the  1st  July  and  they  pass  very 
rapidly,  and  up  to  that  time  they  are,  of  course  exposed  to  the  depre- 
dations of  the  sealers  aud  lo  the  same  capture  that  has  always  taken 
l)Iace. 
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The  Pkksident. — Do  the.se  lojr  books  for  the  year  l^'.^J  <hr,\y  thai 
the  sealers  sailed  alonj;  iu  front  of  the  north-west  coast  any  time  later 
than  the  end  of  Junei? 

Mr.  Phelps. — They  do  not. 

General  Foster. — 13  of  them  closed  their  sealinjj  season  on  or  before 
the  16th  June;  3  on  the  17th  June;  a  on  the  IDth  June  aud  3  between 
the  L'Oth  and  30th. 

The  President. — Their  sealing  season  along  the  north-west  coast 
you  mean? 

Mr.  Phelps.— Yes. 

The  pREfciiDENT. — They  went  on  further.  You  admit  they  went  on 
to  the  Commander  Islands? 

Mr.  Phelps. — I  was  about  to  state  that  they  went  np  to  the  Port  of 
Etches,  that  you  see  at  the  top,  to  unload  and  ])erha])s  to  get  supplies. 
A  vessel  that  went  uy  to  meet  them  in  tiie  latter  ])art  of  .lime  was 
seized  by  the  United  Srates  antl  that  virtually  broke  uj)  the  voyages  of 
these  sealers,  because  they  could  not  uidoad  or  obtain  the  supplies  they 
wanted,  so  they  had  to  close  their  sealing  season. 

The  President. — Those  go  further — to  July,  August,  and  Septem- 
ber. 

Mr.  PnELPf!. — Yes. 

The  PuHsiDENT. — Where  were  they! 

Mr.  Phelps. — In  another  map  it  is  shown  where  they  were.  They 
went  to  the  Asiatic  side  of  Behring  Sea.  The  modus  virendi  kept  them 
out  of  the  American  side. 

The  President.— Of  Behring  Sea. 

Mr.  I'HELPS. — They  went  over  there,  and  made  a  later  sealing. 

The  President. — It  was  after  June  that  they  went  over  there! 

Mr.  Piii'.LPS. — Yes. 

The  President. — Was  it  in  the  latter  part  of  June! 

Mr.  PiiKf.PS. — Yes. 

General  Foster. — After  they  made  the  exchange  of  the  skins  and 
got  sui)plies,  they  went  gver  to  the  Asiatic  side. 

Seiujtor  MORCiAN. — Would  you  point  out  on  that  map  where  you  tirst 
get  the  entrance  to  the  Pribilof  Island  of  these  herds  that  are  going 
over  there. 

General  Foster. — TJnimak  Pass  is  one  of  the  favorite  i)asses,  accord- 
ing to  the  testimony — the  principal  one.  The  testimony  is  that  they 
go  out  as  far  as  latitu<le  17li. 

Senator  Morgan. — I  want  you  to  point  out  the  first  one. 

General  Fostku. — '•"'hat  is  the  i)rin('ipal  one,  [indicating  on  the  map]. 

''^r.  Justice  Harlan. — Are  there  some  passes  not  easy  to  make  the 
par^sage  through? 

General  Foster. — There  is  one  called  False  Pass  at  high  tide.  It  is 
not  used  by  the  seals,  I  understand. 

Senator  Morcan. — These  seals  that  Mr.  Phelps  has  been  speaking 
of  had  accomplished  about  two-thirds  of  the  distance  between  Van- 
couver and  that  i)ass  to  tiie  Pril)ilof  Islands  at  the  time  yon  mention! 

Mr.  Phelps. — You  see  from  the  map  where  tliey  were  when  taken. 

General  Foster. — We  will  show  later  on  what  the  character  of  tiiat 
catch  is. 

The  President. — Do  not  they  go  alter  the  seals  along  Unalaska — 
along  the  promontory? 

Mr.  PiiELPs, — They  are  travelling  there.  T  do  not  know  how  close 
they  pursue   i. 

The  President. — But  you  have  no  evidence  about  that. 
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Mr.  i'liELPS. — I  do  not  know.  I  am  not  procoodinj;  on  that  ]>oint  for 
the  inoiucnt. 

The  President. — From  Uniilaskii — tVoiii  Kudiak? 

Mr.  Phelps. — Of  cMursc,  all  \v«'  know  about  tli(^  prosenre  of  tliosoals 
in  this  connexion  is  what  the  loan  of  the  vessels  sliow.  We  show  wln're 
the  vessels  were  and  we  show  in  most  cases  how  many  they  canj^iit — 
not  in  all — and  the  course  of  the  vessels,  and  we  have  taken  what  ves- 
sels got  them  there  and  where  they  went. 

Lord  Hannen. — As  far  as  these  vessels  are  concerned,  you  seem  to 
snjigest  there  is  some  reason  why  they  could  not  be  traced  further. 
You  say  they  went  up  into  the  corner  of  Unalaska  to  uidoad  and  get 
supplies. 

(ieneral  Foster. — That  is  one  1 1  ison.  The  other  reason  is  they  take 
a  straight  course  over  to  the  Asiatic  side.  As  you  see,  tliis  map  is  on 
a  very  large  scale  and  we  could  not  rei)re.sent  the  Asiatic  side.  We 
have  another  map  showing  where  some  of  the  ves.sels  were. 

Mr.  Phelps. — We  have  another  map  to  show  where  some  of  them 
were — at  the  Commander  Islands.     We  cannot  trace  them  all  of  couise. 

To  consider  the  question  from  another  i)oint  of  view.  From  the  lirit- 
ish  Commissioners  Keport  I  take  some  extracts  to  show  this.  In  Sec- 
tion 177  they  say. 

Abreast  of,  or  somewhat  further  north  than,  the  Queen  Charlotte  Islands  (Lat, 
53^),  a  considoriible  hody  of  seals  is  often  met  with  at  sea  by  the  pelagic  sealers  in 
May  or  .Inne.     These  seals  are  then  nioviiifj;  north  ward. . . . 

About  the  first  of  Ai)ril  the  'rshimsians  resort  to  Zavas  Island  (Lat.  55^)  for  the 
same  purpose  (hunt in;;  of  seals  from  shore).  The  hunting,  as  at  present  i)ractised, 
extends  over  Ajiril  and  the  greater  ))art  of  M.'iy;  olf  Hanilla  Island  it  is  eoiitiuuert 
through  the  greater  i)art  of  June,  but  this  dilference  is  <lue  ratlier  to  the  option  of 
the  Indians  than  to  any  diversity  in  dates  irj  tiie  arrival  and  dejiai-ture  of  the  seals 
in  the  two  ])lai'e8.  Seals  of  both  sexes  and  ail  ages  are  killed  during  the  hunting 
season,  and  a  few  full-grown  l)iills  are  seen,  but  arc  seldom  taken.  Tliere  is,  in  this 
region,  no  interval  between  the  arrival  of  seals  from  the  north  in  the  early  winter 
and  their  departure  for  the  north,  whieli  oectirs  in  the  main  about  the  end  of  May. 

Sec.  ITS.  Outside  Cape  Calvert  (Lat.  "ij^)  seals  are  most  abundant  in  March,  but 
a  fewremain  until  the  latter  partof. June.  Theseals  coming  lirst  are  chielly  females, 
but  alter  the  1st  of  June  they  are  nearly  all  young  males.  Fnlly  matured  largo 
males  are  found  in  small  numbers. 

Sec.  182.  About  Barclay  Sound  (49^^)  the  seal  are  first  reported  in  December. .  . 
The  greater  number  leave  before  tiie  end  of  April,  when  they  begin  to  travel  north, 
but  a  few  are  killed,  further  out  at  sea,  sometimes  as  late  as  the  15th  June. 

Sec.  181.  Captain  .lohn  Deverenx,  who  has  bec^n  for  twenty-seven  yoai's  on  the  coast 
of  Hritisli  Columl)ia  ...  informs  us,  in  reply  to  questions  addressed  to  hiui,  that 
from  the  latter  ]>art  of  November,  or  early  in  Deeeniber,  to  the  liegiiining  of  .June, 
the  fur-seal  is  found  otf  the  coast  of  the  entire  length  of  Vancouver  Island  ( IS-  ',W  to 
51'-'),  but  that  in  the  early  winter  the  weatiier  is  altogether  too  rough  for  hunting. 

Sec.  187.  In  the  vieinity  of  Sitka  (58-)  some  seals  appear  near  the  coast  as  early  as 
the  middh'  of  April,  but  they  become  abundant  during  Ma^,  aud  some  are  still  seen 
in  the  early  iiart  of  .June. 

On  the  I'airweather  ground,  in  the  Gulf  of  Alaska,  (.58'^  30')  seals  are  most  numer- 
ous from  the  1st  to  lotli  of  .lunc^  About  the  25th  ,Iune,  in  1891,  tliey  were  found  in 
aliuudance  by  the  sealing  schooners  on  tlie  I'ortlock  banks,  to  the  east  of  Kadiak 
Island. 

About  Kadiak  (57°  to  5S-')  they  are  generally  found  from  the  25tli  of  May  to  the 
eiul  of  .luiu',  lieing  most  abundant  in  tlie  aver.-ige  of  years  about  the  10th  .Mine. 
They  are  seldom  seen  in  .July,  aiul  very  rarely  even  stragglers  are  noticed  after  the 
midtlle  of  that  month. 

That  is  the  British  Commissioners  statement  about  where  the  seals 
are. 

We  have  the  testimony  of  a  good  many  witnes.ses  on  this  point. 
There  is  the  tesliiiKtiiy  of  a  great  uuiiiuer  of  Indians.  Captain  Light- 
house, for  instance — 1  cannot  read  them  all  in  the  time  I  have — says. 

The  fi-st  seal  appear  in  tlie  Straits  (San  Juan  de  Fuca)  and  on  the  coast  about  the 
last  of  December,  and  feed  along  the  coast,  and  seem  to  be  working  slowly  to  the 
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north  until  iihoiit  tlio  middle  of  .Junp,  at  wliicli  tiiiie  tlio  cows  arc  pn-tty  nuu'h  all 
^nno,  liiit  tlio  HUiallcr  nctils  rtMiiaiii  until  aliont  tlit-  middle  ol'  July.  .  .  01°  all  the 
HeulH  c'uptiii'ud  l),v  me  about  one-halt'  of  thum,  I  think,  were  cowh  with  pup  in  them, 
and  it  is  very  seldom  that  I  have  ever  cau;;lit  a  full  grown  cow  that  was  biuren  or 
did  not  have  a  pup  in  her.     (U.  S.  CaHo,  Vol.  II,  pp.  3X9, 390.) 

Tliero  are  14  other  witnesses  at  Neah  Bay  to  substantiate  that.  The 
Indians  near  Queen  Charlotte  and  Prince  of  Wales  Islands  depose  as 
follows. 

George  Skultka  says : 

We  eoniinenee  hunting  wiien  the  geeso  begin  to  fly,  and  hunt  for  a  month  and  a 
half  The  gee-se  commenee  to  lly  about  the  last  of  April.  .  .  I  think  about  three 
females  with  ])up  out  of  every  ten  killed.  I  kill  lots  of  yearling  seals  but  never 
exuniine  them  as  to  sex.    (U.  S.  Case,  Vol.  II,  p.  290.) 

Dan  Nathlan;  2r>  years  old  says: 

Have  hunted  seals  sinre  I  was  a  boy.  This  is  the  first  year  I  ever  hunted  on  a 
schooner.  I  am  now  on  the  schooner  Adrcniiirc  When  I  was  a  boy  I  hunted  seals 
in  Dixon's  Entrance  and  ort' Qneon  Charlotte  Island.  Always  hunted  during  A])ril 
and  May.  In  June  the  seals  all  leave  going  north.  .  .  About  one-half  of  the  seal  I 
have  taken  were  females  with  pup.  Have  taken  a  very  low  yearlings.  (U.  S.  Case, 
Vol.  II,  p.  286.) 

Ntkla-ah  another  Indian  says: 

I  was  born  at  Howkan;  I  am  very  old,  abont  60  years  old.  I  have  been  a  hunter 
all  my  life.  Have  hunted  fur-seals  every  season  since  I  was  old  enough  in  a  cano(\ 
Tlie  seals  always  come  before  the  birds  begin  to  sing  very  ninch,  and  they  are  all 
gone  when  the  salmon  beiritss  get  ripe,  which  J  think  is  between  the  months  of 
March  and  July.  I  think  about  half  the  seals  taken  bv  mo  are  fenniles  with  pup. 
( U.  S.  Case,  Vol.  II,  p.  L'8«.) 

Another  witness,  Smith  Natch  (United  States  Case,  Volume  IT,  page 
298),  says: 

Always  hunted  fur-seals  between  March  and  Jnne.  They  make  their  appearance 
in  March  in  Dixon's  Entrance,  but  at  that  time  of  the  year  the  weather  is  so  bad  we 
cannot  hunt  them.  May  is  tin-  best  time  to  limit  them  l)ecauso  the  weather  is  always 
good.  They  all  disappear  in  .June  and  go  north  up  the  coast,  I  think  to  have  their 
pujis.  , . 

Thomas  Skowl,  Chief  of  the  Kas  aan  Indians  (United  States  Case, 
Volume  II,  page  .iOO),  says: 

I  always  hunt  seal  in  Dixon's  Entrance  and  off  Prince  of  Wales  Island,  and  hnnted 
them  each  year  from  March  to  .June.  The  seals  all  leave  about  June  Ist  to  go  north 
and  have  their  pu]>s,  I  think.  .  .  Most  of  the  seals  taken  by  me  arc  females  with 
pup.    Never  killed  but  one  old  bull  in  niy  life. 

There  is  the  testimony  of  a  large  number  of  these  witnesses — (I  do 
not  like  to  read  what  is  but  repetition) — which  will  be  found  in  the 
United  States  Case,  Volume  II,  pp.  27<»  to  30."}. 

There  is  a  body  of  evidence  that  sponks  of  the  course  from  Sitka  to 
Yakutak,  Latitude  57^  to  oDo  80'.  Adam  Ayonkee  (at  page  205  of  the 
United  States  Case,  Volume  II),  says: 

Peals  are  first  seen  and  taken  by  mc  each  year  off  Sitka  Sound,  about  the  middle 
of  Ai)ril.  Have  followed  tliein  as  far  north  as  Cape  Edward,  where  they  disap]icar 
about  June  3()th.  'i'hi\v  arc  constantly  on  the  advance  up  the  coast.  .  .  Most  all  seal 
that  I  have  killed  have  been  pregnant  cows. 

Thomas  Gondowen,  from  the  same  locality,  says: 

Have  hnnted  seals  between  .*^itka  ami  Cross  Sound.  They  first  appear  about  the 
n-'  ",  Me  of  this  month  (Aprill,  and  disappear  about  the  last  of  .June.  .  .  Most  of  the 
K  Is  killed  are  cows  with  jui)).  A  few  males  are  killed  averaging  from  one  to  four 
J  .'ars  old.     (U.  S.  C^-  e,  Vtd.  J  I,  p.  iTyj.) 

Percy  Kahik  I  Day,  who  has  hunted  seals  since  a  small  boy,  says: 

The  seals  first  make  their  apiiearancc^  abont  the  middle  of  April  off  Sitka  sound 
nnd  disappear  about  July  1st.     1  hey  are  on  their  way  up  the  coast. . .    Most  of  the 
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Bciil  I  Ii:i\c  taken  hiivo  Ix'cn  ]>re'iiiiint  c.owh.  \Vlieii  the  (V'inulcs  ;iri'  Nvitli  jinp  thpy 
slci'p  more,  arc  Ichh  active  in  the  water,  and  more  easily  approached  than  tlic  niali; 
BealH.  liut  very  few  youug  male  seals  are  taken  by  me  alonfr  the  coast.  (V,  S.  Case, 
Vol.  II,  p.  JGl.) 

Peter  Church,  wlio  lias  been  sealiiifj  four  years  (at  pajje  LJ06  of  the 
United  States  Case,  V^ohime  II)  says: 

Ilavo  lirst  taken  seal  off  Sitka  the  middle  of  April.  Kollowtul  the  seal  np  the 
coast  as  far  as  Vakiitak.  where  they  dis:i])|ieared  the  last  of  .Mine.  .  .  Most  of  tlie 
seals  taken  Ity  ine  have  l)eon  females  with  young. 

There  are  witnesses  from  Prince  William  Sound,  latitude  (\0'^. — 
Nicola  (xregreoflf  and  thirteen  other  tndians.    Nicola  (irej^reotf  sa^'s: 

In  the  latter  part  o'  March  a  few  fur-seals  usually  first  nuike  their  ap]icarancu  in 
Priuce  William's  Sound  arid  are  more  plentiful  in  the  latter  jiart  of  April.  They  are 
mostly  Iar>;e  tuales,  very  few  females  l>eini^  taken,  and  those  only  toward  the  close- 
of  the  season  in  the  latter  part  of  May.  Very  few  females  taken  iu  this  region  but 
are  pregnant.    (U.  S.  Case,  Vol.  II,  p.  234.) 

Olaf  Kvan  says: 

The  lirst  sepals  appear  in  Prince  William's  Sound  about  the  first  of  May  and  were 
form  'Ply  very  idcnlil'iil,  while  now  they  are  becoming  constantly  scarcrer.  I  do  not 
know  the  cause  of  tliis  decrease.  All  the  seals  wliudi  1  have  seen  killed  were  females, 
an<l  the  majority  of  these  were  pregnant  cows.     (IJ.  S.  Case,  Vol  II,  p.  236.) 

Nicolas  Andersen  says: 

Seals  are  first  seen  at  Prince  William  Sound  about  Mav  1st.  (U.  S.  Case,  Vol.  II, 
p.  223.) 

The  last  locality  I  will  refer  to  is  Cook's  Inlet.  Metry  Monin  and  12 
other  Indians  testily  that: 

The  fur-seals  us  ally  ajutear  .ibout  Cook's  Inlet  early  in  the  month  of  May.  They 
were  formt^rly  found  in  this  region  iu  great  nuuil>ers,  but  of  late  years  they  have 
been  constantly  din.inishing  owing  to  the  numl>er  of  sealing  vessels  engaged  in  kill- 
ing them.     They  do  not  enter  Cooks  Inlet.     (U.  S.  Case,  Vol.  II,  p.  326.) 

Anotlier  witness  Alexander  Shyha  says: 

The  fur-seals  ustially  a]>])ear  olf  this  i>art  of  the  coast  about  the  month  of  May, 
but  they  do  not  enter  Cook's  Inlet.     (IT.  S.  Case,  Vol.  II,  p.  22(5.) 

There  is  another  class  of  evidence  as  to  where  pelajjic;  sealinjj  is  car- 
ried (m  alonjj  the  coast,  and  the  character  of  that  (!atch  belore  the  seal 
lierd  enters  thronoh  the  passes.  The  Maripiis  Venosta,  when  this  was 
going  on,  put  a  (incstion  in  the  course  of  the  ar}.;unient  on  this  point, 
lie  enquired  whether  by  the  month  of  June  the  female  seals  are  prac- 
tically in  !>chriii}4'  Sea,  and  whether  at  that  time  a  cimsiderable  num- 
ber of  gravid  females  were  not  Ibuiid  along  the  Alaskan  Peninsula. 
Sir  Kicliard  Webster  said  that  by  the  1st  of  Mixy  they  would  be  so  far 
advanced  that  vessels  sailing  fiom  Victoria  on  the  1st  of  May  would 
not  b(^  able  to  overtake  them.  I  propose  to  refer  to  a  little  ot  the  vast 
amount  of  testimony  on  the  subject  of  the  duration  of  Pelagic  sealing 
on  the  coast. 

The  United  States  Commissioners,  at  page  305  of  tlie  United  States 
Case,  say : 

Pelagic  Sealing  is  now  carried  on  in  the  North  Pacific  Ocean  from  .January  until 
late  in  .Inne. 

The  British  Commissioners  at  Section  649  of  their  lleport  say: 

Pehring  Sea  is  now  usuilly  entered  by  the  pelagic  seale''s  lietween  the  20th  June 
end  the  Ist  July. 

The  British  Commissioners  at  Sections  132,  212  and  282,  say: 

In  pelagic  sealing,  the  weather  is  usually  such  as  to  indiice  a  few  vessels  to  go  out 
iu  January,  but  the  catches  made  in  this  month  are  as  a  rule  small.     Iu  Ir'ebruai^, 
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March,  an  1  Aiail  the  conditiona  are  nsn;illy  better,  ami  birj^er  (ateliesare  made.  In 
May  and  June  the  seals  are  found  fnrtlier  to  the  north,  and  these  are  good  seiiling 
months;  while  in  July,  August  aud  part  of  September  sealing  is  conducted  in  lieh- 
ring  Sea. 

Mr.  Justice  Harlan. — What  Section  is  that? 

Mr.  Phelps. — I  refer  to  sections  132, 212,  aud  282.    The  one  I  have 
read,  is,  I  believe  Section  132. 
Captain  Chiussen  testifies  as  follows: 

Q.  When  does  sealinjj  commence  in  the  Pai-ific.  and  when  does  it  end?  A.  Scaling 
commences  in  the  Pacilie  about^  the  1st  of  January  and  ends  about  the  1st  of  .Inly. .  . 
Q.  What  perc(Mitage  of  the  skins  you  have  taken  were  cows?  A.  Aboul  t<0  per  cent. 
Q.  What  ]iercenta'j;e  of  the  cows  you  havo  taken  were  with  pup?  A.  About  70  per 
ceut.     (U. S.  CISC  Vol.  II,  pp.  Ill -12.) 

Sir  Richard  Webster  says  they  can  go  ahead  of  the  cruisers  that  leave 
port  on  the  1st  of  May.  Tiiey  cannot  go  alu'ud.  I  have  shown  tiiat  all 
the  seals  that  are  taken  in  the  Noitli  Pacilie  Ocean  by  pelaj^ic  sealers 
are  8r>  percent  females;  and  of  that  85  percent,  the  greater proi)ortion 
are  pregnant. 

Now  the  only  jwint  that  remains  is  to  show  tlie  durati<m  of  the  time 
of  this  pelagic  sealing  in  the  Nordi  PacifK;;  tliat  is  to  say  that  it  goes 
on  from  the  period  of  the  yearwlien  it  begiii.s — wlien  tlie  weatlier  allows 
it  to  begin — i]i  January  and  February,  down  to  tlie  1st  of  .July. 

Senator  Mohgax. — Now  in  January  and  February,  if  I  undeistand, 
they  commence  200  or  300  miles  down  the  coast — below  at  Ca[)e  Flat- 
tery? 

Mr.  Phelps. — There  is  a  good  deal  of  evidence  of  that  sort — that 
they  go  into  Behring  Sea  about  the  1st  of  July.  In  very  rare  instances, 
as  1  have  stated  before,  the  Tables  show  that  a  vessel  got  in  the  last 
days  of  June;  but  the  season  continues,  in  the  North  Pacific,  down  to 
the  1st  of  July. 

On  that  point  I  refer  to  a  nunil)er  of  these  witnesses  out  of  a  great 
many  that  1  could  read. 

Captain  Kiernau  (at  page  450  of  the  United  States  Case,  Volume  II), 
says: 

1  usually  commence  the  voyage  near  the  coast  of  California  in  the  early  part  of 
January  and  continue  along  up  the  coast,  followiiijr  the  herd  to  its  breeding  ground 
until  the  latter  part  of  June,  hunting  all  the  way  aud  entering  iiehring  8ea  about 
the  let  of  July.  . . 

Captain  Lutjens  at  page  458  of  the  United  States  Case,  Volume  II, 
says: 

Q.  When  does  sealing  commence  in  the  Pacific  and  when  does  it  end?  A.  It 
commences  about  the  Ist  of  January  aud  ends  about  the  last  of  June. 

He  speaks  of  four-fifths  being  females,  as  they  all  do. 
Captain  Carthcut,  master  mariner,  at  page  400  of  the  United  States 
Ca.se,  Volume  IJ,  says: 

I  usually  left  San  Francisco  in  February  or  March  of  each  year,  and  sailed  along 
the  coast,  following  the  herd  north  ou  tlicir  way  to  the  breeding  grounds  on  the 
Pribilof  Islands  in  the  Behring  Sea.     I  usually  entered  the  sea. 

that  is  Behring  Sea.    . 

About  the  lirst  of  July  and  came  out  in  September. 

Captain  McLean,  vouched  for  by  the  Canadian  Inspector  of  Fisheries 
as  an  expert  sealer,  at  pages  430-7  of  the  United  States  Case,  Volunu', 
II,  says: 

To  my  knowledge  they  (the  seals)  go  into  Pering  Sea  after  the  20th  of  June.  You 
may  take  it  all  the  way  from  April,  May  ami  Juno;  from  April  aU  the  female  seals 
that  you  kill  are  with  pup,  up  to  about  July  1st. 
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Ami  other  u  itiicsso.s,  ji  };o()(l  iii;iiiy  of  them  exainiiied  b.v  tlie  British 
Goveninu'iit,  say  the  saine  thing. 

Captain  Warren  of  V'icf()ria,whoo\viisahirj?eunmberof  these  vessels, 
(at  page  1)1)  of  the  liritish  Counter  Case  Ajipcndix,  Volume  II),  says: 

The  Hea1in<r  HeiiHon  in  dividutl  iuto  two  parts,  the  coast  seasou  and  the  Behrin^Sea 
Neason.  'J'hc  coaHt  houhoii  tiMiiiiiiates  ahmit  tlit;  i^nd  of  ,)uDe.  but  veMselH  intending 
to  j^o  to  lii'liiin;^  Sea  k''"«i"ii1I>  It'.ivo  tlie  coast  lishing  during  the  month  ot"  May 
Bcalin<ra8  they  go  northward,  and  reaching  Behriiig  Scathe  end  of  June  or  beginning 
of  July. 

Captain  Herman  K.  Smith,  a  British  witness  (at  page  01  of  the  same 
2n<l  Ai>iten(lix  to  the  Biitish  Counter  Case),  says: 

On  the  Vancouver  coast  in  the  early  part  of  the  season,  about  one-half  of  the  seals 
got  are  females,  about  oue-lialf  of  which  are  with  imp.  As  the  season  grows  I'ewer 
Icinales  are  got,  ami  of  tliose  got  a  small  proportion  are  in  puj).  By  tlie  second  week 
in  . I  line,  all  f(!male.s  in  puj)  have  loft  the  coast,  as  far  north  as  Queen  Charlotte 
Island. 

Frank  Moreau,  examinr'd  by  the  United  States  (at  page  408  of  the 
2nd  Appendix  to  the  United  States  Counter  Case)  says: 

Scaling  commences  ul)out  the  1st  of  January  and  ends  about  the  last  of  June. 

There  is  no  contradiction  to  this.  There  are  a  great  many  more 
witnesses  that  state  the  same  thing;  and  we  make  out  our  point  there- 
fore from  all  these  various  directions,  that  the  coast  sealing — the  coast 
catch — does  last  dear  u])  to  the  1st  of  July.  By  that  time  the  seals  are 
through  the  j>ass,  and  as  they  travel  witii  great  rapidity  it  does  Jiot 
probabl}"^  take  theju  more  than  a  day  to  go  through  the  pass  to  the 
islands.  They  are  through  the  pass  and  the  vessels  follow  in  just  about 
the  Ist  of  .Inly — very  rarely  before. 

Mr.  Justice  Haklan. — 1  would  like  to  ask  you  this.  Yonr  tables 
in  the  case  describe  the  difl'erent  cat(;hes — speaking  of  the  ''  Spring 
catch",  the  "Coast  catch",  and  the  "  Behring  Sea  Catch".  What  is 
the  dividing  line,  if  there  be  one,  between  the  "Spring  catch"  and  the 
"coast  catch  ",  or  is  there  a  dividing  line? 

Mr.  I'liiiLi'S. — I  do  not  know  that  I  can  give  a  specific  answer  to  that 
question.  I  think  that  the  "Spring  catch"  is  perhaps  lower  down — 
opposite  the  i>arts  of  the  sea  from  which  they  start;  and  the  "Coast 
Catch"  is  along  this  coast  round  further  north.  General  Foster  will 
show  it  you  on  the  mai». 

General  Fostkr. — It  snys  they  were  accustomed  to  go  into  Victoria 
or  Clayoquet  Sound  in  the  Spring — April  possibly — or  the  latter  part 
of  March  to  unload  the  S[)ring  Catch;  and  the  coast  catch  is  taken  up 
here  [indi(;ating  on  the  map],  which  is  generally  exchanged  bj'  a  vessel 
being  sent  ui>  to  take  the  skins  and  furnish  the  vessels  with  supplies. 
That  is  called  the  "coast  catch";  the  whole  altogether  being  the 
"northwest  coast  catch." 

Mr.  Justice  Harlan. — The  reason  for  my  asking  the  question  is  that 
I  have  a  table  before  my  eye.  On  page  211  of  the  British  Commission- 
ers' Bei)ort  tliere  is  a  table  showing  the  catch  of  the  British  Columbian 
vessels  lor  IS.Si).  I  take  the  vessel  "Annie  C.  Jkloore".  Spring  catcli 
313,  coast  catch  48<»,  Behring  Sea  catch  1318.    Total  2120. 

Mr.  PiiELPS. — I  see  the  distinction  and  I  will  try  to  answer  it 
to-morrow. 

Mr.  Justice  Harlan. — I  sujipose  the  "spring"  and  "coast"  eatithes 
together  constitute  what  is  called  the  "North  West  Coast  catch". 

Mr.  PiiELi'W. — I  will  en(iuire  abcmt  it.  Sir. 

Sir  Charlks  Jvussi:ll. — As  1  understand  the  contention  we  under- 
stand the  spring  catch  extends  trom  the  earlier  mouths  tiom  January 
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to  April.  Tlien  at  the  end  of  that  time  they  Jiro  Mupposcd  to  go  in  for 
.-^npijlie.s. 

>lr.  I'liKi.rs. — There  is  a  larfje  mass  of  te.stimony  as  to  tlic  character 
of  tlie  eatcli  taken,  tliat  I  liave  jjinu' tl  rnii^jh :  l»iit  1  want  to  call  atten- 
tion now  to  a  tal»Ie  tliat  we  liave  prepared,  <;i\in<;  the  l(i',fs  of  these  1!> 
vessels. 

Sir  ('IFARLES  Krssm.L. — This  is  sometliin^^  new, 

Mr.  I'mu.PS. — Then'  is  a  {rood  deal  of  evidence  (I  went  over  it  by 
classes  yesterday),  that  Inis  1  ecu  before  rcferreil  tn.  abont  the  cliara<'ter 
of  the  catch;  it  is  composed  of  females  tliat  aK  |iie;;i)aiit,  to  a  lar}i«' 
extent.  It  comes  from  the  Captains,  Masters  and  iSeamen  of  some  of 
tlM's«»  very  vessels  that  we  have  Itcen  talklnj;'  abont;  but  we  have  a  table 
of  these  11>  vessels  (in  addition  to  the  diaj;iamon  the  map),  taken  from 
the  lo^s  in  all  cases,  sliowin;;'  their  total  catch. 

Sir  ('HAKi.ES  KixsKLL. — Can  I  see  thi.s,  as  I  have  not  yet  seen  it. 

Mr.  I'liKLi'S. — Certainly.     Yon  shall  have  a  eop\  oi'  it. 

Sir  CiiARl.l'.s  KrssKl.L. —  1  wish  I  had  seen  it  in  time  to  examine  it. 

-Mr.  PllKl.rs. — The  ••IJmbiina",  for  instance,  settinji  out  in  .lannary, 
took  115  seals  in  Tebinary,  HKJ  in  ]March,  73  in  April.  ."»17  in  May,  ii8 
in  .Mine,  and  then  (iL'i*  on  the  Asiatic  Coa><t;  making-  a  total  of  l.tT.'J. 

The  "W.  P.  IJair'  took  50  seals  in  June,  and  .'>()<•  on  the  Asiatic 
Coa.st;  makinfi  a  total  of  416. 

The  "Maud  S."  took  82  seals  in  February,  Wli  in  March.  1.34  in  Apiil, 
(iL*7  in  ^lay,  13  in  June,  and  748  on  the  Asiatic  Coast;  niakinir  a  total 
of  1,707. 

This  shows  without  readinfj  this  Table  all  throufflj — (we  can  furnish 
co]»ies  of  it) — that  of  these  vessels,  the  greatest  Inilk  of  their  sealing 
in  the  Pacilic  (aside  from  the  Asiatic  Sealiiij;),  was  in  the  month  of  May. 
The  whok^  catches  of  these  vessels  tijjure  up  like  this:  I'S  seals  iu  Jan- 
nary,  835 in  February,  1)!»4  in  March,  1.«>:$S  in  April,  8,3»;(>  iis  .^lay;  l,l.W 
in  June.  Thentheie  is  the  Asiatic  catch  which  is  not  material  for  my 
purpose. 

The  following  is  the  Table  referred  to. 


Name  of  veasul. 

Jnn- 
unry. 

Febr. 

Mar. 

April. 

May. 

June. 

.\Hiiiti.;. 

Totiil. 

lTn»l>riiia 

115 
82' 

106 

""m 

75 

"ifii 

85 

517 

"    "627' 
440 
327 
410 
824 
9r,8 
713 
207 
342 
310 

58;! 

187 
157 
209 
713 
414 
262 

38 
50 
13 
65 
117 
44 
38 

:<i 

2-4 

,">8 

24 

137 

no 

622 
366 
748 
374 
675 
543 

' ' '  '421 ' 




1,473 
416 

1, 707 
964 

1,149 

1,216 

i,(;j3 

1.818 
985 
527 
480 
750 
187 
262 
441 

1, 273 
580 
641 

AV.I*.  Hall 

Maiwl  S            

A  rietis 



licatrir© 

22 

35 

53 

139 
121 
280 
665 
87 

33' 

33 

SiiiH)hire  . 

6 

181  i 
75 
49 

144 
J41 

103 
161 

Viva 

AnnioKVitint   

Aniiiu  C. Mooro. 

Ainoko 

24    

Mt^miaid 

Triuniuh 

10.'; 

81 

76 

124 

17 

""'296' 

Th  JHt  U' ' 

41 

210  1 
7  ' 
16 

38 
99 
21 

69 

175 

14 

28 

C.  D.  Kaiid 1 

Vancouver  Bc'llo t   -- 

Total 

28            83.-. 

991 

1,938 

8,260 

1,438 

4,045 

17,535 

Now  it  will  be  seen  from  this  Table  that  the  total  coast  cat<!h  in  1892 
I  mean  all  round  until  they  enter  Behring  Sea — of  these  10  vessels, 
from  .January  to  Ajnil  inclusive  was  3,7U-!;  and  in  the  mouths  of  31ay 
and  June,  l)j(i98,  making  a  total  of  13,490 j  in  other  words,  28  per  cent 
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of  tlie  coiist  cnich  was  tiik«'ii  he/ore  tlio  1st  May,  and  7L'  per  cent  diiriii;; 
tilt'  nioiitlis  of  May  and  .Inin',  Now  if  you  apply  those  (i^^nrcs  to  tli« 
total  catch  of  the  ('anadian  llcot  foi-  iSlL'  wiiiiji  was  .'»(>,")."».! — if  you 
apply  tli«'  same  ratio  to  the  other  vessels  fjnit  their  loj^s  shows  to  ho 
applicable  to  this,  we  have,  from  flanuary  to  April  inclusive.  S,r»."»r»  seals; 
and  in  the  months  of  May  and  .Mine,  UI.'.IUS.  If  you  were  to  apply 
that  to  the  four  years,  why,  you  fjet  Just  about  the  same  lij^ures. 

This,  Sir.  1  am  afraid,  is  as  far  as  I  can  fjo  today.  I  am  sorry  that 
1  have  not  been  abit  t<»  fiillil  my  promis(>  to  lict  thioujih  today:  but  I 
am  not  throu;;li,  and  1  hav(^  to  ask  the  indulfifence  of  tin;  Tribunal  for 
a  littli'  while  to  MKU-row,  if  it  would  suit  the  <;nnveniein'e  of  the  Arbi- 
trators; I  hope  not  to  be  very  hnii;;  I  should  rather  finish  this  week, 
and  I  ])resum<'  you  would,  but  I  am,  of  course,  in  the  hands  of  the 
Arbitrators  in  e\eiy  respect. 

I  was  about  to  remark  liiat  the  upshot  <>f  all  these  fi;rures  and  dia- 
j|>'ranis  and  thks  multitude  itt Cx  idence  is  to  show,  first,  that  the  months 
of  May  and  .\\un-  are  tlie  priiu-ipal,  the  largest,  mmmiIIis  for  the  catch 
on  the  coast  to  the  extent  of  almost  7o  i»er  cent — 72  jier  cent  at 
any  rate;  and  that  the  vessels  do  imt  enter  the  IJeliiinj;  Sea  until  the 
Ist  of  .Inly,  the  veiy  time  when  the  cl()S((  tinu'  that  is  ])roposed  by  my 
learned  friemls  on  the  other  side  would  allow  them  to  entei-;  so  that 
the  pro]>osed  close  time  would  not  keep  tlieni  (Uit  at  all.  Of  t-onrso.  it 
does  not  interfere  with  the  catch  on  the  coast,  and  it  does  not  interf'  lo 
with  the  catch  in  Hehriiif;  Sea. 

I  want  to  consider  the  sul)i''i  t  a  little  further  (and  especiall.N  le 
question  <»f  zone),  to  inoriow,  and  some  few  otlier  ]>oints  in  lespeci  to 
the  sealinj;  in  I'.eln  iny-  Sea.  J  have  very  lit  tit;,  if  any  thin, u'.  mme  to  say 
on  the  subject  of  the  catdi  in  the  I'a<ilic  Ocean;  and  I  think  it  will 
becMune  very  apparent  when  we  get  throuiih,  what  area  must  be 
covered  by  the  Kej;uhitious  if  you  are  fjoiii};"  to  sa\e  the  seal — what 
arc((  must  be  covered  and  what  time  must  be  covered  to  answer  the 
]»nrpose. 

The  riM;sii)i',M. — ]\Ir.  i'lielps,  we  do  not  want  to  i)reclude  you  from 
flnishinj;  this  week,  as  you  have  Just  told  us  it  is  your  wish;  ao.  we 
intend  sittinj;  to-morrow. but  we  would  sit  oidy  to  morrow  alterno(m. 

Mr.  rilKl.PS. — That  will  be  (piite  enough  for  my  ])urpose. 

The  l'UKSii)i:>iT. — If  it  a;;rces  with  your  arrangements,  Mr.  Phelps, 
we  would  meet  to-morrow  at  2  o'clock. 

Mr.  TiiELi'S. — Yes.  Tlur  Tribtmal,  of  course,  will  undeistand  I  am 
quite  in  their  hands  in  resi)cct  of  the  tinu\  All  tinu's  will  be  aj^ree- 
able  to  nie,  that  are  convenient  to  the  Tribunal;  and  if  2  o'clock 
to-morrow  afternoon  would  be  convenient,  it  would  suit  me 

The  I'KEsiDKK'j'. — We  are  somewhat  in  your  hands  also. 

Air.  I'lnoLpy. — I  beg  yoji  will  not  consider  it  so,  Sir;  I  oidy  regret 
that  1  have  been  so  long. 

The  I'lM'.siDKKi'. — 1  mean  to  say,  it  would  be  useless  to  meet 
to  morrow  and  to  have  this  extra  and  shorter  meeting,  if  you  did  not 
think  you  could  <'onveniently  say  all  you  wanted  to  say  tomorrow. 

Mr.  J'liKi.rs. — 1  shall  finish  tomorrow,  Sir, 

The  I'KK.siDKM'. — Then,  if  you  jdease,  we  will  adjourn  till  to-morrow 
aftei'noon  at  2  o'clock;  we  cannot  sit  belori"  that  time. 

[The  Tribumil  thereui)()u  adjourned  until  Saturday  afternoon,  the 
8th  of  July,  at  2  o'clock.] 


Miolps, 


refi'i'ot 


FIFTY-THIRD   DAY,  JULY   8^",    1893. 

Mr.  PiiKi.rs. — I  bad  nearly  fiiiislicd  yest«M(lay,  Sir,  what  I  (Icsircd  to 
say  ill  regard  to  scaliii};  in  tin'  Nortli  Pacitic,  in  support  ^>l'  our  propo- 
sition tliat  tiie  j)riiicipal  scaling- — tiic  larf^est  nmntlis,  tiif  rosult  of  wiiii-li 
is  far  beyond  tiiat  of  any  of  tlie  otliers,  talies  plaic  in  .May  ami  .Iiinc, 
and  oeiMirs  iu  the  localities  in<lieat(d  by  tlie  lo^s  of  tin^  1*.>  vessj'Is 
whose  loj?s  we  happen  to  have;  and  1  entertain  no  doubt,  Ix'cause  it  is 
open  to  no  doubt,  for  all  the  fioneral  evidenee  in  tiie  ease  proves  it, 
tiiat  all  the  vessels  that  are  enna;;ed  in  tliat  season  of  tiie  year  follow 
just  about  that  ec'.rse;  so  that  if  we  had  all  the  lofi's,  they  would  be 
very  nearly  coincident  or  substantially  coincidi'nt  with  these. 

I  wisii,  however,  before  (piite  Icavinjj  tliat  point,  to  eiiiphasize  the 
fa<'t  that  the  very  lai';;e  projiortion  of  seals  taken  in  those  months  and 
in  tho.~  localities  not  merely  by  these  but  by  all  sealers,  are  I'einales  in 
pregnant  <-ondition. 

1  will  only  add  one  reference,  in  a  very  fvw  words,  to  what  I  gave 
yesterday  om  this  point  by  n-ading  one  section  fiom  the  Ibitish  (!oin- 
niissioners  Keiiort.  It  is  section  I.'jL'  at  page  -I  and  alter  that  dislinct 
admission  of  the  fact  we  need  not  sujiport  it  by  any  further  marshal- 
ling of  testimony. 

With  further  rffercnce  to  the  elViM'ttif  proposed  time  limitH  or  olos*^  seasons  on  the 
sliore  and  sea-sraliiiii-  rcsitcclivtdy,  and  in  order  to  jji-'ne  tliat  sucli  an  apparently 
8ini|do  method  of  rc^jiilatioii  is  not  i'(|nally  a]iplii'alile  to  liotli  industries,  it  may  lie 
sliown  tliat  Koueraliy  this  eti'ect  would  be  not  only  ine(|uiiabli!,  but  ol'teu  diametric- 
ally opposite  in  the  two  cases. 

Now  this  part  of  the  section  is  what  I  cite  this  for: 

In  pelagic  8ealiii;i,  the  weather  is  usually  such  as  to  induce  a  few  vf'ssels  to  go  out 
in  .lanuary,  liut  the  cat<dies  made  in  tliis  month  are  as  a  rule  small.  In  I'eliriiary, 
Mareli,  anil  April  the  conditions  are  usually  better,  ami  lart^er  catches  are  made.  In 
May  and  .luiie  the  ueah^  are  found  further  to  the  iiortli.  and  these  are  good  si-aling 
months;  while  in  .Inly,  August,  and  jiart  of  Septciiib.T  sealing  ih  conducted  in 
Uehring  Sea,  and  good  catclies  are  often  made  till  tucli  time  as  the  weather  becomes 
80  uncertain  and  rough  as  to  jiractically  clo.se  the  s  rason. 

There  can  be  no  question  thereforetliat,aceei)tiiig  my  learned  friends 
suggestion  thiit  to  do  anything  towards  jnes'.Mving  these  animals  you 
must  put  a  stop  to  the  slaughter  of  gravid  females,  he  is  entirely  mis- 
taken in  his  idea  that  you  would  etfeet  that  by  keeping  your  vessels  back 
till  the  1st  May  on  the  theory  that  before  they  overtook  the  migration 
of  the  herd  the  female  seals  would  have  reached  the  Pribilof  islands. 
Because  all  the  evidence  ueinonstrates  that  they  do  not  pass  through 
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the  Aleutian  Islands  till  June,  perhaps  well  on  into  June,  and  all  the 
evidence  concurs  as  to  tlie  time  at  wiiich  they  arrive  on  the  islands, 
bearing  in  mind,  Sir,  a  sujusestion  that  1  believe  fell  from  y(»n,  or  at  all 
events  from  one  of  the  Arbitrators,  that  it  is  true  that  the  different 
a}?es  and  sexes  of  the  seals  do  not  travel  tof^etlier.  There  is  a  {ireat 
deal  of  testinjony  to  that  effect,  and  a  great  deal  of  testimony  other- 
wise, which  I  do  not  care  to  go  into;  but  while  tiie  bulls  precede  the 
cows,  the  difference  in  time  and  in  space  is  not  sullicient  to  enable  a 
discrimination  to  be  made.  It  is  impossible  to  say  that  there  is  any 
time  for  a  vessel  to  go  out,  so  that  its  catcli  would  be  (jontined  to  the 
old  bulls,  even  if  the  destruction  at  tliat  time  wouhl  not  be  parti<'ularly 
injurious;  but  assuming  that  their  jdace  would  be  libed  from  the  hol- 
luschickie  if  they  were  destroyed,  it  would  be  simply  reducing  the 
number  of  holluschickie.  The  time  and  locality  is  not  enough  to  dis- 
criminate between  the  females  and  the  holhischic.'kie.  The  evidence  is 
that  they  travel  along  substantially  together.  Tiiere  is  some  evidence 
that  the  females  precede  them.  Perliaps  they  do.  and  perliaps  they  do 
not.  I  do  not  stop  a  'uoiuent  to  weigh  the  evidence  on  this  subject, 
because  it  is  plain,  as  1  mid  before,  that  there  is  not  any  di-  crinnnation 
practicable.  It  is  not  possible  to  say  that  a  vessel  can  go  in  those 
months,  or  into  that  locality,  with  the  expectation  of  iailing  to  take 
female  seals. 

The  President. — Practically  there  does  not  seem  to  be  evidence  that 
in  pelagic  sealing  many  of  those  old  bulls  are  killed — I  do  not  believe 
there  is  any  evidence  on  that. 

Mr.  PiiKLPS. — I  agree  with  you.  Sir;  the  testimony  is  that  very  few 
of  them  are  taken.  I  8uj)pose  they  are  a  little  in  advance  of  the  ves- 
sels, or  are  more  successful  in  keeping  out  of  the  way  than  the  poor 
females  are. 

The  I'RESIDENT. — They  might  be  bettei-  marks  as  they  are  bigger. 

Mr.  Phelps. — Yes,  and  also  they  winter  in  the  north,  and  do  not  follow 
the  migration  of  the  herd,  and  do  not  <'ome  down  south  as  far  as  Cali- 
fornia, and  have  not  so  far  to  go;  but  wlinicver  the  reason  is,  which  we 
need  not  stoj)  to  speculate  on,  the  fact  is  conceded  on  all  hands. 

I  want  to  call  attention  to  one  other  mass  of  testimony  as  to  the  time 
these  pelagic  scalers  go  into  Bciiring  Sea  in  i)oint  of  fact,  and  this 
indicates  something  that  is  worthy  of  notice.  We  liave  exanuned  79 
witnesses,  that  is  to  say,  of  the  many  witnesses  we  have  examined, 
79  tix  a  date  as  to  the  time  they  enter  Behring  Sea,  and  their  testimony 
is — I  should  say  that  79  testify — that  they  enter  the  Sea  after  June  the 
20th,  and  <iS  of  them  between  July  1st  and  .\uly  ir)th.  Of  course, 
those  two  classes  of  evidence  comprise  a  good  many  of  the  same  wit- 
nesses, because  there  are  but  79  all  told,  but  out  of  the  79,  I  repeat,  68 
say  they  entered  the  Sea  after  the  1st  July. 

Now,  of  the.'ilO  Dei  osirions  tiiken  by  Great  Britain  and  i)rinted  of 
the  pelagi<'  scalers  of  all  classes,  ('ai)tains.  Mates,  hunters,  Indians  and 
everybody,  the  question  is  only  ])ut  to  5  of  them  as  to  the  time  at  which 
they  go  into  the  Behring  Sea;  ai'd  those  five  testify  preci^ely  as  these 
American  Witnesses  1  have  cited  «lo.  One  says  the  latter  part  of  .June; 
two  say  early  in  dune,  and  the  other  two  July  tlie  liOth.  Why  was  not 
that  question  put  to  the  other  witnesses  in  this  great  nmss  of  evidem-e? 
I  think  1  can  g'^e  tlie  reason.  It  is  proptpscd  by  these  (Jommissioneis  to 
make  the  close  time  as  to  Behring  Sea  terminate  ou  the  1st  of  July, 
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that  is  to  say,  terminate  just  Avheii  the  pi'Ia,i,MC  sealing  befjins,  when  it 
would  not  have  any  sort  of  etrcrt  at  all  and  would  not  cut  off  a 
siiiffle  vessel  except  a  very  few  of  the  lajijiards  that  have  };one  in  ou 
the  last  day  of  June.  It  would  have  retarded  them,  1  stipjiose,  perhaps 
a  week;  one  vessel  iu  ten  or  twenty,  as  the  case  may  be,  would  have 
been  retarded. 

Now,  let  nie  ask  you,  what  would  liave  been  the  effect  if  this  close 
time  that  is  now  proposed  for  Behrin<?  Sea  had  been  enforced  during 
the  last  ten  years  and  had  been  relij>iously  observed. 

In  the  lifi'ht  of  this  evidetuie — in  the  lij;ht  of  their  utter  failure  to 
contradict  it  and  careful  avoidance  of  a  question  which  could  be  an- 
swered in  but  one  way — in  the  Ii<;iit  of  the  admission  I  have  read  from 
the  British  Commissioners  that  tlie  coast  catch  terminates  on  the  last 
of  June,  and  the  ]5chrinff  Sea  bepjins  on  the  first  of  July,  what  if  this 
Itejjulation  which  has  been  submitted  to  you  to  be  adojtted  for  the  pre- 
servation of  tlic  fur  seal  had  been  enforced  lor  the  last  10  years.  It 
would  not  have  saved  the  life  of  one  si/ji;le  seal — not  one — it  would 
simply  have  imposed  upon  these  few  tlv^.i;  are  earlier  than  the  first  of 
July  tlie  necessity  to  wait  a  few  days  before  they  entered  upon  the 
harvest. 

What  more  can  be  said  about  this  close  time?  Not  a  8in<>le  word 
usefully.  I  leave  it  to  the  consideration  of  the  Tribunal.  The  other 
end  of  the  close  time  you  will  remember  is  proposed  to  be  the  I'th 
September.  All  the  evidence  is  that  every  seal  is  out  of  the  sea  before 
the  loth  ^September.  It  is  no  use  at  the  other  end,  it  is  no  use  at  the 
beginniuf'',  and  no  use  at  the  close.  Now  I  come  to  the  (luestiou  of 
zone. 

The  I'UESiDKNT. — Is  it  the  case  that  there  is  no  sealing  after  Sep- 
tember at  all  either  in  or  out  of  llchi  ing  Sea? 

iNIr.  BllKLPS. — Inside  of  lichiing  Sea  to  which  this  alone  applies, 
there  is  substantially  none  after  the  l.")th — I  would  not  undertake  to 
say  that  after  a  very  excei»tional  season  some  vessels  might  linger 
hmger;  but  nothing  to  any  extent. 

Sir  CiivuLE.-;  Hrssj:LL. — There  can  be  no  sealing  after  the  15th 
Sei)tember  i^ractically — the  weather  prcxeiits  it. 

The  I'HKsiDTNT. —  l^lie  sealing  ships  do  not  follow  the  herds  of  seals 
out  of  Behiing  iSea? 

Sir  CuAi{[,Es  llrssELL. — The  weatiier  iirevents  sealing. 

The  President.— Kvcn  in  the  North  Pacitidf 

SirCiui;Li;s  lJ(rs.S]:.LL.— So  I  understand. 

Mr.  Phem'S. — Scids  begin  to  leave  along  in  September,  and  their 
migration  is  determined  undoubtedly  by  the  weatiier.  Some  times  in 
a  very  mild  season  some  seals  lemain.  Tiie  great  liiilk  of  them  inigiate, 
and  the  exact  ]»eriod  of  migiation,  as  with  all  migratory  animals  that 
I  know  anything  about,  is  alfected  to  a  greater  or  lessi'r  extent  by  the 
weather  and  the  season.     Certainly  so  with  migratiuy  birds. 

Now  in  respect  to  this  zone,  this  L'O  mile  zone — around  the  islands 
in  Behring  Sea.  Wc  have  seen  that  the  close  time  is  of  no  avail  at  all. 
How  much  will  be  the  avail  of  the  I'O  mile  zone?  I  will  show  you  in  a 
few  minutes  a  ludicrrous  picture  of  what  Russia  has  made  out  for  itself, 
by  insisting  upon  this  ;i() mile  zone  which  is  10  miles  larger  than  they 
proposed  for  us.  We  shall  follow  some  of  the  vessels  that  we  liad  in 
hand  before,  thiough  their  very  successful  voyages  around  the  (Jom- 
niander  Islands,  and  I  shall  show  by  llieir  logs — all  that  we  couh!  ^ct — 
how  much  this  .lO-mile  zone  amounts  to:  that  is  to  say,  it  amounts  to 
almost  nothing. 
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111  tlio  first  place,  who  is  ffoiiig  to  measure  such  a  zone  and  who  is 
goiiifj  to  ])atrol  it  in  seas  tliat  are  atFocted  by  fogs  and  rain  and  ronjjh 
weatlier  more  than  any  other  i)art  of  the  worhl.  In  fact,  as  you  will 
renu'inhcr,  as  has  been  pointed  out,  it  is  those  qualities  that  are  essential 
to  the  life  of  the  seals;  that  is  why  they  make  their  home  there,  that 
is  the  difliculty  of  lindinf?  any  other  home,  and  those  constituents  are 
necessary.  You  will  remember  that  the  testimony  is  that  in  a  drive,  it 
the  suu  comes  out  clear,  it  is  necessary  to  suspend  tlu'  drivin<^  and 
wait,  because  if  the  seals  are  i)ushed  aloii};'  iu  the  sun,  it  is  very  inju- 
rious. Who  is  to  ])atr()l  this?  and  what  sort  of  a  dispute  is  likely  to 
arise  on  tiie  question  whether  you  are  within  or  witiiout  20  miles  in 
such  a  sea  as  that — a  solitude  except  f(U'  the  sealers — not  like  the  har- 
bours of  cities  where  there  are  light-houses  and  landmarks  and  land- 
surveys  and  water  surveys,  and  all  manner  of  craft.  Who  is  to  fix  the 
line,  and  liow  are  you  to  ])rove  it?  It  is,  of  (;ourse,  vague  and  imlefinite; 
but  that  objection  is  a  small  one,  though  not  small  by  itself, — it  is  small 
in  comparison.  Now,  I  should  like  to  compare  that  )U'oposal  of  the 
British  (iovernmeut  with  Lord  Salisbury's  Agreement  that  has  been  so 
often  referred  to  as  to  this  close  time  and  its  dimensions. 

Sir  CiiAHi.KS  ItussELL. — Lord  Salisbury  has  denied  there  was  any 
agreement  whatever. 

Mr.  Phelps. — I  beg  your  pardon;  he  has  most  distinctly  admitted 
that  he  made  it,  and  we  have  proved  that  he  made  it  by  the  letters  of 
the  British  Government  over  and  over  again. 

Mr.  Justice  Harlan. — His  language  was  that  they  had  decided 
*'provisionally." 

Lord  1 1 ANNEN. — "Provisionally." 

Mr.  PuEi.PS. — Yes.    I  know  his  words.     I  will  come  to  that  later. 

The  President. — At  any  rate,  it  has  had  no  conclusion  excei>t  as  a 
draft. 

Mr.  Phelps. — That  is  all.  It  was  rejtorted  as  agreed  to  by  the 
American  Minister, — by  the  American  Charge  and  it  is  admitted  by 
Lord  Salisbury  to  have  been  i;iade  just  as  far  as  we  ever  asserted  it  to 
be  made — not  tluit  it  was  reduced  to  a  Convention,  but  that  it  was 
agreed  upon  as  he  says,  "i»ro\  isionally",  wliaiever  that  means;  that  is 
to  say,  it  was  understood  it  was  to  be  carried  out,  and  we  have  sliown 
that  it  would  have  been  carried  out,  except  for  the  remoustrance  of 
Canada. 

Lord  Salisbury's  lan;»:uage  is:  ''At  tliis  preliminary  discussion  it  was 
decided  ])rovisionally  in  order  to  furnish  a  basis  for  negotiations;  and 
without  definitely  pledging  our  Governments  that  the  space  to  be 
covered  by  the  pioixtscd  convention  should  be  ti*e  sea  between  America 
and  liussia,  nortli  of  tiie  47th  degree  of  latitu(  e;  that  the  close  time 
should  extend  from  ilie  ir)th  of  Ai)ril  to  tlie  Lst  of  November,"  aud  so 
forth.    And  that  is  the  best  that  Lord  Salisbury  can  say. 

Sir  Charles  liussJiLL. — Iu  the  same  letter  he  says: 

My  recollection  rciniiiuH  iniohaniied,  that  I  never  iutentled  to  iisst^nt  and  never  did 
asHcnt  to  the  detailcil  jiroiiDsiils  wliich  were  put  forward  on  bchiilC  of  the  United 
.States,  reservinjj  my  opinion  on  tlicin  for  fuller  conHideration;  but  tiiat  I  expn^.ssed 
the  fnllcst  confMUTeiiee  on  the  part  of  Hit  Majesty's  (Jovernnii'nt  in  the  yeuf-ral  jirin- 
eiple  on  wliii'h  tliosc  |tro])o.sal8  proceeded,  naniely,  the  e.stahliHiiineut  of  sn<;h  (dose 
time  as  slionld  lie  necessary  to  preserve  the  species  of  fur-seals  from  exteraiiuation. 

Mr.  Phelps. — I  shall  not  exhaust  the  small  time  that  remains  to  me 
in  going  over  that  .subject  again.  I  have  read  to  tins  Tribumil  (and  if 
the  lefcrences  are  foi'gotteu  I  can  furnish  them  again),  all  the  letters 
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that  were  written  on  this  subject,  from  the  first  letter  from  tlie  An)erican 
Minister  statinj;  this  agreement — tlic  successive  letters  of  tlie  Ameri- 
can tliaryc  stating  it — the  successive  letters  of  Lord  yalisbury  and 
OHicials  stating  it  iigain.  Theie  is  the  best,  and  the  most,  whcji  he  is 
pressed  by  Mr.  Blaine  with  the  rtcession  of  England  from  wliat  was  as 
plain  and  comi>lete  an  agreement  as  e\er  was  made  between  nations, 
short  of  ivduction  to  an  absolute  Treaty,  that  he  can  say,  1  leave  it  on 
that; — not  because  it  is  the  strongest  e\  i<lence  on  our  side  of  what  that 
agreement  was — it  is  the  strongest  evidence  on  ids.  I  pass  on  now,  1 
need  not  occupy  your  tinui  or  my  own  further  upon  that  i)oint.  The 
close  time  agrce<l  on  between  the  American  Minister  and  Lord  Salis- 
bury was  from  the  loth  of  A])ril  to  the  1st  Novr,  from  tlie  American 
coast  on  the  east  to  the  Kussian  Coast  on  the  west,  and  all  north  of  the 
47th  parallel  of  latitude. 

Did  Lord  Salisbury  ever  take  that  back?  Did  he  ever  say  to  the 
American  Government:  "1  went  too  <'ar;  1  am  now  advised,  having 
heard  from  Canada  that  it  is  unnecessary — that  a  similar  area  or  a 
shorter  time  would  dolf"  Ves,  he  did  to  this  extent— he  says  to  Mr. 
White  in  one  of  the  later  inters  iews  (when  Mr.  Wliitc  was  (7/^f/v/e  tem- 
])orarily): — '-The  1st  of  Novend)er  is  later  tliaii  is  necessary,  and  I 
should  tliiid;  tlie  1st  October  is  late  enough."  Tiiat  was  thc^  amendment 
he  proposed  after  the  time  wlien  communications  iiad  been  received  from 
Canada — after  the  subject  had  been  beh)r(^  not  only  the  LNueign  ( )nice, 
but  the  Colonial  ()lti(;e.  That  was  the  amendment  he  prop(»scd  to  Mr. 
Bayard — "You  have  nuule  it  on  the  whole  a  month  too  late;"  to  which 
Mr.  Bayard  responded  in  substance,  '•  1  do  not  think  so,  but  let  us  call 
it  the  loth  October."  Call  it  then  the  1st  October,  if  you  ])lease.  which 
is  Lord  8alisl)ury's  own  suggestion,  and  tlien  it  is  late  enougli  as  far  as 
liehring  ^^ea  is  concerned,  indeed  as  far  as  all  seas  are  coucerm  d — the 
dilierence  is  not  worth  talking  about. 

I  have  said  the  LM»  mile  /one  w  .iild  be  inetl'ectual.  I  mean  inef- 
fectual to  i)atrol  and  to  mark  it  out:  but  suppose  it  could  be  marked 
out  in  such  a  manner  as  to  be  completely  observed  so  that  no  seal  ever 
could  be  killed  within  1*0  miles  of  the  island. 

What  then  ?  What  etfect  does  it  have  on  the  sealing  in  Behring  Sea? 
What  ])roportion  of  the  nursing  females  that  are  out  from  the  shore 
would  be  protected?  A  small  portion  certainly, — I  do  not  mean  to  say 
that  there  are  no  seals  within  L'O  miles. — a  ])roportion  so  small  that  it 
would  Im'  no  good  towards  preserving  the  race.  If  you  do  not  limit  the 
slaughter  of  these  mothers  and  their  young  more  than  tliat,  do  not  Ixi 
at  the  trouble,  and  e.\i)ose  these  (Joveniments  to  the  expense  and  diili- 
culty,  of  limiting  it  at  all.  "The  game  would  cease  to  be  worth  the 
caudle."  It  is  agreed  on  all  hands,  that  the  cows  aiiiv*'  between  the 
early  June  and  tlie  middle  of  July,  and  they  remain  on  the  Islands. 
The  young  are  born,  and  i)ropagation  takes  jtlace;  and  tliey  go  out  in 
search  of  food  at  times  that  are  stated  generally  as.  "a  few  weeks;" 
"sometimes  a  few  days."  It  cannot  be  made  ix'rfectly  detinite,  but  the 
general  concurrence  of  the  testimony  is  tiiat  it  is  a  few  days  to  a  few 
weeks  alter  they  land.  Their  young  are  usually  born  inim«'diately 
upon  landing;  and  dilferent  witnesses  state  dilferent  times.  But  it  is, 
of  course,  like  all  such  fa<*ts,  a  gviieral  one  that  it  is  imiiossjble  to 
bring  to  an  exact  point.  Now  where  are  these  seals  found  when  they 
do  go  out?  That  euormcms  numbers  of  them  are  taken  is  shown.  That 
t>f  those  the  greatest  projjortion  are  nursing  mothers  is  shown.  Now 
where  are  they  taken  in  the  Behring  Sea?    That  has  not  been  <iuito 
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shown  in  the  argnnient.  I  have  not  particuhirly  addressed  myself  to 
that  question.  1  have  dealt  only  wiih  tlie  fact  that  they  were  ;'aken  in 
the  Sea,  and  when  they  were  taken, and  what  their  condition  was,  and 
what  proportion  of  them  were  in  that  condition,  and  i»ointed  out  how 
tlie  l>ritisli  evidence  concurs  with  that  of  the  American  in  its  great 
weight- 
In  the  ApiK'udix  to  Ihe  United  States  Case,  Volume  2,  we  have  from 
a  number  of  sealers  a  statenient  of  the  distances. 

On  i>age  400  Adair  speaks  of  the  distance — the  distance  I  mean 
within  which  tiiey  took  the  seals— as  being  from  30  to  l."iO  miles. 

Then  liendt  on  page  404  gives  the  distance  as  I'rum  10  to  loO  miles. 

The  ruKSiDKNT. — Is  tliis  from  the  islands. 

Mr.  PiiHLi'S. — From  tiie  islands.  On  page  405  Benson  gives  the  dis- 
tance as  05  miles. 

On  i>age  'MH  iJonde  says  10  to  100  miles  off  St.  George  Island. 

On  page  4l.'J  Collins  says  a  distance  of  100  miles  or  more. 

On  page  .'{-8  Jacobson  says,  a  distance  of  200  miles. 

On  page  448  Kean  says  a  distance  over  150  miles. 

On  page  4;}5  Laysing  a  witness  who  is  also  examined  on  the  liritish 
side  says  from  50  to  150  miles. 

On  page  4(14  ^laroney  says,  a  distance  of  40  to  L'OO  miles. 

These  are  all  the  witnesses  I  believe — it  is  intended  to  be  all  the  wit- 
nesses— who  give  precise  distances. 

Captain  Shei)ai(l  of  the  United  States  Kevenue  ^Marine  made  18  seiz- 
ures of  sealing  vessels,  and  states  that  the  skins  were  two  thirds  to 
three-fourths  those  of  feniules.  lie  says  that  of  the  females  taken  at 
r.chring  Sea  nearly  all  aie  in  milk;  and  he  has  seen  the  milk  on  tlie 
di'cks  of  sealing  vessels  that  were  mure  tlian  100  miles  from  the  Pribilof 
Islands.  And  these  seizures  wei'c  not  confined  to  any  partii-ular  sum- 
mer.    They  range  along  fiom  .July  .'JOth  to  August  15, 

If  you  will  have  the  kindness  to  turn  to  nuip  No.  5  in  the  portfolio  of 
maps  annexed  to  the  Tnitt'd  States  case,  you  will  see  how  it  is  marked. 

'i'he  PltEsiDEN'i'. — The  seizures  map. 

.Mr.  PiiELPS. — Ves  it  is  mai)  No.  5  called  "seizures".  On  that  map 
are  laid  down  the  places  where  the  vessels  there  named  engaged  in  seal- 
ing were  seized,  by  Caittain  Sliei>ard  of  the  Revenue  .Marine,  whose 
testimony  is  gi\ en,  and  upon  whose  log  and  upon  whose  testimony  this 
Chart  is  conij>iled. 

Mr.  -lustice  IIaim.an. — What  do  those  dates  on  the  light  below  the 
line  mean  .'     Is  that  the  date  of  seizure:' 

Mr.  PllELPS. — Tiie  date  of  seizure;  and  it  will  be  found  that  those 
dates  cover  from  June  .iOth  to  August  l8th~tlii\v  are  all  within  that 
])eriod.  Tlie  map  speaks  for  itsell'.  The  great  majoiity,  as  the  scale  of 
tlu^  map  will  show,  of  these  seizures  were  (iO  miles  or  more  than  (iO 
miles,  and  a  considerable  number  of  them  a  great  deal  moie  than  (iO 
miles,  clear  down  to  the  passes  through  the  Aleutian  chain.  Not  a 
word  can  be  added  to  that  map  as  showing  where  sealers  a;e  found. 

Now  of  the  \ cs  els  so  seized,  we  have  i»lotted  the  logs  of  four — all 
that  we  have — showing  where  they  had  been.  This  map  shows  where 
they  had  lieeii  sci,:ed.  Where  had  they  been  sealing  ?  If  you  will  take 
the  llrst  volume  of  the  United  States  Appendix,  and  open  it  at  page 
5L'5  (and  in  thri-e  subse(|Ment  pages  531,  543,  and  574),  you  will  find 
]tlottcd  the  courses  taken  by  four  of  these  vessels  timt  were  then  seized. 
The  lirst  one  is  the  "  lillen",  page  5i,'5.     She  entered  J'.elaing  Sea  ou 
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tlie  10th  July.  The  lo<;  ends  on  the  .'j(ttli  July;  and  nerceiviiij;  where 
the  I'l'ihylof  Islands  are — on  the  left  hand  lower  corner  <»f  that  map, 
the  map  shows,  at  a  fjlance,  whereabouts  tliis  vessel  had  been  sealin};. 
Turninjfover  to  i)a{;erKil  you  Hnd  thelopof  tlie  "Annie",  which  entered 
the  sea  on  flune  -3 — a  week  earlier, — and  tlie  lo<;  ends  August  the  loth. 
You  see  where  the  vessel  was — at  least  (iO  miles  from  the  nearest  jioiiit 
to  the  island  tliat  it  reached:  and  almost  all  its  (a'uise  was  a  distance 
round  these  Islands,  1(50 — 170  miles  olf.  1  am  reminded  by  (leneral  Fos- 
ter, that  the  island  of  Unalaska  is  1!)0  miles  away;  and  you  see  from 
the  map  that  with  the  exception  of  one  excursion  that  tiiis  vessel  made 
uj)  and  back  again,  her  sealing  was  all  from  100  to  170  miles  from  the 
islands. 

The  "Alfred  Adams"  map  which  will  be  found  opposite  to  page  a4.'{, 
shews  where  that  vessel  was  taken.  It  approached  somewhat  nearer 
the  islands,  but  the  great  body  of  tiie  seals  were  taken  over  100  miles 
away.  That  log  begins  with  entering  the  sea  on  the  Oth  of  July,  and 
ends  on  the  (ith  of  August. 

Then  the  log  of  the  "Ada", — the  only  other  vessel  we  liave — is  found 
opposite  to  page  574;  and  its  nearest  ai)proach  to  the  island  was  4(5 
miles  <listant.  In  the  area  that  is  uuiiked  within  the  dotted  line  along 
on  the  iii'i  parallel  or  just  below — between  the  atSth  and  the  o.jtli  parallel 
of  latitude — there  are  rM(5  seals  taken  in  18  days,  an  average  of  .50  a 
day.  Then  down  near  Unimak  and  Unahiska,  you  will  see  a  large 
number  of  seals  and  a  good  deal  of  sealing  done  at  that  long  distance. 

The  1*jji;sidi:nt. — Is  it  contlrmed  tJiat  those  are  seals  on  tlieir  way  to 
the  islands,  or  on  their  way  from  the  islands? 

Mr.  I'liKLi's. — They  must  be /row  the  islands  by  the  routes  I  have 
given,  because  while  one  vessel  chooses  to  enter  the  sea  as  early  as  dune 
20th,  all  the  rest  are  in  it  in  duly;  so  that  the  herd  on  the  way  to  the 
islands  with  their  young  must  of  course  have  readied  the  islands, 
because  they  ai'c  all  on  tlie  isl mds  by  that  time. 

The  President. — As  regards  females,  these  were  not  ;.eals  with 
young? 

^Ir.  TiiELPS. — Xo,  they  are  nursing  females — females  who  have  left 
their  young  on  the  shore. 

Sir  Charles  IJussell. — We  say  some  never  were  on  the  islands  at 
all. 

Mr.  Phelps. — One  other  observation  on  the  cruise  of  the  "Ada".  In 
the  area  that  is  indicated  there  wiiich  was  nearest  to  the  islands,  tlie 
average  sealing  was  30  seals  a  day.  Down  here  at  a  distance  of  175 
miles  or  so  the  average  of  seals  taken  was  57. 

Marcjuis  Venosta. — During  the  month  of  July  or  the  month  of 
August? 

Mr.  Phelps. — During  the  iieriod  between  July  the  I4lh  and  August 
the  24th.  This  vessel  entered  the  sea  on  the  14lh  duly,  and  the  log 
that  we  have  published  and  from  which  this  is  plotted,  eiidson  the  24th 
of  August. 

(Jeneral  FoSTiOR. — The  map  shows  seals  taken  each  day.  It  shows 
for  instance  on  August  ll'th,  123  seals. 

.Mr.  Phelps. — In  tlie  llritish  Commissioners  lleport  we  have  fcdlowed 
every  trace  that  the  evidence  ou  either  side  enables  us  to  furnish  our- 
selves with,  where  any  sealing  vessel  was  at  an}'-  given  time,  as  well  as 
to  lind  out  the  proportions  of  catches.  With  their  Ueport  they  submit 
a  nnmberof  Depositions  which  give  distances  from  the  islands  at  which 
the  deponents  seal.    1  will  just  refer  to  that  giving  the  page. 
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Oil  i)!i{j('  L.'.'52  (»l"  tho  Mritisli  ('oinmissioiiers  Report  or  Appondix  to  it, 
there  is  Andrew  i.iiiiij;'  who  testilies  tiiat  he  lias  never  been  closer  than 
30  miles — nsiially  .'»()  to  1H>  miles  from  the  islands. 

On  |)a<ie  i-''5«i  Captain  William  Cox  sa*  s  that  he  has  sealed  nsnally 
from  100  to  1  U)  miles,  and  the  nearest  hj  has  been  is  80  miles. 

Captain  Petit  on  page  I'llO  says  he  has  usnally  sealed  from  (>0  to  100 
miles. 

On  i)age  22t  Captain  Baker  says  he  has  usually  sealed  from  30  to  90 
miles. 

On  page  238  Captain  TTaekt  tt  says  he  has  nsnally  sealed  from  50  to 
]aO  miles,  and  never  nearer  than  50. 

In  the  Jiritisli  Counter  Case,  in  the  2n(l  Volume  of  the  Appendix, 
you  will  find  some  more  Depositions  in  which  these  distances  are 
mentioned. 

On  page  47  Cai)tnin  Sieward  s])eaks  of  120  miles. 

On  ])age  47  Captain  Dillon  says  110  miles. 

On  page  00  Cai»tain  Warren  says  a  distance  never  nearer  than  50 
miles — geiieT'ally  7."")  miles. 

On  ])age  100,  Captain  IMm^kney  says  a  distance  of  SO  to  150  miles 
■west  of  tSt.  George's  island. 

On  i)age  100,  Mr.  Hughes  says  a  distance  of  100  miles  west  of  St. 
George's  island. 

On  i)age  108  A.  W.  lioland  says  a  distance  of  50  to  125  m...s. 

On  page  l.'iO  Frederick  Crocker  sa\  s  a  distance  as  far  as  200  miles. 

Mr.  Car'KR. — All  these  speak  of  iiaviiig  taken  mirsiinf  females. 

Mr.  PiiKLPS. — Yes,  every  ene;  and  in  tact  as  I  have  already  shown, 
there  is  nothing  else  to  be  taken  except  a  very  small  ]»roportion  of  young 
seals  or  of  young  females.  The  testimony  J  have  gone  over  shows  that 
tlie  vastpro])ortion  were  of  tliiscliaracter, — by  an  enormous  preponder- 
ance of  evidence,  and  1  am  endeavoring  now  only  to  locate  the  places. 
I  do  not  go  back  to  the  other  (piestion. 

Now  will  vou  kindly  look  at  the  same  chart  No.  5  of  iie  United  States 
Case. 

The  Presii)i:nt. — The  i)nrportof  my  (luestion  was  this — that  there 
is  a  great  dil'l'erence  between  these  catches  alter  .Inly  in  Behring  Sea 
and  the  catches  along  the  north-west  (toast  before  the  seals  have  gone 
to  r.ehring  Sea.     Are  they  all  mothers  or  gravid  females? 

Mr.  I'liKi-i's. — Yes.     Here  they  are  gravid  females. 

'i'iie  Pijksii)j:nt. — They  are  iiuising  mothers? 

Mv.  PiiKLi's. — On  the  north-west  coast  you  meant 

The  I'K'HSIDIONT. — Yes.  < 

Mr.  I'liKLPS. — In  the  Behring  Sea,  these  animals  have  all  had  their 
young — those  that  are  going  to  hi  ve  any — and  many  are  pregnant  again. 

The  Pu'KsiDKN'i'. — The  first  sealing  was  much  more  detri mental  to  the 
si)ecies  tlum  the  second  sort. 

]Mr.  PuKi-PS. — That  is  a  matter  of  estimate. 

The  l'KE^^Il)];NT. — Immediately  1  mean. 

I  do  not  want  to  interru])t  your  argument — I  mean  according  to  your 
inference.     It  is  your  meaning  1  wanted  to  fix. 

Mr.  I'llKi  rs. — Tiiat  depends  on  whether  the  young  left  on  shore  per- 
ish. Young  may  perish  alter  the  death  of  the  mother  as  well  as  before. 
But  it  depends  on  anotiier  consideration  which  all  the  evidence  shows, 
that  bel'ore  these  females  leave  the  islands  at  all  they  areagaiu  impreg- 
nated. 

The  President. — All  these  facts  are  before  us. 
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Mr.  PiiHLPS, — Yps,  T  neo«l  not  stop  about  tliiit.  On  tliat  rliart  you 
will  also  see  localities  where  sealers  were  warued  and  seized  iu  1S91 
under  the  modus  vivendi.  Of  the  (J.'5  vessels  that  were  seized  or  wained, 
48  were  more  than  20  miles  from  the  Pribilof  Islands.  Of  that  number 
more  tiian  half  were  more  than  50  miles  from  the  island;  no  vessel 
was  warned  before  the  r)tli  July,  and  tliere  were  until  the  iin'ddle  of 
Aufjust.  waniiiifis  every  day.  Now  sui)i>osethat  ail  thi8  time  tiiere  had 
been  a  L'O  mile  zone,  and  suppose  it  hacl  been  ])()ssible  toi)atrol  it,  and  it 
had  been  i)atrolled  so  that  it  was  not  invaded — 1  should  like  to  know, 
in  the  liji'lit  of  these  faets,  what  diminution  would  have  takesi  ]»hi('e? 
Some  of  eourse.  I  do  not  deny  that  seals  are  taken  within  20  miles, 
but  a  proportion  so  small  that  sis  I  remarked  a  little  while  ajjo  it  is  uo 
use  at  all  to  i)revent  it;  you  may  as  well  let  it  go  as  to  repress  it  to  such 
a  line  as  that. 

I  will  not  deal  with  the  attempt  that  is  made  to  show  that  these  cows 
become  immediately  dry.  The  thing  is  ])reposterous.  With  noaninuil 
of  the  mannrial  class  is  any  such  statement  true.  And  more  than 
that,  the  nursing  period  of  the  young  seals  (in  which  they  are  help- 
less), confirms  that;  and,  more  than  that,  this  vast  body  of  testimony 
that  the  day  before  yesterday  I  presented  to  you  to  show  the  actual  con- 
dition of  the  great  proportion  of  these  seals  which  were  taken.  The 
suggestion  does  not  bear  a  moment's  investigation.  It  was  started  by 
this  man  Cai)tain  Warren  who  is  proprietor,  or  part  pro|)rietor,  of  a 
good  many  of  these  vessels,  and  he  set  up  the  suggestion  that  you  may 
Immediately  begin  to  kill  seals  as  soon  {is  they  go  to  sea,  because  while 
they  are  nursing  their  young  they  dry  up  immediately  in  a  manner 
unknown  to  any  such  animal — in  a  manner  that  would  leave  the  young 
to  starve.  Tliat  is  the  only  attem|tt  to  break  the  force  of  this  tre- 
mendous body  of  evidence  to  prove  that  the  fact  is  not  so. 

I  need  hardly  detain  you,  because  it  is  a  com{)aratively  unimportant 
question;  but  I  will  briefly  touch  upon  it  to  show  that  the  catch  in 
Behring  Sea  is  much  larger  than  that  on  the  coast,  in  point  of  numbers. 
The  oidy  years  in  which  we  have  any  evidence  on  that  point  aie  three, — 
1889,  1890  aiul  1891;  and  1891  is  only  part  of  a  year,  because  the 
moduli  rircndi,  as  you  will  remember,  came  into  operation  during  that 
year;  and,  therefore,  that  is  but  ])artial.  But  taking  from  the  British 
Commissioners'  Table  the  cat(!h,  at  pages  205,  211  and  212,  we  have 
summarised  what  it  shows.  In  1889  there  are  shown  21  vessels  with  a 
catch  on  the  coast,  that  is  in  the  North  I'acilic,  of  12,.'{71  seals.  In  18i>0, 
30  vessels,  (yon  see  they  had  increased  one-half,)  with  a  catch  on  the 
coast  of  21,390,  pretty  well  approaching  to  double  the  catch  of  the  year 
before. 

Mr.  Justice  Harlan. — You  say  "coast";  you  mean  "spring  and 
coast"  added  together. 

Mr.  I'liKLFS. — I  mean  the  North  Pacific. 

Sir  CiiARLKS  KrssELL. — South  of  the  Aleutians. 

Mr.  PiiEF-i's. — South  of  the  Aleutians,  before  you  enter  tlie  Behring 
Sea.  In  1891  these  vessels  had  increased  to  45,  and  the  coast  catch  that 
year  was  20,727. 

Mr.  Justice  Harlan. — What  is  the  last  reference,  the  one  of  1891? 

Mr.  Phelps. —It  is  page  212. 

The  President.— No.    It  is  205,  i  think. 

Mr.  Phelps.— Tiiat  is  an  average  of  507  skins  to  all  the  vessels  during 
the  whole  three  years 

Now  take  the  same  years,  and  see  what  was  done  in  P>ehring  Sea. 
lu  1889  there  were  the  vessels  that  we  have  an  account  nf,  and  the  catch 
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was  l.l.tni  in  Bolirinjj  8t'ii,  coiisidciably  larger  tliaii  21  vessels  took  on 
the  coast.  Ill  l.S!>0,  U4  vessels  in  lieiiring  Sea  took  18,10");  in  18U1,  40 
vessels  took  28,888. 

Mr.  Jnstiee  Harlan. — You  say  40  vessels.  1  see  the  table  says  50 
vessels. 

Mr.  riiKT,rs. — Some  of  them  did  not  go  into  the  sea.  These  calcula- 
tions have  been  carefully  made,  and  1  am  sure  they  are  accurate.  So 
that,  in  .'{  years,  80  vessels  took  inside  the  sea  02,550  seals.  Tiie  time 
of  the  lU'hring  Sea  operations  is  shorter.  It  is  all  <'oini)iised  within 
Jnly  and  August.  The  coast  catch  begins  as  soon  as  the  vessels  can  go 
out  and  it  certainly  is  shown  here  to  ha\e  occui)ied,  more  or  less,  Feb- 
ruary, March,  April,  May  and  June,  May  and  -June  being  much  the 
largest  months.  This  is  an  average  of  727  skins  a  vessel  in  liehring 
Sea. 

Mr.  Gram. — Is  that  only  in  the  eastern  coast  of  Behring  Sea. 

Mr.  Phelps. — Yes. 

Mr.  Gram. — Not  in  the  Asiatic? 

Mr.  TnELPS. — No  the  eastern  side. 

Mr.  Gi{AM. — I  think  the  western  side  is  included  in  that;  do  not  you 
think  vso? 

Mr.  PiiELPS. — It  nuiy  be. 

Mr.  Gram. — You  will  find  it  in  the  Comm.issioners'  Report,  para- 
graph 08. 

The  I'K'ESIDENT. — That  was  the  first  year  of  the  modus  rirendi. 

Mr.  Phelps. —  Yes  that  accounts  for  the  size  of  the  catch.  It  must 
be  so — the  uiodiis  riveudi  was  in  o])c"ati(>n. 

Sir  (Charles  ]{i'sskll. — Mr.  Gram  is  (juite  right. 

Mr.  Phelps. — (ieneral  Foster  says  there  is  an  estimate  there  of  ;4bout 
5,000  on  the  Asiatic  side.  Jf  there  is  any  uncertainty  about  those 
figures,  we  will  refer  you  to  othv*r  figures  that  are  sufficient  for  my  pur- 
pose. I  thinlv  your  suggestion  iscoirect.  Itcontains  a  certain  amount 
for  the  westei-n  catch.  It  does  not  affect  tlie  average.  The  aveiage, 
y<m  will  see.  of  the  vessels  on  the  coast  catch  was  507  and  the  average 
in  the  Sea  is  727. 

Mr.  .Justice  IIaijlan. — Betbre  yon  leave  that,  I  want  to  ask  as  to  this 
table.  On  205  tlicie  is  .i  colnmn  there  '•  Date  of  Warning"  does  that 
mean  those  vessels  liad  got  into  Hcliiiiig  Sea  without  noticeof  th'^  modus 
virend i  oi' \SUl  and  were  wanicd  ont? 

Mr.  Phelp.-^. — Yes  they  g(tt^  into  tin'  sea  ]>resuinably  without  notice. 

The  modus  ilUl  not  come  into  cit'cct  till  .June  the  i5tli  so  tliat  it  is 
quite  probable  the  vessels  got  in  without  notice,  but  whether  w:th  or 
without  notice,  they  were  tlu'ie,  and  warned  on  t*Iiose  dates. 

Sir  Chakles  Ki'ssell. — You  will  see  in  the  nUimato  column  oi  the 
right  some  never  got  iiL  The  other  rei)iesents  those  that  got  in.  The 
others  were  not  in. 

Mr.  Priin.ps. — That  is  so,  but  the  vessels  I  have  been  dealing  with 
are  those  that  got  into  Behring  Sea. 

The  I'KESiDiCNT. — Have  you  nmde  out  a  total  ])roportion  of  catches 
in  liehring  Sea  and  catches  on  the  coast? 

]\Ir.  L'helps. — Yes.  in  this  way, — that  the  average  for  the  vessels  in 
the  North  i'acific  on  the  coast  is  .■»07  skins.  The  average  for  vessels  in 
the  Behring  Sea  is  727  and  for  half  the  time — the  season  in  P.elning 
Sea  being  so  much  sliorter. 

Now  I  will  ask  your  attention  to  a  little  more  plotting  we  have  done 
for  the  benefit  of  tlie  K'ussian  (iov<Mninent,  as  well  as  this  Tribnnal,  to 
inform  them  of  the  fruits  of  their  diplomacy.     We  had  yesterday  19 
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v«»ssels  (in  tlic  ("liiirl.  This  ('li;irt  shows  the  course  of  S  of  those  Cniia- 
(liiin  seali'is  which  we  pointed  out  on  the  t'iiart  yesterchiy,  tlie  only  8 
that  went  over  to  tlie  Russian  Islantls.  There  is  no  selection  because 
we  plotted  every  one  that  we  conlil. 

]\Ir.  Justice  IIaklan. — Where  are  the  lo^s  of  these  vessels? 

Mr.  PiiELPK. — They  are  in  the  IJritish  Counter  Case,  Volume  II, 
Ai)pendix,  pajje  187. 

You  see  where  tliose  8  vessels  started  in  the  vicinity  of  Attn  and 
Ayattu,  belonginff  to  the  chain.  You  see  the  two  Kiissian  Islands,  an<l 
around  them  tlie  red  line  indicates  a  .'iOniile  zone;  the  black  lines  show 
the  course  of  each  vessel,  so  that  it  can  be  traced  all  the  way  where  it 
went.  You  will  see.  in  tlie  first  phice,  how  few  of  those  vessels  invaded 
the  .'!()  mile  zone  at  all. — how  few  lines  there  are  within  the  red  circle 
that  indicates  the  ;{((-mile  zone. 

The  IMiESiDENT. — You  do  not  show  where  the  Russians  made  the 
seizures? 

.Mr.  Phelps. — No;  we  show  the  logs. 

Sir  Charles  Kussell. — That  is  a  fact  in  disjmte  between  the  two 
Governments  at  present:  but  their  alleviation  is  they  were  seized  within 
the  3mile  limit  or  in  hot  ])ursuit  outside  tlie  .'{-mile  limit.  As  to  some, 
it  is  admitted  they  were  seized  outside  the  three  mile  limit. 

Mr.  rHELVS. — We  have  plotted  the  iojrs  of  the  ves.sels,  and  my 
learned  friend  has  correctly  stated  the  contention.  The  contention  is 
that  the  boats  had  been  within  and  were  then  found  .vithout;  I  <io  not 
go  into  that.     All  we  have  is  the  statement  that  speaks  for  itself. 

The  I'ltESiDENT. — That  shows  the  lofj  was  not  quite  accurate. 

]\Ir.  Thiolps. — That  is  true.  It  is  ojien  to  this  criticism.  We  have 
taken  the  lofjs  of  these  vessels,  not  of  the  vessels  seized. 

The  President. — None  of  these. 

INIr.  Phelps. — One  I  am  told  was,  and  the  other  seven  were  not. 
We  have  taken  the  lojys  of  these  8  vessels,  and  traced  them  on  the 
maps.  If  the  loj^s  are  fakse  or  Mctitious  then,  of  course  this  amounts 
to  nothing,  but  assuming  the  h.gs  were  correct,  because  7  of  them  were 
not  seized  or  complained  of,  yon  see  where  the  sealing  was  done.  Then 
if  you  cast  your  eyes  upon  the  black  jioiiits  indicated  at  the  points  of 
the  angles  and  courses  outside,  you  will  see  where  seals  were  taken 
according  to  this  log  and  the  number  where  the  catch  is  more  than  50 
in  a  day.  Inside  the  30  mile  zone  the  catch  is  gi^en,  whatever  it  is, 
whether  more  than  oO  or  not.  and  the  actual  number  of  seals  shown  to 
have  been  taken  by  the  log.  within  30  miles,  is  vshown  on  the  map. 
Outside  of  the  30-nnle  zone,  only  the  daily  catches  were  taken,  that  are 
50  and  upwards. 

Mr.  Justice  Hat? LAN. —On  the  right  of  the  map  you  see  219  seals 
taken  in  the  30 mile  zone. 

]\lr.  Phelps. — Yes,  1  am  about  to  allude  to  that.  The  result  is  that 
within  the  30  nnle  zone,  as  shown  by  these  logs  there  were  lilO  seals 
taken;  outside,  3,817,  Now  if  the  3U mile  zone  had  been  then  in  force, 
and  had  been  observed  and  not  violated,  what  jiroportion  of  the  seals 
taken  by  these  eight  vessels  would  have  been  saved?  210,  or  not 
enough  to  warrant  interference. 

Mr.  Justice  Harlan. — Do  you  mean  it  appears  from  the  logs  that  of 
4,02(5  seals  3,817  were  taken  outside  the  30-mile  zone. 

.Air.  Phelps. — Yes,  and  211)  inside. 

The  President. — The  purport  is,  you  do  not  mean  to  encourage  the 
Kussiau  Government  to  renew  their  ariaugenieuts  witii  lingland. 
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]\li'.  I'Mi'.T.rs. — T  iiiii  fortnimtoly  notcliarjfcd  with  the  coiKliict  offlioir 
(lijildiiKicy. 

Sir  CiiAiM-KS  KrssKLL. — And  my  learned  frietid  lias  already  con- 
demned or  written  tiie  ei»it;n»ii  of  di|)Ioiiiacy. 

Mr.  IMiKi-i's. — If  the  l>ritish  (Joveriinient  had  The  inforniiition  on 
whicii  these  charj^eH  aie  founded  and  the  linssian.s  had  not,  it  is  evident 
that  tlie  Kussians  have  yet  somethiiifj  to  learn  on  the  subject  (»f  i)cla^ic 
sealing-;  and  in  inakinj;'  those  arrangements  they  will  possibly  verity 
an  old  i)roverl>,  which  does  not  belong  to  diplomacy.  whi(!h  is  ''tiie  more 
haste  the  less  speed."  What  we  have  to  <lo  with  it  is  to  show  the  value 
of  this  .".()  mile  zone.  Now  reduce  the  SOinile  zone  to  20,  and  see  of 
these  L'lD  seals  how  nniny  would  be  left  inside. 

In  leaving  this — iind  1  nuist  not  dwell  on  it,  because  a  demonstration 
in  mathematics  cannot  be  added  toby  being  talked  about — a  pai)er  inis 
been  laid  befoie  you  which  1  have  shown  my  learned  friends  on  the  other 
side,  containing  certain  extracts  from  evidence — nothing  more  I  believe, 
as  to  a  fact  which  has  been  spoken  of  in  this  case  by  some  witnesses  as 
tending  to  show  that  the  female  seals  did  not  go  out  to  obtain  food — the 
condition  of  things  on  the  rookeries — 1  will  ask  attention  to  the  evidence 
tliere  coi>ied.  1  sliall  not  say  anything  about  it;  it  is  evidence  in  con- 
tradiction of  that  suggestion. 

Now,  is  it  possible  tiiat  liegulations  of  this  character,  a  20-mile  zone 
round  the  Pribilof  Islands,  when  nine-tentiisof  the  seals  are  taken  out- 
side it,  and  a  time  limit«'d  between  tlie  lath  of  iSeptend)er  and  the  tirst 
of  the  following  -luly,  wiien  no  sealing  at  all  would  be  done  in  Behring 
Kea  if  there  were  no  time  lindt,  is  to  be  the  result  of  the  high  sounding 
and  constantly  repeated  statement  on  tiie  ])art  of  Great  Britain  all 
through  this  diplomatic  correspondence,  that  they  were  ready  to  join 
and  to  do  everything  that  is  necessary  for  the  j)rotectioti  of  the  seals? 
Is  that  the  result  of  the  language  of  tliis  Treaty  in  the  Article  that  has 
been  so  often  read  ?  Is  it  a  compliance  with  the  langinige  ?  Is  it  otlered 
as  a  comi)liance  with  it?  Is  it  at  all  in  conformity  with  the  instrnctions 
whicli  that  (iovernment  as  well  as  ours  gave  to  the  Commissioners  who 
ought  to  have  settled  rluMpU'stion  and  would  have  settled  thfc»|uestion 
if  both  sides  had  addressed  themselves  to  it;  and  if  it  had  not  turned 
out  that  one  side  was  addressing  itself  to  the  <iuestion  of  what  is 
necessary,  and  the  other  side  was  adilressing  itself  to  the  business 
of  i»reserving  at  all  hazards,  and  in  every  possible  way,  and  not  only 
lu-eserving  but  increasing,  the  business  of  jx'lagic  sealing? 

A  few  words  in  resj)ect  to  the  I{egnlations  that  have  been  submitted 
by  the  United  States.  If  the  proliibition  oft  pelagic  sealing  is  not 
necessary  to  the  preservation  of  the  seal,  then  there  would  be  no  war- 
rant for  adoi)ting  such  Kegulati»»n8.  We  do  not.  for  one  nu>ment, 
claim  and  have  never  claimed  that  anything  shonld  be  doiu^  here  to 
imi)rove  or  benefit  the  business  of  the  United  States  in  this  indus- 
try, to  give  them  a  monoi)oly,  or  anything  else.  That  is  notne<!essar5'^ 
for  the  preservation  of  the  race.  Tliere  is  where  the  authority  of  this 
Tribunal  stops.  There  is  where  the  reason  of  it  stops,  and  we  should 
not  tor  a  moment  be  <'onsciously  guilty  of  asking  for  a  regulation  that 
is  not  necessary  for  that  ])urpose, 'even  though  it  might  be  indire»;tly, 
somehow  or  other  beneticial  to  the  profits  of  tiiis  industry,  with  which 
we  have  no  moic^  to  do,  in  my  Judgment,  than  we  have  in  preserving 
the  profits  of  pelagic  sealing.  Wliy,  then,  do  we  projiose  to  prohibit 
it?  Because  on  this  evidence  it  is  demonstrated  that  it  cannot  exist, 
to  a  degree  that  would  indnce  anybody  to  engage  in  it,  without  exter- 
miuating  the  race.    1  do  not  say  that  you  may  take  no  females  out  of 
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the  herd  without  extoriniiiatinj;  the  race.  That  would  be  an  extieiiio 
statt'-iiient.  You  caiiiiot  take  enouj,'h  to  make  this  luisinoss  worth  fob 
lowin<;  upon  theevidoiice  in  tliis  case  whicii  1  have  shown  bflbre  to  be 
so  eonelusive  and  so  overwiielminf;'.  witliout  destro.vinji'  the  raee.  I 
respectriilly  sulniiit  this  question  to  the  Tribunal.  I(»  the  ronsidoration. 
in  view  of  the  evidence,  of  every  ;\Ieinb(>r  of  it  -iiow  far  can  you  stop 
short  of  that,  and  preserve  the  seals?  Take  tlu^  month  of  January  and 
consider  that,  or  take  the  month  of  rebruary,  because  .lanuary  is  too 
small  to  be  noticed,  if  there  is  anytliiiijjf  at  all.  Take  I  lie  month  of 
February  ami  then  }n>  on  to  March,  do  on  in  this  incrcasiiifj  ratio  to 
April,  ^lay  and  .luiie,  and  then  }j;()  into  IJehriiif^  Sou  till  the  l~»tli  Sep- 
tember wlien  they  are  all  {^one.  Draw  the  line  if  you  can.  where  it 
is  enouffh  short  of  a  prohibition,  to  accomplish  the  object  for  which  you 
are  assembled  here,  in  tli('ev<'nt  that  it  turns  out  that  the  United  States 
liave  not  that  property  interest  or  li^-lit  to  i)rotection  which  enables  it 
to  defend  itself.  If  we  have  jjone  too  fiir — if  in  this  llejiiilatioii  of 
absolute  prohibition  you  find  we  have  j;(»nc  further  than  is  necessary,  to 
that  extent  you  will  curtail  it  of  course — It  would  be  your  duty  to  eur- 
tail  the  Jiejiulations  we  propose,  bcarinjf  in  mind  that  you  cannot  limit 
the  number  taken.  It  is  imjiossible  to  limit  sex  or  even  a{>e.  Druw  the 
line  for  yourselves,  I  respoctiully  submit,  and  see  how  far  short  of  a  sub- 
stantial i)roliibition  you  cau  stop  and  coiisiicntiously  say  that  you  hiive 
preseived  tlm  race  of  seals  from  extermination.  With  tlie  answer  to 
that  question  which  the  Tribunal  shall  reach,  we  are  bound  to  be  satis- 
lied  and  we  shall  be  satisfied. 

Then  as  to  the  extent  of  area  we  have  named  in  our  regulations,  East 
of  ISO,  and  North  of  o5. 

The  rRESii)i;^T. — Does  that  comprise  the  whole  of  your  limit  with 
Russia? 

Mr.  Phelps. — It  comprises  the  migration  current,  and  to  go  further 
than  that,  and  take  in  the  migration  current  through  the  Cominander 
Islands  would  be  for  the  benefit  of  Kussia;  which  is  what  Lord  Salis- 
bury agreed  to  do  at  the  instance  of  Kussia.  That  is  not  for  our  beiielit, 
and  it  is  not  for  us  to  ask  it  here,  nor  is  it  within  the  jiower  of  the  Tri- 
bunal, as  it  is  the  preservation  of  the  Piibilof  Islands  seals  you  are 
charged  with,  because  liussia  is  not  a  I'.arty  here. 

The  PiiEsiDEivT. — You  are  satisfied  with  ISO. 

Mr.  Phelps. — Yes,  that  takes  in  the  migration  course.  Outside  of 
that  there  are  only  a  \('ry  few  seals,  which  we  do  not  take  into  account. 

The  President. — ;).■»  degrees  goes  below  San  l"i ancisco. 

Mr.  Phelps. — It  goes  below  San  I'rancisco,  mid  that  is  12  degrees 
lower  down  than  the  line  agreed  ui)oii  with  Loid  Salisbury,  which  was 
47.  Here  again  that  limit  of  latitude,  you  will  bear  in  mind,  at  that 
time  was  criticised,  but  there  never  was  any  objection  stated  to  it,  and 
if  you  are  to  repress  sealing  in  the  Pacific  Ocean  at  all,  10  degrees 
more  or  less  do  not  amount  to  much;  but  we  invite  attention  to  that. 
If  it  is  too  far,  wh^',  of  course,  yon  will  limit  it.  bearing  in  mind  that 
"we  do  not  mean  to  claim  anything  more  than  is  ncctessaiy. 

These  are  the  two  propositions  on  the  one  side  and  on  the  other. 
There  is  the  Treaty  that  defines  the  dispute  between  these  ]»arties,  the 
object  and  purjiose  of  this  Arbitration.  If  this  jyart  of  the  case  is 
reached,  there  is  the  duty  to  discharge  whicli  the  Tribunal  has  been 
kind  enough  to  accept  at  the  reciuest,  and  upon  the  instance  of  the 
Governments.  There  is  the  evidence  that  points  out  the  limits  to  which 
thedischargeof  thatduty  mnstinevitablycarryit;  and  when  I  say  inevi- 
tably, I  do  not  mean  to  say  that  the  line  we  have  adopted  of  35°  is  the 
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Ix-st  <nn',  tli»^  jmlicions  oiu*.  tlu'  true  oiio,  or  (luit  tin'  (lill'crciicc  Itcfwccii 
4(»  iiiid  .'!"»  is  \\\v\  i(iihl«'.  W'f  >iiii|i|y  sii^^^-cst  tliat  as  ii  pKtinw  Ixmiitliiry, 
as  ii  Just  oiK",  as  a  lair  one,  not  lut'aiiiiifj,  <»f  <'(»iirso,  (o  say  with  the  <on- 
liileiicc.  with  which  I  have  said  some  tliiiij-s  here,  that  it  is  absolutely 
necessary  to  ;ro  to  that  extent. 

A  few  words,  and  but  a  few  on  another  topie,  eonnccted  with  the 
Hejjulations — niuncly,  their  (UilbrceuicMt.  I  luisundcistifod.  owinj;  to 
not  havinj;  had  the  advautaf^e  of  readiu},'  n\y  learned  friend's  remarks 
yesterday,  wliat  he  h.id  i»roj)osed,  and  for  that  I  should  apolo;,n/,e.  I 
consider  the  ease;  upon  what  1  understand  now  that  lu^  <lo(s  prop(»se, 
and  that  is,  that  a  vessel  seized  for  violation  of  any  Ke^ulaf  ions  that 
the  Tribunal  siionld  inijjose  and  tlie  country  should  adopt,  should  be 
handed  to  the  IJritish  authoiities  to  be  dealt  with.  The  error  I  iniide 
was  that,  instead  of  haMdin<;  over  the  vessels,  we  wcu'e  to  make  a)>pli- 
eation  and  coiiiplaint  in  respect  of  them.  Our  Re^iulation,  on  tlicotlier 
liaiid,  ])rovides  for  the  seiziiifj  of  such  infriuf^inj;  ves.sel  and  takinj>-  her 
into  the  prtrts  of  the  United  States  to  be  proceeded  with  in  Courts 
in\ csted  with  such  jurisdiction  by  our  Statutes  on  the  i)rinciple  of  what 
is  known  as  piizelaw.  All  lawyers  ^understand  that  the  principles  of 
l)ri/.e  law  do  not  exchnle  the  nation  to  whose  citizens  the  seized  vessel 
Ix'lonjjs.  It  condemns  the  vessel,  but  it  does  not  exclude  the  initiou 
from  asseitinjf  a  tslaini  based  ui)on  the  charjje  that  the  vessel  was  impiop- 
erly  condcmn<>d.  If  we  seize  a  vessel  and  take  her  into  the  United 
States  the  Jurisdiction  is  in  the  Federal  Courts,  and  the  vestinpfof  this 
jurisdiction,  as  our  Constitution  does  every  jurisdiction  which  may  affect 
inteiiKitional  relations  with  another  country,  in  the  Federal  Courts, 
is  a  very  wise  one  for  the  purpose  of  securiufj  other  natidus  agiiinst 
bein^  atfecttMl  by  the  action  of  local  Jud<>es  or  Jurors  or  the  pressure 
of  lo(!al  prejudice  oi'  sectional  feelin<j. 

It  is  i)r(>poscd  on  the  other  Inind,  and  this  is  all  thai  we  are  at  issue 
about,  that  if  we  seize  a  vessel,  instead  of  takinj;  lier  to  our  own  port, 
we  shall  take  her  to  a  IJritish  Port;  that  is  the  difference. 

That  the  Courts  of  other  nations  would  proceed  in  good  faith  in  the 
judfiinent  they  would  render  is  a  nnitterof  course.  \N'c  do  not  assume 
that  the  Justice  to  IxMlone  by  the  Federal  Courts  would  not  be  done  by 
the  Courts  of  Ibitisii  (Jolund)ia,  or  whatever  the  i)rovince  was,  but  the 
same  jmint  arises  that  arose  between  Great  Britain  and  Kussia  and  was 
set  forth  by  ]Mr.  (!hichkine  in  which  this  was  deljated.  Vou  sciz(>  a 
vessel  in  IJeh  •ing'  Sea.  You  can  do  nothing  br^t  make  a  lonji^  voyaj^e  to 
]>ritisli  Columbia.  There  is  no  ])ort  iieisrer  .Juin  that.  You  have  to 
dispatch  a  vessel  that  oujjht  to  be  on  gun.  d  ohei'c,  doinj;  duty,  to  (;arry 
that  vessel  tlirouijh  the  sea  a  voyage  of  i.  dj  know  how  many  thousand 
miles.    There  is  a  ])ractical  ditliculty  in  the  way  of  that. 

Sir  Charles  Ki^ssetx. — 1  au>  bound  to  point  out  to  my  learned 
friend  that  that  ditliculty  has  been  met,  by  the  leiLiislation  of  tiie  two 
countries  concerned.  It  can  only  be  effected  by  the  legislation  of  the 
two  countries. 

The  mo(h(.s  rirenrli  between  Russia  and  Great  Britain  has  been  given 
effect  to  by  legislation,  which  \vas  only  passed  a  few  days  ago,  indeed 
it  was  when  I  was  in  London  the  other  day,  and  a  sul)stitute  is  pro- 
vided under  the  act  and  if  it  is  not  convenient  to  hand  over  a  British 
vessel  seized  by  lIusNian  authority  to  a  British  authority,  then  the 
papers  or  vessel  may  be  transmitted  and  action  taken  on  them  by  Brit- 
ish authority. 

Mr.  Phelps. — In  its  practical  result  it  comes  exactly  to  whfit  I 
understood  my  learned  friend  as  having  proposed  in  the  first  instance. 
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You  do  not  seize  the  vessel,  but  yon  send  an  !i])|»li('iition.  aeeoniy>anied 
by  papers  whieli  are  ;;«>od  as  far  as  they  ;;(>,  to  the  other  side  to  pinceed. 
That  is  the  point.  If  tlieydo  not  proceed  you  have  ii  diphnnatie  eorre- 
Hpon(U'n<'e. 

Lonl  llANNEN. — To  whom  are  the  i)aper8  to  be  transmitted? 

Sir  CnARl.KS  ltI^ssKI;L. — In  the  case  of  an  ICn;iIish  vessel  seized  by 
IJussian  antlioiity — taken  or  e,oi»y  taken  by  the  Kussian  authority  and 
transmitted  to  the  Mn^ilish  aiitliority. 

I. or '  IIannhn. — That  is  to  say  within  the  Knglisli  judicial  iiuthority. 

Sir(  itAKi.KS  Russin.L. -Yes^ 

1-oid  llANMiN. — And  you  pr(»ceed  ou  the  papers  as  if  the  vessel  were 
there. 

Sir  CuARLKS  KutssKLL. — Yes  each  Government  undertsikes  to  prose- 
cute. 

Mr.  Pin.i.rs. — What  becomes  of  the  vessel t  Here  is  a  vessel  that, 
on  tlie  theoiy  of  the  case,  is  violatinj;  tlie  laws  of  b(»th  countries. 

Sir  ('haklks  Kisskli,. — It  is  cliarj'ed  with  violatinj;. 

Lord  Hannen, — Tlie  vessel  is  detained  till  the  result  of  the  trial. 

Mr.  I*iii;i.i\s. — But  it  cannot  be  detained. 

SirC'nAi{LKS  Ki^ssKLL. — And  I  do  not  understand  that  from  the 
Act  as  it  has  been  jtassed. 

Lord  IIannen. — I'.'i'haps  ycm  can  f;et  a  copy  of  the  Act? 

Sir  Charlks  Russell. — Ves. 

^Ir.  PiiELrs. — A  co]>y  was  sent  to  me  very  recently  from  the  Ameri- 
can Kmbassy,  but  1  have  not  had  time  to  read  it;  I  only  know  that 
tlicre  is  such  an  Act. 

Now,  stop  a  nioment  and  reject;  here  you  are  in  the  Behring  Sea. 
There  is  no  American  Port  nearer  tlian  the  United  States,  and  no  IJrit- 
ish  iiort  nearer  than  British  Columbia.  The  Inited  States  (uuiser 
seizes  a  vessel  cauj;ht  red-handed  in  the  act, — a  criminal  vessel,  so  to 
speak,  if  that  is  a  correct  exi)ression,  and  takes  her  ])apers  and  sends 
tliem  home.  There  is  no  mail  from  there.  You  have  to  keep  them  till 
tile  United  States  ciuiser  reaches  some  American  port,  when,  by  some 
Aiiitiicau  ofticial,  these  papers  can  be  frnwarded  to  ('aiiada.  Where 
is  the  vessel  in  the  meantime?  You  are  dcaliiifj,  I  say,  with  a  vessel 
tliat  is  out  for  the  puryiose  of  violating  the  law  and  Bejiulations;  you 
are  not  dealing  with  a  resjionsible  ship.  You  are  dealing  with  a  tramp 
of  the  ocean.  Is  it  going  back  to  surrender  itself  at  British  Columbia 
for  the  sake  of  being  condemned  ?  What  interest  is  there  in  a  country, 
Miiere  all  the  sympathy  is  all  the  other  way,  in  prosP(;uting  this  vessel? 

The  Prksident. — 1  hey  are  registered  vessels  and  covered  by  a  fag. 

Mr.  I'liEr.PS. — Yes. 

The  President. — If  they  do  harm  in  one  year,  they  will  not  continue 
to  do  it  indetinitely. 

Mr.  PiiEi  vs. — If  they  are  not  condemned,  they  will  not  go  home, — 
no  shii)  of  that  character.  1  do  not  deal  now  witii  a  vessel  on  an 
upright  errand  which,  having  a  false  charge  brought  against  it  would 
go  home  and  meet  it  at  once. 

The  Presid];nt. — But  a  ship  cannot  become  a  vagrant  on  the  high 
seas  unless  it  is  apirate. 

Mr.  PiiELi'S. — No,  but  it  can  go  to  some  other  port  and  shelter  itself 
under  another  tiag.  I  pointed  out  the  (jtlier  day  what  we  meant  as  to 
these  vessels  having  a  ditlerent  ownersli'|»  from  the  place  of  registry. 
You  see  the  practical  dithculty  of  dealing  with  a  class  of  vessels,  that 
are  caught  in  this  business.  The  best  that  can  be  done  on  my  learned 
tiieuds'  suggestion,  is  to  take  the  papers  and,  when  the  United  States 
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vessel  jrets  lK)nu',  from  its  loiijj  crnise,  then  transmit  them  and  cle])end 
ni)on  the  Pioviiiciiil  Government  to  institute  su«l.  an  action  and  ])res8 
it  in  such  way  and  with  such  evidence  as  will  enable  the  Court  to  do 
justice.  I  do  not  assume  for  a  mmnent, — I  do  not  permit  myself  to 
a  fsunie  that  the  Court  will  not  do  justice ;  but  I  never  knew  a  Court  that 
could  do  Justice  exce])t  at  tiic  inslance  of  a  i)laintitl'  or  jnosecutor. 
That  is  the  Jirst  re(|uisite;  and  evidence  is  the  next;  and  until  a  ])ros- 
ecutor  takes  up  a  ciise  and  ]>i'csses  it  to  prosecntion,  and  furnishes  the 
Court  with  tiu^  rc(]uisite  evidence,  no  Court  in  the  world  cau  execute 
any  Justice  in  any  case,  civil  or  criminal. 

L<ud  llANNEN. — It  seems  to  me  there  ought  not  to  be  any  difticulty 
about  this.  What  you  say  is  true,  but  you  must  reinend)er  the  Ameri- 
can Government  would  have  Agents  in  the  ijlace  where  the  trial  would 
take  place,  and  i)robably  would  conduct  the  prosecution. 

Sir  John  Tiioimpson. — And  the  same  question  arose  under  the  >»o</m« 
rirc7i(li.  The  prosecutions  there  were  in  the  Ihitish  Columbian  Courts. 
They  were  taken  by  Her  Majesty's  Ollicers. 

Mr.  TriM'inj. — And  condemnation  followed. 

Mr.  I'JiELi's. — Yes. 

The  I'KKsiUENT. — One  of  my  Colleajiues  has  justly  pointed  out  to 
me  in  all  such  international  cases,  in  the  case  of  the  Convention  for 
Submarine  Cables  and  the  Jsorth  Sea  Fisheries,  the  nujde  of  prosecu- 
tion is  ])r(»vided  for  in  such  a  way  as  that  the  course  of  justice  is  sure 
to  have  its  way. 

Sir  CiiAKLi-.s  Russell. — And  in  each  case  it  is  handed  over  to  the 
powers  of  the  nationals  it  represents,  as  is  provided  in  the  viodtts  virendi. 

Mr.  Phelps. — There  is  a  very  j^rcat  difl'eience,  allow  me  to  observe, 
between  vessels  seized  in  that  ])art  of  the  world  where  to  carry  them 
into  an  immediate  port  is  easy,  and  where  esca])e  is  impossible,  Ideal, 
not  with  a  theoieticitl  dini(Hilty, but  with  apractical  one.  Thedifliculty 
is  in  getting;  the  vessel  into  the  Jurisdiction  aud  getting  the  ease  before 
the  courts.     It  is  a  i>ractical  ditliculty. 

Ml.  .Justice  Haklan. — According  to  your  view  then,  the  only  diOer- 
ence  in  the  vessel  which  is  seized  in  Behring  Sea,  is  whether  y<m  shall 
take  that  vessel  to  the  nearest  An.ericau  imrt,  or  the  nearest  British 
port. 

]\Ir.  l*iii;Lrs.— Yes,  or  nearest  British  or  American  vessel. 

Mr.  Justice  IIaki.an. — 1  did  not  mean  to  say  that  that  could  be  done 
witliout,  perhaps,  some  furtl;oi  legislation.    That  may  or  may  not  be. 

Mr.  I'liELPS, — 'So,  I  shall  not  take  up  nuu-h  time  in  dealing  with  a 
subject  th.it  does  not  de])end  upon  evidence,  and  which  the  eminent 
jurists  and  lawyers  1  am  addressing  are  entirely  masters  of,  and  do  not 
need  instruction  from  us  upon.  But  I  have  an  observation  or  two 
furtiier  to  nuike  al)out  this.  As  I  have  said,  if  a  vessel  is  condemned 
in  the  United  States,  by  the  ojjeration  of  prize  law,  the  Judgment  is 
not  conclusive;  but  if  tlie  vessel  is  taken  into  lUitish  Colund>ia  iind 
is  not  condemned  and  is  discharged,  it  is  conclusive,  as  far  as  1  can  see, 
l)ructii'ally;  1  do  not  see  how  the  American  Government  practically 
could  deal  with  such  a  (luestion. 

Another  (|uestion.  We  get  these  proceedings  for  tlie  ^''oteetion  of 
nuiritime  rights  arising'  in  one  way  or  another,  so  long  as  they  are  rights 
under  the  usages  of  nations — we  derive  them  by  analogy. 

]Sow  in  what  case,  I  respect  fully  invite  the  Tribunal  to  consider,  when 
a  vessel  ex])ose8  itself  to  seizure  by  violation  of  any  maritime  right,  no 
nuitter  what  it  is — in  what  <'asc  is  it  known  thnt  the  \  rsscl  is  not  con- 
domucd  iu  the  country  of  the  captor*     if  you  choose,  ul' couiso,  in 
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makinfj  a  Treaty,  to  make  a  ditferent  provision,  that  binds  the  parties; 
but  I  would  respei.'tfully  submit  to  llis  Loidship,  with  his  very  large 
experience  in  this  i)articnlar  branch  of  the  law,  more  ])robably  than  has 
fallen  to  the  lot  of  either  of  the  otlier  members  of  the  Tribunai,  even 
of  Mr.  Jiistice  Harlan, — in  what  case,  unless  a  Treaty  i)rovides  for  it, 
is  a  vessel  that  is  seized  for  a  violation  of  a  maritime  right  of  a  nation, 
carried  any  where  else? 

Lord  IlANNEN. — Will  you  allow  me  to  make  an  observation?  I  have 
already  indicated  what  I  am  about  to  say,  that  I  do  not  recognize  there 
is  any  such  thing  as  prize  law,  except  in  the  case  of  war;  and  you  are 
asking  us  by  our  regulations  to  give  you  the  same  riglit  in  peace  as 
there  would  be  in  war.  It  is  nothing  to  the  purpose.  Tiiere  are  cer- 
tain courts  that  have  prize  jurisdiction.  Prize  law  properly  speaking 
only  arises  in  case  of  war. 

The  President. — As  admitted  by  other  nations. 

j\Ir.  Phelps. — I  quite  concur  in  his  Lcmlship's  remark  that  prize  law 
is  api)licable  to  a  belligerent  state. 

Senator  MoiKf  an. — That  is  a  somewhat  re(;ent  idea.  Prize  law  origi- 
nated iu»t  in  a  state  of  war,  but  originated  in  the  right  of  reclamation 
and  in  reinisal. 

INIarquis  \'en(j.sta. — I  think  that  by  the  convention  for  the  protection 
of  the  subumrine  cable,  a  jniblic  olUcial  has  the  right  to  ask  for  the 
papers  that  make  a  record  and  to  deiu)unce  the  otVender.  That  right 
is  admitted  by  the  provisions  of  the  Treaty. 

Sir  Charles  JUtssell. — It  is  so,  and  I  do  not  think  my  learned 
friend  has  realized  what  is  the  ettect  of  taking  the  ship's  papers  or 
indorsing  the  ship's  papers.  The  moment  that  is  done,  when  the  ship 
ma'-.es  for  any  port,  she  cannot  get  out  of  that  jxat  without  clearing 
and  without  tlie  assent  of  the  authorities,  and  if  she  has  no  pai)ers,  she 
is  in  the  jurisdiction  of  the  Local  Court,  whatever  it  is,  there,  and  may 
be  seized  for  the  oll'ence  indorsed  upon  the  i)ai»crs. 

Mr.  Phelps. — 1  was  only  going  in  conclusion  to  advert  to  the  lan- 
guage of  the  proposed  Itegnlations,  in  reply  to  Lord  Ilannen's  sngges- 
tion  that  in  case  of  any  such  capture  the  vessel  nniy  be  taken  into  auy 
port  of  the  nation  to  which  the  capturing  vessel  belongs,  and  condemned 
by  proceedings  in  any  Court  of  compv'tent  jurisdiction,  which  proceed- 
ings shall  b«  conducted,  as  far  as  may  be,  in  accordii^ce  with  the 
course  and  {)ractice  of  C"ai  ts  of  Admiralty  when  sitting  as  prize  (lourts. 
It  is  proposed  that  the  j"nsdictiou  should  be  given  tliat  is  aiuilogous 
as  far  as  may  be  necessary. 

Of  course,  I  do  noi  suipose  that  in  the  strict  tei^hnicsd  language  of 
the  law,  a  vessel  of  this  sort  woubi  be  regarded  as  prize — that  is  ([uite 
unnecessiiry  to  discuss.  It  is  taken  uiuler  the  i)rovisions  of  the 
Treaty;  but.  Sir,  1  do  not  cure  to  pursue  this  subject. 

Mr.  Justice  IIaulan. — Hefore  you  leave  that,  1  want  to  ask  Sir 
Charles  PusscU  whether  he  donbts  the  jxtwer  of  tlie  Tiibuiuil  to  put 
into  oJir  Uegulaiit  ns,  if  we  get  to  hegulations,  some  such  clause  as  is 
ii  ,  imoduH  vivi'ddi  o(  A^'d'l.  I  do  not  understand  you,  Sir  Charles, 
to  dispute  our  po\\er  to  do  th,tt,  but  to  insist  that  that  would  be  inef- 
fective till  8ui)pl<'mentcd  by  legislation. 

Sir  Charles  Ki:  sell. — You  have  urderstated  our  submission.  Sir, 
as  explained  by  both  myself  and  my  learued  fiierul,  Sir  Iticiiard  Web- 
ster. Our  position  is  this,  that  when  the  liegulations  are  laid  down  by 
this  Tribunal  each  Power  is  bound  to  respect  those  Regulations  and 
bound  to  give  elVect  to  tl!C!n  by  l(>gisliiti'i;!  of  tlwiv  (iwi ;  l)iit  that  is 
nut  iu  the  power  of  Uiis  Tiibuual,  what  leifislatiou  the  particular 
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Power  is  to  carry  out,  or  the  macliinery,  in  other  words.  That  is  to  be 
left  to  the  respective  Powers,  and  tliat  is  what  is  done  under  tlie  Jan 
Mayen  Convention.  Mr.  Gram  is  conversant  witli  tliat  sid)ject,  and  I 
referred — and  I  think  my  hiarned  friend  Sir  Richard  Webster  referred 
to  the  Jan  .Afayen  Convention  as  affordiiij;  tlie  example  whi(!h  we  sug- 
gest can  be  followed  by  this  Tribunal.  Tliat  is  the  view  of  the  Treaty 
which  I  and  my  learned  friends  respectfully  contend  for  and  submit 
for  the  Tribunal's  consideration. 

Mr.  Justice  Harlan. — We  could  not  then,  in  your  view,  provide  that 
the  vessel  seized  shouhl  be  turned  over  to  eitlier  Goverunient. 

Sir  Charles  Kussell. — Our  submission  is  that  tliat  uuist  be  left 
to  the  res])ective  Powers,  to  give  effect  to  it,  as  it  cannot  be  doubted 
ea('h  Power  will. 

The  President. — Whatever  provision  we  make  will  not  have  legis- 
lative force  till  it  is  turned  into  le/^islation  in  each  country;  but  we 
have  the  right  to  propose  the  substance  of  the  legislation  that  is  to 
intervene. 

Sir  Charles  Russell. — I  have  never  said  anything  with  deference, 
to  admit  the  right  of  this  Tribunal  to  say  that  a  vessel  seized  belong- 
ing to  Great  Britain  sliould  be  talicn  by  the  Americans  into  an  Ameri- 
can port  and  there  adjudged  or  rice  versa.  I  have  never  said  anything 
intentionally  to  that  etVect,  aiul  if  I  have  inadvertently  done  so,  I  should 
dee])ly  regret  it.     I  have  the  ]Kissa,i:es  before  me  wlieie  we  discussed  it. 

The  President. — Your  opinion  is  that  such  Regulations  ought  not 
to  be  nuide. 

Sir  Charles  Kussell. — And  more  than  that,  that  this  Tribunal 
may  lay  down  Kegulations,  but  we  submit  to  the  court  that  the 
enforcement  of  these  Regulations  nmst  be  left  to  the  dilferent  countries. 

Mr.  Justice  Harlan. — You  deny  that  we  can  nmke  a  Regnlntion  to 
the  eifect  that  the  ships  of  either  Government  may  seize  a  vessel  of  the 
opi)osite  Government  olfeuding  and  take  it  even  into  the  Courts  of  the 
country  to  which  the  vessel  belonged? 

Sir  Charles  Kussell. — To  i»ut  it  shortly  we  submit  the  Tribunal 
has  no  power  to  suggest  sanctions.  They  may  nuike  Regulations  but 
have  no  power  to  suggest  sanctions  for  the  enforcement  of  those  Keg- 
ulations. 

The  President. — The  limit  may  bt;  difficult  to  draw  between  enfonie- 
ment  and  Ifegulations  and  wh;it  is  sanctions  and  what  is  merely 
rules  to  be  followed.  Take  ''warnings,"  will  you  admit  you  have  the 
right  to  say  that  a  ship  of  one  nation  may  warn  a  sealing  ship  of 
another  nation.  ^ 

Sir  ('HARLI'JS  Russell, — That  may  be. 

The  President. — That  would  be  sanctions. 

Sir  Charles  K'ussell,— I  should  think  linrdly  so. 

The  President. — The  limit  is  very  ditVicult  to  conceive.  I  do  nut 
understand  how  you  could  ju-eelude  this  Tribunal  from  all  the  rights  of 
making  such  a  comi»romise  between  the  two  nations  as  they  might 
make  if  left  to  their  own  diplomacy. 

Sir  Charles  Russell. — When' once  this  Tribunal  have  said  wl. at 
they  judge  is  fair  ami  ecpiitable,  it  leaves  the  moral  obligation  on  eatih 
power  adequately  by  legislation  to  give  ellect  to  the  observance  of 
those  Regulations. 

Senator  MoiuUN. — And  oidy  that. 

Sir  C/iTAi.'T.Es  Russell. — 1  do  not  know  that  any  dit  ,<  ulty  has 
arisen  up  Ut  tliis  time  in  any  of  the  Fishery  Couventious. 
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The  PREf^iDEXT. — If  we  leave  the  case  in  such  a  situation  that  the 
two  nations  are  h'ft  to  do  things  whicli  we  know  tliat  they  will  not  do, 
whifn  is  opi)osod  to  their  views,  we  shall  have  done  Tu>thing, 

Sir  Charles  Russell, — We  cannot  roali.^o  t!iat,  Sii',  as  a  result 
at  all. 

The  President. — Sup])ose  we  make  a  Kegulation.  and  do  not  speak 
of  the  manner  in  which  it  is  to  bo  enforced. 

Sir  Charles  Russell. — We  have  the  modus  vireiuli.  as  a  good  illus- 
tration. 

The  President. — The  modun  vivcndi  lias  a  Regulation. 

Sir  Charles  Russell. — And  it  is  enforced  by  i'.iitish  Regulations, 
and  I  do  not  doubt  similar  British  Legislation  would  follow  on  your 
Regulations. 

Mr.  Justice  Harlan. — Supi)ose  that  parts  of  the  moihifi  vivenrli  were, 
in  substance,  put  in  the  Regulations,  would  you  doubt  the  validity  of 
that  without  saying  it  would  enforce  itself. 

Sir  Charles  Russell. — I  have  already  said  there  is  grave  doubt 
whether  this  Tribunal  has  power  to  express  sanctions. 

The  President. — Such  as  are  embodied  in  the  modus  vivendif 

Sir  Charles  Rt'Ssell. — Yes. 

Mr.  Gram. — We  have  an  instance  in  the  Congo  Convention.  It  could 
not  be  enforced  without  Legislation  in  eac^h  country. 

Marquis  Veno^ TA  — Tiiere  are  many  Treaties  inclnding  the  mode 
of  proceeding  and  mO(ie  ol"  enforcing  the  Treaty,  and  there  Legislation 
is  required.  There  is  the  Convention  for  the  protection  of  the  subma- 
rine cable.  There  is  a  mode  of  proceeding  for  that;  a  Convention  lor 
the  Fisheries  in  the  North  Sea,  aiid  there  is  a  mode  of  proceeding  for 
that.  There  are  Arti(des  in  liie  Treaty,  and  those  Treaties,  of  course, 
require  Legislation,  but  liie  mode  of  proceeding  for  the  pui'pose  of 
enforcing  the  provisions  of  the  Treaty — 

Sir  Charles  Russell. — Was  left  to  Legislation! 

Marquis  Venosta. — Yes,  but  is  established  by  an  Article  of  the 
Treaty. 

Sir  Charles  Russell. — Yes;  in  that  case.  In  this  present  case, 
tho  fce\ms  of  Article  VI,  which,  of  conrse,  would  be  in  tlui  minds  of  the 
Tiil  Ml  ;.!  are  that  the  Arbitratois  shall  then  determine  what  concnrrent 
ive;,'i''ation8  are  necessary,  nothing  is  said  abont  what  the  sanction  for 
U.o-..:  Articles  ought  to  be.  I  do  not  consider  the  question  of  any  jtrac- 
['.(fi\   aiportance. 

','ljtt  PsjESiDENT. — The  Tribunal  must  I'cserve  to  itself  to  examine 
thai.  0'    siion,  and  we  will  see  what  we  thiidc  abont  it. 

y.c.  Phelps. — Peiiiai)s  it  turns  out  that  I  was  not  so  much  mistaken 
yesterday  with  regard  to  the  practical  outconu^  of  my  learned  friend's 
proposal  as  he  led  me  to  think  I  was.  It  dejx'nds  on  which  metiiod 
shall  be  resorted  to,  not  to  do  the  thing  that  is  expected  to  be  done,  and 
by  what  eircnitons  route  you  should  n'ach  the  result  of  tinding  out  how 
not  to  do  it.     1  do  not  propose  to  disi  uss  that. 

'i'his  very  discnssion,  the  discussion  which  springs  up  the  moment 
you  attempt  to  deprive  a  nation  of  a  riglit.  njmn  some  abstract  theory 
thi'u  it  i^  not  a  right,  although  it  is  so  necessary  to  be  done  that  j'ou 
V.  11  compel  another  nation  to  help  <hem  to  do  it — the  moment  you  outer 
!pon  an  iu(,uiry  of  that  kind  you  perceive  the  embarrassment.  Then 
why  any  Regulations  at  all?  If  we  have  not  the  j>roperty  right  here — 
the  right  of  protecting  ourselves  that  we  claim,  why  go  any  further  and 
have  any  Regulations'?  what  claim  have  we  upon  Great  Britain  to  help 
us  carry  on  our  business?  Solely  because  upon  the  very  face  and 
B  s,  FT  XV 21 
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threshold  of  this  whole  iiiattor  tlic  thiiij^  that  we  claim  is  so  completely 
our.s,  and  it  is  so  iiccesssviy  to  the  iiiti'iest  of  the  world  as  well  as  of  our 
own  that  it  should  be  ours,  tliat  wlieii,  by  some  infjeiiioiis  arf>ninent 
you  deprive  us  of  the  riyiit,  then  at  once  you  set  about  to  eomi)el  the 
otlier  nations  to  .join  and  enforce  the  very  thiuf;'  that  we  have  no  right 
to  do  against  tlieir  will,  if  they  had  the  common  interest  wiiich  should 
induce  them  to  come  forward  voluntarily  as  they  did  in  their  original 
agreement  and  say.  we  share  in  tiiis  necessity  and  therefore  are  willing 
to  contribute  to  it,  that  would  bedil'I'eient.  lUit  here  they  are  struggling 
to  the  last,  if  this  comes  to  lieguialions,  in  every  conceivable  way  to 
make  the  llegulations  worthless — to  limit  tiiem  in  time,  in  space,  in 
manner  of  enforcement,  in  every  way  in  the  world;  no  ingeiuiity  can 
jHopose  a  suggestion  tiiat  would  emasculate  such  i\'eguIations  of  all 
foice,  that  you  have  not  been  entertained  '■•tlj.  Can  anything  more 
ch'arly  illustrate  the  utterly  preposterous  t  ,eory — I  say  it  very  ies])ccr- 
fully — ])reposterons  in  its  result,  on  whi(  i  this  whole  debate  proceeds? 
JMtlier  the  seals  are  U'vessary  and  ])roi)er  to  be  preserved  on  the  ter- 
ritory under  the  Juri  I'vKor  where  they  belong,  under  the  ciicum- 
stances  wheie  they  are  1  for  the  purp(»se  for  which  you  i)reserve 

them,  that  is,  to  enable  tin,  ;ted  States  to  administer  this  industry — 
or  they  are  not.  It  is  either  so,  or  not  so.  If  so,  the  riglit  of  the 
I'nited  States  results  inevitably  from  that  state  of  things.  If  not  so, 
upon  what  theory  are  you  going  to  force  another  nation  against  its  will 
to  adoi)t  legnlations  Ibr  our  benetit? 

The  I'uKsiDE.NT. — lam  afraid  you  i)ut  the  ease  a  little  far,  because 
we  cannot  admit  the  English  Government  is  not  wishing  to  preserve 
and  protect  proi)erly  the  fur-seal,  in  or  habitually  resorting  to  i5ehring 
Sea,  after  the  liritish  Governmeut  has  signed  a  Treaty  to  that  effect  in 
virtue  ol  which  we  here  sit. 

Mr.  rniOLi's. — That  depends.  Sir,  with  much  respect,  upon  whether 
you  read  the  Treaty  or  listen  to  my  learned  friends.  I  have  endeav- 
oured to  i>oint  out  the  wide  discrepancy  between  the  profession  and 
the  practice;  between  the  ])romise  and  the  perfornumce.  The  Treaty 
does  go  upon  tiiat  stipulation;  but  what  is  the  argument  here?  Why, 
my  learned  friend,  Mr.  Itoliinson,  perhai)s  not  noticing  the  force  of  his 
observation,  says,  I  f  you  do  so  and  so  we  should  be  worse  off  than  if  we 
accorded  tlu^  riglit  to  you.  We  shouhl  lose  everything,  and  still  be 
charged  with  helping  to  nnumt  guard  over  the  interests  we  have,  been 
deprived  of.  We  should  be  worse  off  in  the  interests  for  which  we  have 
been  coutending,  which  he  has  been  frank  enough  to  say  is  the  business 
of  pelagic  sealing. —  If  you  take  the  Treaty,  the  correspondence  and  the 
instructions,  you  lind  two  nations  met  in  a  eowimon  i)urpose;  and  no 
nuui  can  give  a  leason  why  they  rcijuire  any  assistance  in  accomplish- 
ing that  common  purpose,  if  tliey  are  at  one  with  regard  to  it. — I>ut 
when  you  come  to  take  the  proceedings  before  this  Tribunal,  you  tind 
nothing  is  nu>re  ingeniously  and  earnestly  ojiposed,  from  every  ])ossible 
]»oint  of  view,  than  the  adoption  of  any  regulation  that  would  really 
eiiect  the  very  purpose  for  which  in  theory,  and  under  the  [irovisions 
of  this  Treaty,  the  Tribunal  is  assend)l<'d. 

The  !'i!i:sii)i',Nr.—  It  means  they  do  not  agree  as  to  means. 

Mr.  IMii;i,i'S. —  It  is  more  than  that.  It  turns  out  from  their  discus- 
sion that  we  are  so  far  disa'xreed  with  reference  to  the  means  that  we 
are  disagreed  with  rel'erence  to  the  object.  I  submit  that  to  your  con- 
sideration willnait  luither  observation,  which  would  not  elucidate  it 

1  had  designed  to  mention,  but  at  this  late  hour  I  shall  not  go  back 
to  discuss,  one  topic  that  I  had  omitted  iu  its  order,  because  at  its 
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was  held  so  for  a  long  time,  and  I  think  the  riylits  of  France  now 
under  a  similar  ariangement 


nppropriate  time  the  reference  did  not  happen  to  be  in  Court,  and  later 
than  that  the  convenient  time  did  not  come.  I  allude  to  it  only  for  a 
single  remark.  It  is  the  subject  of  the  Newtbuudlaud  Fisheries,  as  they 
were  s])oken  of  in  the  United  States  Argument,  and  to  which  my  learned 
friends  made  quite  an  elaborate  reply,  citing  Irom  Lyman's  Diplomatic 
Corresjiondence,  and  some  debates  in  tlu^  British  I'ailiament.  I  de- 
signed to  rev'iew  that  but  time  does  not  allow.  1  only  wish  it  shall  not 
be  understood  that  we  have  asserted  anything  in  this  argument  that 
we  iind  it  necessary  to  withdraw  from.  The  statement,  which  will  be 
found  supjjorted  by  the  quotations  in  the  A]>pe]i(li.\',  is  striittly  accurate 
in  every  res]iect.  Tlie  Fisheries  were  granted  to  the  Americans  in  the 
Ticaty  of  ITS.]  al't(>r  the  I'evolntionary  ^Va,r,  not  because  they  were  open 
to  thewoild,  but  becau>e  they  were  open  to  American  and  liritisii  sub- 
jects; and.  it  was  conceded  on  both  sides  in  that  correspondence,  except 
for  a  single  observation  of  Lord  iiathurst  in  passing,  who  had  nothing 
to  do  with  the  iiegotiati(»ns,  which  is  evidently  a  mistake  on  his  i)art. 
There  is  nothing  to  contra(li(;t  that.  It  was  conceded  that  these  F'isli 
eries,  far  out  into  the  sea,  at  that  time  belonged  to  CJreat  Britain,  and 
only  as  Ihitish  subjects  could  the  United  8tates  lake  part  in  them.    It 

are 
Whether  they  have  since  been  thrown 
open  to  the  world,  is  another  (]uesti(in  into  which  1  d(»  not  care  toen(|uire. 
1  only  allude  to  it  for  the  purpose  of  ass<Mting  i-espectfuUy  the  strict 
accuracy  of  the  position  taken  on  that  sul)iect  in  the  United  States 
Argument,  whether  it  has  much  or  little  to  do  with  the  questions  we 
ha\  e  discussed. 

This,  Sir,  is  the  case  of  the  United  States  Government;  how  imper- 
fectly ])resented,  as  far  as  I  am  conceiiu'd,  no  one  here  knows  as  well 
or  ft  els  as  sensil)ly  as  1  do.  It  ib  a  case,  Sir,  tlmt  no  American  need 
blush  for.  Its  broad  pro])ositions  of  law,  its  absolute  truthfulness  of 
fact,  its  honest  and  straighttbrward  procedure,  seeking  no  advaiitagc 
and  taking  none,  are  all  before  the  Tril)uiial  and  beibie  the  world.  We 
stand  upon  the  justice  of  this  case.  We  have  not  found  it  nec«'ssary 
to  admonish  you  to  beware  of  justice,  of  morality,  of  right,  or  to  refrain 
from  doing  the  plain  thing  that  on  th(>  face  of  this  whole  business  ouglit 
to  be  done,  lest  some  far-sought  and  imaginary  abstraction  of  theoretical 
law  might  possibly  be  violated.  That  is  not  our  i)()sition.  We  have 
invoked  justice.  We  have  asserted  that  it  is  the  only  princii)le  on 
which  international  affairs  can  proceed  or  ought  to  proceed;  and  it 
will  be  a  sad  day  for  the  worhl  if  it  ever  reaches  a  contrary  conclu>iou. 

The  controversy  that  is  involved  here,  like  all  hunuui  controversies, 
is  transitory.  It  will  soon  pass  away.  If  tiiis  herd  of  animals  is  to  be 
exterminated,  the  world  will  learn  to  do  without  it,  as  it  has  learned  to 
do  without  many  things  that  are  goi.c;  but  the  (]uestions,  the  real 
questions,  to  which  the  attention  of  the  world  will  be  directed, — whitt  is 
the  rule  of  condui't  that  international  law  i»ieseril)es  in  eases  of  new 
impression  between  nations;  what  is  the  licrdoin  of  the  sea;  what  are 
its  limits;  what  does  it  justify;  what  docs  it  excuse, — those  are  ques- 
tions that  will  remain.  On  the  immediate  issue  of  this  controvci  ^v, 
the  decision  of  the  Tribunal  will  be  fimil.  These  great  nations  Inuc 
agreed  to  nmke  it  so;  and  what  they  have  agreed  to  do,  they  will  do. 
On  the  larger  question  1  have  referred  to,  the  decision  of  this  Tril)una1 
is  not  linal.  From  that  there  is  an  inevital)le  appeal  to  the  general 
sense  of  mankind.  Kone  will  be  more  gratified,  I  am  sure,  than  the 
members  of  this  Court,  that  it  is  so;  that  the  opinion  of  jurists,  of 
lawyers,  of  publicists  will  follow  with  interest,  and  a])prove  or  disap 
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pnixo,  and  T  cannot  doubt  approve,  the  conclusion-;  yon  ir.rivo  nt.  It 
will  1)0.  a  source  of  satislaction  to  you  that  the  still  better  appeal  to  the 
ultimate  juduinent  of  civilised  men  will  also  follow  and  pass  u])oii  the 
judfiiiient  of  this  Court.  It  is.  Sir.  with  a  confidence  predicated  upon 
the  justice  of  the  Ameiicau  <'asc,  ins[)ired  by  the  high  chnractcr  of  the 
Tiibuiial  Iheso  nations  have  been  fortunate  enough  to  bring  togetliei'. 
and  strengthened  by  the  anxious  solicitude  every  member  of  it  ims 
shown  throiigii  this  long  and  wearisome  discussion  to  reach  a  right  con- 
clusion,— that  the  United  States  Government  submits  thisca  '  ^f  'onr 
(ionsideiation. 

The  l'i{];siT)KNT. — Mr.  Phelps,  the  difficult  part  has  been  thrown  upon 
you  to  s])eak  the  concluding  words  in  this  very  eloquent  debate  ;;itcr 
your  liiends  on  either  side  had  striven  to  make  the  task  inf)re  arduous 
for  you.  It  has  been  discharged  in  such  a  manner  as  fully  to  deserve 
our  admiration,  bh-uding  the  deep  science  of  the  lawyer  with  literary 
retinement  ami  diidomatic  diginty.  We  appreciated  the  delicate,  even 
when  pressing  touch  with  which  you  have  gone  over  matters  put  belbi'o 
ns  in  manifold  form.  1  beg  L  may  be  allowed  to  consider  the  laurel  you 
have  won  at  this  cosmoimlitan  bar  as  a  fair  addition  to  the  wreatli  of 
honors  which  you  conquered  on  different  tields  both  m  the  New  and  in 
the  Ancient  World. 

Sii-  Charles  Rut^SKLL. — Mr.  President,  we  have  now  so  far  as  dis- 
cussion is  concerned  arrived  at  an  end  of  this  anxious  and  protracted 
proceeding.  There  is  one  word  that  1  slionld  like  to  be  permitted  to 
say,  a  word  that  1  am  (juite  certain  will  receive  full  endorsement  from 
my  learned  friends,  'f  lie  word  that  I  desire  to  say,  IVlr.  President,  is 
for  my  colleagues  and  myself  to  express  our  deep  gratitude  for  the 
unvarying  patience  and  courtesy  with  whicli  we  have  been  treated  by 
e\cry  Member  of  this  Tribunal.  I  should  like  to  be  allowed  to  add 
also  how  fully  we  recognize  the  manner  in  which  your  proceedings  ami 
our  lal)Ours  have  been  assisted  and  rendered  easy  by  the  cooperation, 
[ictivc  and  courteous,  of  the  Secretaries  and  Assistant  Secretaries  of  the 
Comndssion  itself  We  ought  also  to  rei'ognise  the  courtesy  whicli  we 
have  received  from  the  Secretaries  of  the  individual  meinl)ers  of  the 
Tribunal  with  whom  we  have  necessarily  been  brouglit  more  or  less  in 
contact. 

Mr.  I'resident,  we  shall  all  of  us  have  for  many  years  to  come  a  most 
grateful  recollection  of  tiie  courtesy  and  kindness  we  have  received. 

The  PiMvSiDE.NT. — I  thank  you,  Sir  Charles,  in  our  names  for  all  of 
US,  and  the  other  gentlemen,  for  your  courteous  words:  and  certaiidy. 
as  you  say,  the  reinembi'ance  you  will  keep  will  be  in  the  memories  of 
all  of  US  as  long  as  we  are  alive.  * 

Mr.  PniOLi'N. —  r  may  be  allowed  1  hope.  Sir,  for  my  ass(»ciates  aiul 
myself,  as  well  as  for  my  (Jovernment,  to  express  my  cordial  concur- 
rence in  what  Inis  been  so  well  said  l)y  my  Icariicd  friend,  the  Vttorncy 
General  of  JMiglaiid,  every  word  ot  it. 

I  tliink  the  members  of  the  Tribunal,  other  than  yourself.  Sir,  may 
be  gratitii'd  if  I  venture  to  aild  one  i'urtlier  word  to  what  my  Icarn.eil 
friend  has  said,  and  to  express  the  sense  that  we  all  enteitain,  I  a'u 
sure,  on  their  side  of  I  he  taltle  as  w(>]l  as  ours,  of  the  great  ability,  the 
faultless  coui'tes\-.  ami  the  acute  ])eri-eption  that  has  kept  this  <liscus- 
sion  within  its  projier  boundaries,  whi(di  has  characterized  your  adminis- 
tration, Sir,  of  the  dilUcndt  ollice  ut'  President  of  this  Tribunal.  That 
position  was  accorded  to  you,  Sir,  by  y(mr  distinguished  colleagues, 
not  merely  on  account  of  your  ]icrsonaI  fitness,  a  fitness  which  they 
equally  shared,  but  to  a  certain  extent,  undoubtedly,  in  acknowledg- 
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iiient  of  tlie  more  than  yeuerou8  hospitality  we  li'ive  had  from  your 
C^ouiitry. 

And  if  1  may  intrude  far  enough  to  add  a  word  for  myself  person- 
ally, 1  feel  that,  i)erhaps  more  than  any  other  of  the  counsel  who  have 
been  charyed  with  the  ronduct  of  this  case  on  cither  side,  I  have  been 
inaebted  to  your  own  courtesy,  and  that  of  all  the  members  ol  the 
Tribunal,  for  your  j^reat  consi(h'ialion  and  kindness.  1  have  no  laii- 
giuige  to  express  my  a])pi'e('iation  of  it. 

The  Tkesidjont. — AVe  thank  you  again,  Mr.  Phelps,  and  for  myself 
1  have  tried  my  best  to  be  imi)artial.     That  is  the  only  thinji. 

As  for  my  Country,  rraiice  has  been  honoured  by  the  choice  of  your 
two  (iovernments  in  re.tjard  to  i'aris,  her  chief  town,  as  the  i)lace  where 
this  Tribunal  was  to  meet,  and  what  you  are  jdeased  to  say  of  the 
French  hospitably  is  what  we  consider  lias  been  but  your  duo. 

Sir  CilAKLKS  Itl'SSELL. — 1  liave  mentioned  this  nnilter  to  niy  friend, 
oir,  and  if  that  meets  with  the  ai>proval  of  the  Tribunal,  1  w(iuhl  sug- 
gest,  if  any  reipiisilion  should  be  found  necessary  for  the  Tribunal  for 
further  elucidation  on  any  jjoint,  we  might  agree  that  the  re(|(iisitioii 
should  be  in  writing,  and  that  the  answer  to  it  on  each  side  should  also 
be  in  writing.  I  do  not  know  that  we  need  suppose  the  possibility  or 
probability  of  such  a  question.  If  the  question  should  arise,  we  should 
suggest  that  such  course  .should  be  taken. 

The  Pkksidej^t. — The  Tribunal  will  take  heed  of  what  you  mention. 
We  cannot  bind  our.selves  or  preclude  from  ourselves  the  right  and 
proper  duty  conferred  upon  us  by  the  Treaty  to  renniin  at  liberty  to  ask 
for  any  sui)plementary,  either  oral  or  written  or  printed,  statement. 
In  ca.se  we  do  we  will  give  notice,  and  at  any  rate,  as  much  as  possible, 
we  will  abide  by  the  requisition  you  have  put  upon  us. 

Mr.  J'UKLTS. — We  quite  concur  on  our  side  in  the  suggestion  of  my 
learned  friend,  subject  always  to  the  a])proval  of  the  Tribunal. 

The  riiiosiDKxNT. — The  Tribunal  will  now  take  the  case  into  its 
deliberation;  and  in  case  any  new  meeting  is  necessary,  which  we  do 
not  anticipate  as  yet,  we  will  give  notice  to  the  Agents  of  both  Gov- 
ernments, who  will  instruct  Counsel  in  conseijuence. 

.Mr.  TiiTEH. — I  may  say,  Mr.  President,  and  1  think  I  can  say  it  for 
(ieiieral  Foster,  if  he  will  allow  me,  both  he  and  1  will  be  in  attendance 
ujiou  the  Arbitration,  at  all  times  ready  to  meet  any  calls  that  may  be 
made  ui)on  us. 

The  I'liKsii  i:nt. — We  thank  you,  and  are  happy  to  know  tiiat  we  can 
rely  upt)n  it. 
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APPENDIX. 


I. 

COITION  IN  THE  WATER. 

Bvt  they  do  not  claim  ever  to  have  seen  it. 

Tlioy  refor: 

{a)  To  ••four  or  five  gpiitlemen'-. 

tn^'i"  ''''l^f  "■'',"'"''  'y^"  ^''"^^^  ^^'""^  ^^ve  they  said?  What  do  thoy 
knowt  Thoy  do  not  api.earin  the  evidence  takein  in  theBritisl,  Con  er 
Case.     What  has  become  of  them?  I'tisn  uounier 

(i)  To  "several  intelliprent  and  observant  hunters" 
AAho  are  they?    Where  are  they?     What  have  they  said?    Such 
matter  is  not  evidence:  it  is  not  even  hearsav 
(c)  To  Cai)tain  Bryant. 

nn^'-!!r  I^T^,,;*''  ^''^^  "'  "Monograph  of  North  American  Pinnipeds", 
pp.  .)oi>  anu  4Uo.  '^         ' 

In  his  deposition  (U.  S.  Case,  App.,  Vol.  II,  p.  6)  he  says: 

In  watchins  the  seals  while  swiniruing  about  the  islands,  I  have  seen  cases  where 
they  appearod  to  bo  .  opnlatinK  in  the  water,  but  I  am  certain,  even  ,T  this  wL  the 
rntmdl,  n«''7''''*'''''''"\'?''*''««l''^°ie8  is  not  asaruleeflecterin  thiswav  t  e 
natural  and  usual  manner  of  coition  being  upon  land.  '  ' 

If  Captain  Bryant's  statement  in  the  Monoffraph  be  correct  most 

r it'^llloTo  of  ''  ''"^'?-  ^ f-t"«<"-ng-    Buf  tie  evfdence  if '  S 
most  able^  to  observe  is  directly  to  the  contrary  (see  infra). 
i<l)  Professor  Dall. 

fT^Tn.  >''?«/'?  ^''J''''"?''^,^^"^'  grentleman,  publislied  at  page  359  of 
the  United  btates  Counter  Case,  fully  explains  his  former  statement; 

I  learn  that  I  have  l)oo.i  ([uoted  in  tlio  report  of  tlio  British  H.hrincr  Sea  Coniniia 
sioners   ,.r  the  purpose  of  proving  that  coition  at  sea  is  praclic.M  II  y  the  seX     In 
connectum  thorewilh  I  have  to  say  thnt  n,y  statements  as  to  copu  a  io,    in  tl,e  wato 
rest  lai-Rely  upon  assumption.     Yonu-  bachelor  seals  .-.re  seen  to  ehase  Vema les  l^v- 

n^n    nrff  ?"'"  "/"   *"  ^.l''^'  ""'^^  ^^'■"'  '"  *'"-"  '''^^"- i  I'-'-i^s  of  Seals  are  se^mrKaged 
m  a  sort  of  stru-nlo  together  and  to  remain  ear.„.s>iu^r  .-ach  other  or  api.arent  v  n^i 
eseent,  son>etnnes  lor  as  much  as  an  hour.     From  su"ch  facts,  whi"  h   I'mSt^w    h 
others  observed  an.l  reported,  it  was  consi.lere.l  not  unlikely    hat  thes  ■  seals  we7e  of 
opposite  sexes,  and  that  they  were  en.,a«ed  in  copulMtion.  md,  in  the  "Cnee 
de  inile  nuormat.on  to  the  contrary  at  that  time,  1  so  stated.  .  .'  But  it  won   1  £ 
dangerous  to  rely  upon  these  observations  thus  ea.sually  nu.de,  at  a  tin  e  ^X    s.    1 
1  fe  was  no.,  so  well  understood  as  now,  to  prove  that  coition  in  the  water   spr. 
K,"   L,.i  -''Z"  ''^-    *"  «PP"'-t"l'it.v  t«  a-^Bore  n.y.elf  that  the  pairs  of  so.ls  seen  pi     - 

01  It  It  wa  •,  .liat  the  act  was  complete  and  eflective.     There  docs  n.r  seem  to  be  'inv 
way  in  w:,,eh  any  one  of  these  matters  can  be  definitely  proved       ■.ve.rthoy  we  e 
shown  to  b,;  possible  and  to  occur  at  times,  the  general 'bilief  in  it  bv  easuah^.s^r 
crs  at  one  t,nu.,  mys.df  among  the  nun.ber,  was  alwavs,  aa  far  as  I  km,      co  mled 
with  the  op.num  that  it  wmr  an  .-xeeptional  and  abno.'mal  occurrence  ' 
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Bryant  therelbre,  remains,  (he  only  witness  cited  by  the  Britisli  Cnm- 
missioiieis  in  siiitpnrt  oCafiuatic  roiiioii. 

On  Die  otliir  hand  two  gieat  iacts  disprove  the  possibility  of  coition 
in  tlic  wiitcr. 

a]  Tlie  harem  system,  which  dominates  the  whole  lite  and  economy  of 
the  aniniiii. 

bj  The  time  of  birtli  of  the  young. 

Cows  {4i\('  i)iitli  on  arriviil  (ileport  Hritish  Commrs.,  Sec.  30;  Report 
American  (Jomnirs.,  IJ.  S.Case,  p.  o2H). 

The  period  of  prestation  is  about  twelve  months  (British  Commrs., 
Sec.  4.'3i;  American  Coniinis.,  IJ.  ri.  Case,  p.  ilMi). 

Cows  cannot  be  inii)rej;iiated  until  after  delisciy. 

Arrivals  and  delivery  occur  late  in  June  and  early  in  July  with  great 
regularity.  lm])regiiation  must,  therefore,  take  place  within  a  week  or 
two  after  delivery  of  the  pup,  when  the  cows  are  on  shore  and  guarded 
in  the  harems  (U.  S.  Counter  Case,  pp.  G3-<I4),  and  especially  so  if  the 
British  Commissioners  are  right  in  saying  t!iat  the  females  do  not  leave 
the  lookeries  for  several  weeks  after  the  birt  li  of  their  young  (Sec.  30). 

That  arrivals  are  not  later  now  than  formerlv,  see  tl.  S.  Case,  p.  3SG, 
table;  U.  S.  Counter  Case,  p.  31)7,  evidenr-e  ot"  W.  H.  Williams;  U.  S. 
Case,  Apj).  Vol.  11,  p.  13,  evidence  of  .1.  Stanley-Browu. 

If  tcrnales  not  pregnant  were  impregnated  before  arrival,  births  would 
be  earlier,  which  is  not  pretended  to  be  the  case. 

The  following  evidence  shows  that  a(iuatic  coition  is  impossible: 

J.  Stanley- Brown  (U.  S.  Case,  App.,  Vol.  11,  p.  14)  says: 

Pcl;i};jic  coition  I  believe  to  be  iiiij)o.ssii)lo.  Tlio  ijrocess  upon  land  by  reason  of  the 
forniiirion  of  the  giMiitiil  orgiiiis  is  that  of  a  iiiamiiinl,  is  violent  in  character,  and 
consumes  from  live  to  eight  niiuiites.  The  relative  sizes  of  the  male  and  feninle  are 
Bo  (lis|iii(porti()nate  that  coition  in  the  wati>r  would  inovitably  submerge  the  female 
and  i('(|uire  that  she  should  remain  under  the  water  longer  than  would  be  possible 
to  SMch  an  ampliiliian. 

Sanuiel  Falkener  {ibid.,  1G5)  says: 

I  am  positive  from  my  (ibscrvation  that  copnlatiou  in  the  water  cannot  be  eft'ectual, 
■nd  would  bi-  a  most  unnatural  occurrence. 

II.  11.  Mclnlyre  (ibid.,  p.  42),  after  seventeen  years  ou  the  islands, 
says : 

II  lia-i  bctMi  said  that  eo])ulation  also  takes  place  in  fhe  water  betwc'n  these  young 
femalcHaiiil  (lie  so  called  breeding  males,  but  with  the  ch)seHt  s(Miitiny  of  the  ani- 
mals when  liotli  8c\cs  Were  swimming  and  playing  together  under  conditions  the 
most  favorable  in  wliich  they  are  ever  found  for  obsorvatiou,  I  have  been  uual)lo  to 
Teril'y  the  truth  of  this  assertion. 

J.  II.  Morton  {ibid.,  p.  07),  says:  * 

A  firm  foundation,  for  the  suciiorr  of  Ih.^  animals,  which  the  ground  bU])i)lies,  md 
the  water  do(>s  not,  is  indispensable,  to  opjiose  tlitf  ])n8biiig  motion  a.'id  forceful 
action  of  the  posteiior  parts  of  the  male  which  he  exerts  cluring  coition. 

S.  B.  Nettlcton  {iJtid.,  \).  75),  says: 

Referring  to  the  (|ues(i(in  as  to  wbdlier  pelagic  coition  is  pofisil)le,  I  have  to  say 
that  I  Iiuve  never  seen  it  altcmptcd.  but  from  my  observations  I  have  come  to  the 
conclusion  ibat  ]»elagie  coition  is  an  imi»ossibility, 

See  also  articles  by  Dr.  Allen,  U.  S.  Case,  App.,  Vol.  1,  p.  407  and 
depositicni  of  N.  A.  (Jrebnitzki,  U.S.  Counter  (!ase,  p  3(52. 
The  ap])earanco  of  the  act,  not  th.e  reality,  may  periiaps  have  been  seen : 
J.  Armstong  (U.  S.  Case,  App.,  Vol.  11,  p.  2),  says: 

I  have  seen  seals  in  a  position  when  it  seemed  to  be  attempted,  but  doubt  whether 
It  is  effectually  accomi)lislied.  If  it  were,  I  think  wo  should  see  pupa  boru  laloand 
out  of  wason,  but  such  is  not  the  case. 
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J.  Stanlcy-Browii  {ihid.,  p,  1 1),  says: 

I  liMvi- sat  upon  tilt}  clitl'H  I'or  lioiiv.s  mul  \\:itrlieil  simIs  bciiciitli  inc  at  jilay  in  the 
clear  water.  It  ia  true  that  many  of  thi'ir  antics  iiiiL;lit  ln"  iiiisi  ikuii  for  rii]>iilation 
by  a  carelcsH  ol)8erver,  and  this  may  lia\t'  liiven  riHe  to  Um  theory  ot  pehifiic  coition. 
I  Inivo  never  Hoen  a  ca.io  ol  the  in.my  ol)8erveil  upon  whiili  ilic;  I'acH  could  be  80 
properly  eonstriied. 

('ii]»tain  Bryant's  views  uixtii  this  matter  linvc  alieaily  been  cited. 

Sncli  .sport  is  very  natiiiai,  and  is  to  be  mh'u  ainonji  many  anintals. 

Mr.  iMacoun  in  his  re])ort  (iiiitish  Counter  Case,  App.,  Voh  i,  pa{,'e 
13!»)  cites  the  same  anthorities  yiven  by  fiie  Uritisli  Uommissionor.s. 
Ml-.  Macoiin's  views  are  mere  infei ciicc  and  iiearsay,  and  lie  was,  etpially 
with  the  Ihitisii  Comiiussioners,  nimble  to  witnesN  a  single  instance  of 
p(  hfpir  coilion  either  in  1891  or  is:):.'. 

Tlie  eridence  stibmitted  by  tlie  British  Government  (Brit.  Counter 
Case,  App.,  Vol.  II,  pp.  43-Ilil)  consists  of  the  at'li  luvits  of  forty-six 
Bcak^rs.  Tiiese  ahidavits  appealed  for  tlie  tirst  ti.  ■■  in  the  British 
Counter  Case,  so  that  the  United  States  have  had  no  opporttmity  to 
rei)ly. 

The  following  seventeen  of  these  sealers  swear  that  they  have  never 
seen  the  act  throiij;hout  from  two  to  nineteen  years  of  experience: 
W(  (rrath,  two  yeara  experience;  Byan,  ten  years;  Fanning,  four  years; 
jNlcKean,  seven  years;  Shields,  seven  years;  Lorenz,  three  years;  Baker, 
live  years;  Christian,  two  years;  A.  C.  Folgcr,  nineteen  years;  C. 
l*eters,  five  years;  A.  J.  Bertram,  six  years;  A.  McCarva,  five  years; 
G.  E.  Miner,  six  years;  II.  J.  Lund,  two  years;  V.  Carlson,  four  years; 
1'].  A.  Lewis,  three  years. 

Seventy-five  jn-actieal  white  hunters  and  sealers  e.vamined  by  the 
r.iitish  Goveninn'iit  on  otlier  |)i>iiits  are  not  asked  to  give  their  views 
as  to  pelagic  coition.  Tlie  same  is  true  as  to  thirty-one  Indian  hunters 
in  l>eliring  Sea. 

Of  tiiose  who  swear  that  they  have  seen  the  act  jierformed  in  the 
wiiter,  the  following  sjieak  of  having  only  seen  it  once:  A.  S.  Campbell, 
three  years  expi'iientje;  F.  Campbell,  five  years;  G.  Ilobi-rts,  i'our  years; 
^N  .  O'Leary,  si.K  years;  W.  l)e  Witt,  four  yenrs;  F.  VV.  Strong,  four 
years;  G.  McDonald,  six  years;  K.  Cantillioii,  four  years, 

I'lireeof  the  aforementioned  witnesses  have  seen  it  tirice:  T.  Garner, 
three  years  experience;  W.  G.  (iondie,  five  years;  A.  Bilhird,  two  years. 

The  following  swear  fiiev  have  seen  it.  without  saying  how  often  •  W. 
IVIitt;  G.  F.  French:  C.  F.  Di'lon;  C.  .1.  II  mis;  If.  S.  Findley;  11.  B. 
Jones;  W.  Ileay;  F.  H.  Warrington;  T.  Magiiesou;  A.  Keppen;  T.  II. 
Br  'wn;  G.  Scott;  G.  Wester. 

Two  of  these  witnesses,  however,  swear  to  a  manner  of  coit\);i  which 
is  on  its  face  impossible  to  the  animal:  A.  S.  Campbell  (Bo.  Oauuter 
Case,  Vol.  II,  P.4.S)  and  W.  Petit  (ihid.,  ]).  43). 

Two  others  swear  tluu  this  occurred  in  Mny,  which  is  impossible:  G. 
F.  I"'rencli  {ihid.,  p.  4o)  and  L.  McGrath  iihid".,  p.  40). 

The  true  exitlanation  of  what  the  abovenamed  witnesses  saw  is  given 
by  those  witnesses  who  state  that  they  have  seen  movement*  of  the 
clinracter  here  in  question  in  the  water,  but  could  not  tell  and  would 
not  sweiir  that  thev  amounted  to  coition.  See  II.  E.  Folger  (l>r. 
Counter  Case,  Vol.  11,  p.  91);  G.  E.  Miner  (p.  97);  E.  Bamlose  (p.  72): 
W.  Shields  (p.  70);  ,1.  S.  Fanning  (p.  95).  See  also  Dr.  Dall,  whose 
stiitement  is  quoted  supra. 

Only  three  witnesses  swear  to  having  seen  the  act  performed  often 
or  more  than  twice:  A.  Douglass  (Brit.  Counter  Case,  Vol.  II,  p.  5ii); 
O,  Scarf  (p  07);  C.  Le  Blanc  (p.  51). 
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WliPii  coi.ld  tlH'so  men  Imve  scon  tlio  net?  Not  wlion  liivaiit  siiw  if 
for  tl.oy  wei<.  not  there.  Not  l.efoie  aiiivul  of  the  eows,  .ir  the  l.iiM 
would  bo  eiiily.     Not  after,  <.r  the  birth  would  be  lute. 

I  he  su-{.(.shou  of  pehif^i,.  coition  is  eonipletely  opposed  to  all  the 
lom.natu,^^  and  Nv,.  1  understood  habits  of  the  i.nimal,  and  seen.s  to 
hiive  been  yntually  abandoned  by  the  counsel  for  (Ireat  Ibitain  Vcv 
^^  isely.  Why  was  it  ever  brought  forward  ?  Only  in  the  vain  hoi.e  ,if 
mpinjjmff  ,n  son.e  sma  de-r.-o  „pon  thepowe.fnl  argument  drawn 
bom  tlic  attaehi-ient  of  the  seals  to  the  .\nierican  lerribny,  by  suL-est- 
mg  that  m  .so.ne  casual  instances  seals  may  have  been  at  least  begotten 
outsnieot  that  territory. 

i:ven  if  true,  it  would  not  affect  the  (luestioii  in  the  smallest  degree. 
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TABLE  SHOWING  THE  EFFECT  OF  THE  KILLING  OF 
BREiiDING  FEMALE  SEALS  IN  DIMINISHING  THE 
NUMBER  OF  THE  BREEDING  FEMALES  IN  THE 
HERD.  HANDED  IN  BY  MR.  PHELPS  ON  THE  6TH 
JULY,   1893. 

Those  ti\l)le8  are  made  upon  the  following  assniiiptions: 

1.  That  the  seals  born  ill  any  year  decrease  annually  at  the  several 
rates  indicated  ia  the  diaj;raiiis  of  the  U.  S.  Commissioners  (U.  S.  Case, 
p.  3;'5.'>). 

2.  Tliat  each  breeding  female  has  a  breeding  life  of  eighteen  years. 

3.  That  each  breeding  female  gives  birth  annually  from  and  exclud- 
ing her  third  year  to  one  pup  ami  that  half  of  the  pnjis  are  females. 

4.  For  a  basis  upon  which  the  ellW-t  of  all  the  pelagi<!  sealing  from 
1872  to  1881),  inclusive,  may  be  determined,  a  calculation  is  made  ia 
Table  "A"  of  the  number  of  female  seals  which  1000  female  secals, 
divided  into  250  three  years  old,  250  four  year  old,  250  five  years  old 
and  250  six  years  old,  would  i)roduce  and  which  would  remain  in 
the  herd  at  the  end  of  each  year  lor  the  period  of  eighteen  years,  after 
allowing  for  all  destruction  proceeding  from  causes  other  than  pelagic 

TABLE  "A". 
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sealing.  This comiuitation  for  1000  is  ap])lied  ii.  Table  "B"  to  the  total 
pelagic  catch  at  the  end  of  1882,  and  in  Table  "C"  to  the  whole  pelagic 
catch  at  the  end  of  1880. 

The  percentage  of  breeding  female  seals  remaining  in  each  ye:ir  after 
sufleringall  losses  from  natural  causes,  as  taken  from  the  United  States 
Commissioners  tables,  is  as  follows,  beginning  with  100  seals: — 

1st  year,  100;  2nd  j-ear,  50;  3rd  vear,  33.\;  4th  year,  24;  5th  year, 
20;  6th  year,  18;  7th  year,  17;  8th  vear,  15;  9th  year,  14:  lOth  year, 
13.};  lltliyear,13;  12th  year,  12};  13th  year,  12:|-;  15th  year,  lU;  Kith 
year,  lOi;  17th  year,  9;  18th  year,  7i;  lUtli  year,  5;  and  20th  year,  0. 
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N()t«'.  The  (li;i<irtuns  of  the  United  States  Coiiiiiii.srioti<.'r,s  are  neces- 
sarily IVaiiied  upon  coiijectiiial  assumptions,  wliicli  it  is  impossible  to 
veiify.  it  is  hclicx cd,  liowe^'er,  tiiat  no  ciianp'  in  tliese  assumptions, 
\\iii(^ii  the  trutii  in  lespcet  to  the  loss  of  seals  by  their  natural  enemies 
other  tlian  peiajiic  scak'rs,  were  it  known,  would  ie(pure,  would  call 
for  aii\  material  modiiication  of  the  conciusions  to  which  these  tables 
lead. 

TABLE "B" 

SliDiiini/  llic  inimbtr  of  I'l'iinthn,  nh'uli  irmihl  have  Imii  alive  in  J8S.^  i\ect:])t  fur  pchtfiic 
KcaiiiKj.  atid  irhich  iioiild  littvc  uiqwaixil  on  thv  brvalituj  yroiiiids  in  /6VS'i  {calculating 
from  Tithlf  .1) 


Number  (if 

vfiirs  tu 

1882. 

Cntch.i 

L08.S  of 

females. 

n 

1,029 

2,  319 

10 

. 

9 

■1.  949 

10,:i88 

8 

1,IJ40 

;),  2«9 

7 

2, 042 

:),  x'M 

0 

5,700 

10,  :ill 

5 

9,593 

10,  5i)6 

i 

12,  .100 

20,  850 

:( 

i;t,coo 

21.  890 

•i 

13,541 

21,5;i5 

1 

17, 700 

20,  .").'ilj 

137,  624 

'  Ciitcli  tiiUiii  Iroiii  Aiiii'iieiin  (Jomiiiissioni'is'  r.t'|)oi'l  (C  S.  Cask,  |i.  !!fiC). 

The  American  ( 'ommissionors  f>ivo  a  hypot  iietical  herd  in  which  there 
arc  supposed  to  l-o  ],."t(K>,(H)0  females,  of  which  .S0(),()0(>  are  capable  of 
breediui;-.  It  is  seen,  therefore,  assuming;'  the  Tribilof  herd  to  corre- 
spond in  numbers  to  tin'  ComiiMssioners'  hypothesis,  that  in  ten  years, 
of  jx'laj^if  sralin.i;,  which  destroyed  li(),t)0'J  breeding  females  a  year,  the 
number  of  females  in  the  herd  would  be  i(;duced  by  ;i()l,>SlO,  or  over  2-4 
])er  cent  of  tlic  wl.ole  number  of  females,  wliile  the  breedings  females 
would  be  reduced,  by  L'L'O.siMl,  <»r  27;;  per  cent  of  the  rtOO.OHU  breeding 
cows  assumed  by  the  < 'ommissioners. 

TABLE  "C" 

Siioirinij  llic  tninilxr  of /ciniili-^.  irliii-li  irotild  h((rc  lit'vn  alii\-  in  JXS9  c.i(Tj)t  for  jielaf/ic 
Kialini/,  anil  iilii'li  ironid  hire  ajijuond  on  the  lirii'da'j  [ironndx  in  IH'.'J  {lalcnhilvd 
from   I'nldt  .1  . 


Veil  IS. 


1H72. 

is7;i. 

1S74, 

187.".. 
1870. 
1S77. 
ISTS. 
1.X71I. 
IH.HU. 
1S81. 
18«2. 
188). 
18X4. 

i8>r>. 

18S0. 

1SS7, 

18K8. 
18811. 


NuiiiIhi  oI 

L(.SS  (tf 

females. 

vein..-  1" 
'    18811.       ) 

^Citih.i 

IS 
17 

1.1129 

2,  178 

l(>  , 

4,949 

10,  2iV,l 

15  ! 

1,640 

3,488 

1* 

2,04a 

4,li!i3 

13 

5, 700 

13,  070 

r2 ' 

0,  593 

22,1118 

11 

12.  TiOO 

28. 175 

10 

i:i.  Olid 

20. 770 

ii 

13,  .-.11 

2^,  423 

8  • 

17.  Tiki 

3.-,.  382 

7  1 

!t,  HI.-. 

17. -.10 

" 

II,  iiiiO 

2.-.,  326 

5i 

13.11(1.1 

22,  100 

4 

38.9(17 

01., Ml? 

:i 

33,8>iii 

.-.I.  118 

'J 

37.  Tsn 

.'.",  ^2(1 

1 

10.  !l!r^ 

|■■l.^l)7 

483,  420 


Cnl.li  liiUi'i'.  111. Ill  .Vtui'vi.  ill!  ('(imiiitssldti'Ts'  KrTinrt  (t'.S.CASK,  |i.3(i0). 
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The  nonnal  lumbers  assninod  by  tlie  TJnited  States  (•oiumissi,„H.,s 
aie  of  (•oi.r..e,  byi-otlu'tical;  b„t  tli.>  Iiyimtbcsis  is  ronsi.stcnt  witl:  fhe 
evidence.  Any  eliaii<;e  in  tlie  Iiyi.otlie -.is  vliich  the  evidence  n  mv  Ix^ 
suppose.!  to  admit  of  uonkl  not  mlnerially  chany  the  resuU^        ^^ 


TABLE  "  D 


.^lioiviHf,  lo^s  in  the  lumbrr  of  u-malc  ,rah,  irhich  would  he  cffntcl  In,  i,  n  mu  .  „f  ,»./,,«;r 
»',7  '/""  \^ni„d,   aJhminrejrom  natural  cni.'^e.^  h,i,„j  mail,'  mi  the  hasis of  Tabic  A. 


1st  ' 

•Jd  ■ 
;iii 

4tll 

7fh 
81  li 
ilth 

loth 


Totjllus^iinViiiiili' 


\iiii)l)cr  '.( 

t>'IM;l 

t'H 

Uilli' 

.1 

20 

000 

20 

0011 

20 

cnii 

20 

000 

20 

Olio 

20 

000 

20, 

000 

20, 

1100 

20, 

000 

20. 

ooU 

201) 

(^(1(1 

Loss 

>CI,rr,(l 

lOU' 

fcllLlll-.s 

;it  III 

(■  l-Illl  III' 

tlir 

MTilMJ. 

21!,  finn 

2."),  .'i.so 

24,  :iiio 

23,2(0 

22.  010 

21.040 

20,  .-mO 

IS).  020 

17,  780 

20,  000 

Liiss  ol' 

VOIIIIU  I'c. 

'I'ollll  lll>,s  III' 

iiialisi  iiii.li  r 

t'rlllMlc'^  lit 

2  yciirs)  lit 

(111'  riiil  111' 

tlie  cnil  (iC 

(Iif  luirioil. 

till'  piriiiil. 

17,  120 

C),  7H0 

Mi.  100 

41.!lf;0 

15,  i;20 

:;:',  ii.-O 

14,  .SCO 

.'i><,  100 

14,  no 

,'l(i,  l,so 

i:!,  ,100 

:m,  1)00 

12,  ,■^1)0 

:i;i,  ,';iio 

12.  .ISO 

:;2.  200 

Kf,  K>0 

:ii,  liiio 

10,000 

.'10,  OHO 

220,  ,^'20 


141,020 


01,840 


ieh  there 
ipable  of 
to  corre- 
ni  years, 
year,  the 
1'  over  24 
females 
breediui;- 


'iir  jirliu/ic 
mlviihiUd 


III. 


::i    ;  i 


Ciiiiipnro 
i  H  li    Coin 

Hiii|lir-<     l;r 

I'linia.  ;)71-: 


Brit 
111  i  s 

)7li. 


OBSERVATIONS  OF  THE  BRITISH  COUNSEL 
UPON  THE  TABLES  HANDED  IN  BY  MR. 
PHELPS  ON  JULY  6"',  1893. 

[XoTE. — In  tlio  fiill.iwingoliaeivntions  onlytliose  facts  or  figures  asserted  or  given 
by  tlin  Uuit«d  States  lmvj>  bi-in  di  :ilt  willi.  "  No  ni'w  coiitrovcr.siiil  inattiT  lins  Itoon 
liitiiiiliK't'd.  The  UriliHli  unvciniiiciil  iloes  not  of  coiirst'  ailinit  tlie  tnitli  of  tlicse 
fiyiin-s  or  aHsiunptions.  but  mck.s  onlj'  to  sliew  tlial  if  tlioy  ;  readmitted  a;id  ^raiili'd, 
♦  Iiey  I'.stiiblisli  conclusions  tlie  very  ojniosito  of  tlioac  songlit  to  be  deduced  from 
tliein  l)y  tlie  t'nilcd  States.] 

I.  The  object  wifli  wliicli  IVIr.  Plioljis'  Tables  are  put  for- 
ward is  to  slicw  tlmt  tlie  animal  ki!lin<*'  of  a  iiuiiiber  of 
female  biceiliiig  seals  will  liave  a  larye  etl'ect  in  perma- 
Deiitly  rediiciiiji'  the  "herd.'' 

it  is  not  of  course  denied  tliat  tlie  killiiijj;  of  breeding 
friiiales  or  males  to  a  very  larj;e  extent  niij;lit  in  time  i)ro- 
diice  a  diminution  in  the  ''herds",  but  it  is  ctuiteudert  that 
tiic  elVects  sonj;lit  to  be  established  by  i\Ir.  I*lielps' Tables 
nre  iiicorreet  and  exau'^crated. 

The  estimate  aii'i\('(i  at  on  i)age  5  of  ^Iv.  IMielps'  Tables, 
is  that  the  annual  killiii}''  by  man  of  20,0110  i)reeding  females 
for  10  years,  would  reduce  a  "herd ''of  1,500,000  female 
FCiils  (of  which  soo,()00  ai'e  breeding  females)  by  3G1,<S10  or 
2-1  |)er  cent  (see  Table  "D"). 

lUit  those  who  prepared  this  estimate,  while  they  have 
taken  into  account  tlie  loss  due  to  killing  by  man,  have 
failed  to  give  credit  for  tlie  natural  increast^,  which  accord- 
ing to  table  "A"  would  be  going  on  during  the  same  period 
oniong  those  breeding  females  not  go  destroyed. 

It  would  iiivohc  a  tedious  calculation  to  lix  exactly  wliat 
this  increase  would  be,  but  even  sui)posing  that  the  wlnde 
Tiiiiuber  ('_'00,000)  killed  during  the  10  years,  were  killed  in 
the  first  year,  yet  still  this  would  leave  over  (500,000  breed- 
ing females  to  ])r<idu('e  the  increase;  and  assumiiu'^  that 
this  (100,000  inci-ea-^ed  during  t]\o  ll»  years  in  the  same  ratio 
as  that  shown  on  .Mr.  riieli)s"  Talile'"  A  "  (viz  from  1,000  to 
2. ISO)  the  (;0(»,0(i0  would  become  l,;irJ,200.  That  is  to  say, 
the  female  "  herd "  would  by  natural  increase  have  been 
nugmented  by  TlL'.L'OO  females,  an  increase  which  might 
faiily  lia\('  been  set  olV  against  the  liltl.SK)  ki'led.  but  of 
>vliich  the  comjiilei  s  of  the  table  have  taken  no  notice,  and 
for  which  (hey  ha\e  given  no  credit. 

Ill  fact,  (he  natiii'iil  iiiereiM'  ol'  the  "herd"  would  more 
than  till  the  \(ii(l  created  by  the  killing  of  the  females  by 
man.  jirovided  such  killing  was  not  piislied  too  far. 

Thus  Mr.  riielps"  Table  "A"  shews  that  the  seal  does 
not  dill'cr  I'rom  ol  .>'V  polygamcms  animal  .  such  as  deer,  of 
which  a  reason;ilile  proportion  of  females  are  annually 
killed  in  all  carefully  managed  herds  widiout  injury, 
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Tlic  above  natural  increase  has  been  taken  at  Mr.  IMieli)s' 
valuation.  Without  endursing  tlie  exact  accuracy  of  that 
valuation,  it  is  clear  that  a  large  natural  increase  must 
exi>t  which  needs  to  be  credited  in  any  correct  computation. 

Tile  argument  that  the  killing  of  every  breeding  female 
decreases  the  htrd  pro  taiiio,  in  a  geometrical  latio,  is  obvi- 
ously untenable,  otherwise  those  ■'iii<li.scriminate"  pelagic 
sealers  the  killer-whales  and  the  native  Indians  would 
have  long  since  destroyed  the  whole  number  of  seals. 

Inasmuch  as  the  tabh^s  of  Mr.  riieli»s  are  based  on  the 
Diagrams  of  the  United  states  Commissi(»ners,  it  becoines 
desiral)le  to  examine  these  Diagrams  somewhat  nu)re 
closely. 

11.   The  two  Diagrams  (A)  and  (C)  are  given  by  the    iTnitcd  states 
Fnited  States  Coinmissioneis  to  show  t  lie  elVects  of -'iiroii  '-^a"*'' p- ■'^2. 
erly  regulated"  killing  upon  hr.id.    Tliey  relate  to  the  nnile 
jiortiun  of  a  hypothetical  '"herd,"  which  in  its  natural  con- 
dition would  amount  to  40,()(!(>  males  and   1(1,000  females,    rnitH  stat.s 
but  wliieli  it  land  killing  took  place  would,  a(  cording  j,,  |J;'«'m>- ;iS'-i.  in-e 
the  United  States  Comniissioners,  be  reduced  to  2^{,.")(iS    i)i,igian.((;),i). 
males  and  40,000  females.  Mai,'i"c 'se'"'' 

The   same   conclusions  would   hold   true  whatever  the  .';57,  lino  i'.'"**' 
whole  nuiiilier  of  seals  was,   it  being  only  necessary   to 
increase  the  figures  in  due  ])ro]toit  ion. 

These  two  Diagrams  relate  to  male  seals. 

EXI'LANATION    OF   TUE    DIAGRAMS. 

1.  Along  the  lowest  horizontal  lines  are  arranged  a  num- 
ber of  ligures  re|)resenting  sue<'essivcly  the  ages  of  the 
male  seals.  Opposite  each  of  these  figures  is  a  vertical 
line  representing  by  its  length  the  number  male  seals 
which  there  are  in  the  "herd,"  of  the  age  rei.ie>eiited  by 
the  figure. 

Diagram  (A)  represents  the  male  "herd"  of  ID.OOO  seaU    TTnitod  states 
ill  its  natural  state,  according  to  the  opinion  of  the  IJniied    ■''8®' p- •'^'*- 
States  Commissioners,  and  before  any  killing  by  man  haa 
taken  jilace. 

From  the  Diagram  it  is  ajiparent  that  in  this  "lierd" 
there  would  at  any  given  time  be  10,000  male  pups  under 

1  year  old;  there  would  be  r(,000  yc^arlings  or  males  under 

2  years,  but  over  1  year  old;  ,'},'J00  2-year  olds,  or  males 
over  2  years  of  age  but  under  .'J  years  old:  LMiiO  .'i  year- 
olds;  and  so  on.  And  it  is  (|uite  e\ideiit  that  the  total 
number  of  male  seals  in  the  "herd"  may  be  obtained  by 
adding  togellier  all  the  columns.  In  Table  (a)  anne\<'d, 
the  ligures  have  been  extracted  from  the  I'liited  States 
Commissioner's  Diagram  (A),  and  added  up.  The  total 
comes  to  40,02."),  and  agrees  with  tlie  total  marked  on  the 
United  States  Diagram  (A). 

If  this  "herd"  in  its  natural  condition  be  in  a  state  of.  ,Compnpe  BHt- 

,,  i.  •         1        ».     T    M-i        11  il  IT      -i       1    ^<  .^      1  i\  •         ■  Mill  mllllcTf  UNO, 

"l)ractical  stability,"  as  the  United  htatcs  Commissioners  p,,  371  ;i7(i. 
for  their  purpose  assume  (that  is  to  say,  if  the  "herd"  as  ,.,'„"''^';,-^|"';!j^ 
a  whole  be  neither  <lecreasiiig  nor  increasing),  then,  on  the  iii.c  ('nmi  iDUom 
n\('rage,  the  yearly  number  of  births  will  be  e(|ual  to  tli(>"'  ""'i'"«"- 
yearly  number  of  (leaths.     The  "herd"  will  l)e  increases  1  ,.J^^''p«''35J*';/^ 
each  year  by  the  birth  of  10,000  pups,  and  dei.'reased  each  w. 
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year  by  10,000  dcfitha  from  killer-wliales  and  otlicr  natuial 
causes,  and  tlius  the  balanco  will  be  niaiiilaiiiod. 

I)y  ('oinpariii.u'  tlie  various  (l;;;ir«'s  with  one  aiiotlier,  the 
yearly  mortality  tVcim  natural  causes  of  tlie  seals  of  any 
particular  a.^e  can  also  be  seen.     Thus,  for  instanee,  when 
the  "herd"  leaves  the  I'ribilof  Islands,  it  consists  .  »'  10,000 
male  1)U|)S,  5,000  male  yearlings,  .'i.2(iO  male  2-yea:'-ol(ls,  and 
80  on.    But  owin^  to  the  natural  deatiis  in  the  ocean,  wlien 
it  comes  back,  the  10,000  male  pups,  which  will  now  be 
entering  on  their  second  year  of  life,  that  ia,  becoming 
rnitoi)  stntoH  ^  ,,^     ^f^l^l^   will  liavc  been  reduced  to  S.OdO.    The  r).(i()() 
liiK  rn.iubotumi  male  yearlings  which  left  the  island  in  the  previous  season 
will  now  have  been  reduced  to  3,200;  and  so,  in  like  man- 
ner, every  class  of  seal  will  come  back  oldcM-  in  ago  by  a 
year,  but  reduced  in  nuiid)ers,  and  on  the  whcde,  as  has 
been  said,  the  male  "herd"  will  be  reduced  by  KLOOO. 
lint  as  soon  as  the  "herd"  thus  reduced  arrives  at  the 
islaiula,  it  is  again  increased  by  the  birth  of  10,000  male 
])ii])s,  and  so  the  eciuilibrium  is  maintained.     (All  this  can 
i)e  seen  from  an  inspection  of  Table  {o.}. 
tTiiitod  statps.      Diagram  (C)  in  the  United  States  Case  shows  the  state 
u^H(';i""si  litis  of  things  i)ro(luced  by  what  the  IJiuted  States  Comniis- 
Cah;o,p.!!55.    ^   sioners  designate  as  '■'•  propn-ly  rer/idatcil  kiUhui"'  of  males, 
Cn8",'p?:!55,  line  or  as  they  also  ex])i'ess  it  "  the  male  portion  of  the  same  herd, 
22.  irltrn  jt'dirioHsly  wt>rke(l  by  man''\ 

T\n<  ''herd'  would,  as  the  United  States  Commissioners 

iTiiitod  States  explain,  "6e  {ireath/  diminished,  and  the  censns  of  the  whole 

Ca^o,  p.  350,  Miia  j^^yij   correspondinf/lif  lessened,  but  when  once   reached   the 

new  condition   a-onI<l  be  constant  and  self-sustaininf/;''^  and 

they  estimate  this  reduction  as  being  "to  nearly  one-half 

of  what  it  would  be  in  the  undistured  condition".    On  their 

uiiito.i  stntf'B  i)ijio,j,in  (C)  they  mark  the  new  size  of  ti)e  "herd"  as 

ii3,;»<»S  male  seals. 

A  Table  (r)  has  been  prepared  from  the  United  States 
Diagram  (C)  sliowing  the  various  numbers  of  seals  in  tlie 
fduced  "herd"  of  \arions  ages.  When  added  up,  the 
total  comes  to  23.080  (a  figure  not  very  different  from  that 
give!)  by  the  United  States  Commissi(Miers.  For  all  prac- 
tical i»urposes  the  dilVerence  is  (|uite  immaterial). 

The  yearly  killing  of  males  betW(H»',i  2  and  5  years  ou 
the  islands,  which  has  caused  this  reduction,  is  estimated 
by  the  I'liited  States  (.'ommissioners  at  2,100,*  and  has 
been  mark(»d  by  them  ou  Diagram  (C). 

At  a  first  glance,  it  may  ai>pear  surprising  that  so  small 
n  killing  as  2.1(K»  males  per  (ininim  can  reiluce  the  "herd" 
so  largely  as  is  siiowii  on  Diagram  (C).  But  it  must  be 
remembered  that  the  killing  all  takes  place  among  male 
seals  li'om  2  to  ">  years  of  age.  Thus,  for  instance,  the  male 
3-year  olds,  which  under  natural  conditions  Avould  be  2,400 
in  nuiid)ei-.  are  by  land  killing  reduced  to  l,flO(».  That  num- 
ber I,iKtO  i.s  next^  year  by  natnial  deaths  reduced  to  about 
l,r)S7,  and  then  by  killing  on  land  is  further  reduced  to 
1,000,  and  next  year  the  1,000  by  death  IVom  natural  causes 


'  See  Note  ;it  ciitl. 
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and  land  killing  is  reduced  to  300  male  seals.  Hence  whilo 
lu  ^ve  years  natural  deaths  would  reduce  10,00(»  male  „u,)s 
to  l,,S40,  natural  causes  and  land  killing  together  would  n 
the  same  penod,  re.luce  10,000  male  pu,>st..  ;;(.0.  le 

kdling  ot  n.ale  seals  took  j.lace  pro  rata  among  seals  of  all 
ages  It  wmdd  reduce  the  ''  herd"  to  a  verv  much  lessexte 

tion^  ot  the  value  ot  male  life  at  various  ages  to  the  breed- 

^.lu..ble  torbree.ling  purposes  are  those  which  are  just 
entering  on  adult  life,  having  escaped  the  heavy  niorta  ity 
attendant  upon  extreme  youth,  and  having  a  long  pros  ec^ 
tive  period  of  breeding  before  them.  The  United  St,  es 
Commissioners'  Dmgrams  make  it  very  api.arent  tha  the 
system  of  land  killing  hitherto  adopted  takes  ex..  siVelv 
the  y<,ung  mature  life  of  the  herd,  and  when  this  is  con- 
sulered  the  redm-tion  in  virile  male  life  shown  in  the  Dia- 
grams becomes  explicable. 

in  niUr-V.'nT.M  *'^  *'";  '';'•'■''']"  ''^"•^^  '^^  f«'"=^le  seals  shown     Fnfted   Sfafoe 

in  Diagiam  (I.)  are  Hlentical  with  those  of  the  male  se-dsf''^''^'  P-ss^.kat 

5'.lTwTr";  '"^'  Pf ''''*ll  "^"  ''■^^'*  =""^  '"=^>'  thus  b<.  seen  from  '"^• 
nr.llil'  '."^''"'•'i'  t''^''»."l>.  ^v  (iiHl  that  the  following 

nf  i    I-   «i'""'''  l'"'r  "'"  "*  ^'•'"'"'^  '^^'"'«  ""t  of  a  -herd" 
ot  40,02o,  shown  by  Diagram  (B): 

Yomip;  fiMiiales,  under  3  vcjii-.s  ie  onn 

Decrepit '^^'^'I.•L^ 

'  0.)0 

'''"^"' 10,  (.25 

If  the  figures  in  the  various  Tables  be  raised  proportion- 

rL"''herd"  of  V,Xs7'''''\'''-^^^  ^r''^'*'-'"*'  ^«'^  '"'^'i- 

rai     nera     ot  J,(l01,.S<o,  whid,  by  the  killing  of  78  750 


Natural  con- 
(lit  inn. 


;i"r..  ono 
2^r,.  uuo 


Male  pups 

Wale  jciirliiiL's ■■'■'.'.'.'.'..'...... 

Males,  (Von I  L'  lo  fi  years 

Young  1, nils  fronr5  1o7y'ears."'.'.'''.';;;.;;...   i  VM  '"iO 
Breeilmg  bulU ,   ',,  ,' ;r 

Decrepit ;:..::;:::!  ii;l37 

Total  males ,  ,„„  „„_ 

Female  pups .;::  ■,„•;,'•  5"'''  ^^^ 

Females,  fniui  1  to  3  vcars!!.'.'!.'! 

nr-eeiling  lemalos  ...' 

Decrepit        "        \\\ 


Rcdured  con- 
dition. 


37."..  n.io 

187.  .■|(I0 

2:.'H.  7r)0 

21.(100 

74, 2.-)0 

1,5(10 


,  (((10 

:i(l7,  500 

7^0,  000 

;)•-',  «7 


Total  iomnles. 


117.'),  0011 

307.  .'.Ill) 

780, 1(00 

.'12,  4;i7 


888,000 


■1.500,037    1, -.00, 037 


S57  T-.v;  n r.?  ^  "•?  ,''S"®  ""^'"'^-^  ''''^^'  tl.ose  given  on  pp. 
307-J..8  o(  the  United  States  Case,  the  latter  of  which  are 
obviously  round  numbers.  ^ 
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OnSEKVATIONS. 

On  lookinfj  atTal)le  {a)  we  find  that  according  to  the 
estimate  of  the  L'nited  States  Connnissioiiers  the  "licrd" 
in  its  natural  condition  onyht  to  contain  .'J,o()U  yoiin.u'  males 
or  young  bulls  over  o  years  of  age  and  under  7  years  of 
age  (shown  on  the  Unircd  States  Diagram  (A)  by  the 
smaller  green  area).  And  we  also  see  that  in  the  natural 
condition  the  number  of  adult  males  or  bulls  over  7  yeais 
of  age,  called  by  the  Commissioners  "breeding  oulls,"  ouglit 
to  be  13,020  (shown  in  the  same  Diagram  by  the  yellow 
area). 

In  order  to  compare  this  state  of  things  in  the  normal 
healtliy  condition  with  the  condition  of  things  after  "regu- 
lated killing"  is  in  continuous  o])eiiition,  we  turn  to  Dia- 
gram (Cj  and  Table  [c),  when  we  lind  tlnit  the  young  bulls 
are  now  reduced  from  'S,~>{){)  to  ~A'A),  and  tliat  the  breeding 
bulls  aie  reduced  from  l.'>,(iL'(»  to  1,1)S().  In  other  words,  the 
number  of  virile  males  available  for  the  rookeiies  is  less 
than  one  sixth  of  what  it  was  before.  (This  is  irres])ecti\e 
of  the  (juestion  whether  some  even  of  those  which  remain 
have  been  injuied  by  driving,  or  are  for  any  other  reason 
unfit  for  service.) 

On  looking  at  the  Diagrams  and  ccmparing  them,  it  is 
clear  that  this  enormous  diminution  of  the  breeding  itidls 
(so  out  of  proportion  to  the  yearly  nuiid)er  of  males  killed, 
viz.,  2,100)  is  really  due  to  the  excessive  killing  of  young 
male  life.  This  is  esi)ecially  shown  by  the  rapid  droj)  of 
the  curve  on  Diiigram  (C). 

It  is  asserted  l)y  the  rnited  States  Commissioners  that 
the  1,080  bulls  left,  can  fertili/e  the  fennile  cows  as  elfi-e- 
tivcly  as  13.020.  It  seems  hard  to  believe  that,  if  this  be 
BO,  Nature  should  ha\e  created  so  nniny  bulls  to  s(M've  no 
purpose,  or  that  natural  male  life  c:in  be  interfered  with  to 
so  large  an  extent  without  injuring  the  reproductive  powers 
of  the  "  herd." 

2.  It  is  also  seen  that  if,  out  of  a  natural  "  herd  "  of  40,000 
males,  man  kills  on  land  each  year  2,100  (tliat  is  about  one- 
twentieth  of  their  number),  the;  nuiie  -'herd"  gr.idually 
declines,  until,  wlien  e(iuilil)rium  has  auidn  been  reachecl, 
the  male  ••  herd"  is  only  aitout  (•n('hiib'  its  original  size. 
Tiie  land  killing  of  a  certain  number  of  seals  e\  cry  year 
]n(>dures,  therefore,  far  nu)re  than  a  )>)■(>  taiita  reductioii  in 
the  size  of  the  '•  herd". 
^''i*'^^  3.  It  is  stated  on  the  part  of  the  United  States  that  every 
death  of  a  fenuile  en<'roaehes  pro  ((iiitu  upon  the  iiKinial 
iiunil)ers  of  tlu'  •'  herd,"  and  if  prosecuted  to  any  consider- 
able extent  will  lead  to  extermination.  This  is  not  cor- 
rect, ]>y  the  ]))■<>  taitto  diminution  of  the  "herd"  is  nu'ant 
its  reduction  in  a  geometrical  ])ni|)ortioii,  tiuis  leading 
to  extinct  ion.  The  eiroi-  of  this  theory  may  be  seen  as 
alrciuly  stated,  by  noting  that  if  it  were  true,  the  killing  of 
even  one  female  a  year  abo\e  the  natural  projiortion  (as by 
the  i)ermanent  increase  of  the  killer  whales  by  one  extra 
whale),  would  thus  lead  to  extineliou.    Uut  suoh  a  result 
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is  manifestly  absurd.     If  in  a  natural  condition  each  leinale 

bore  on  an  average  only  one  female  pnp,  the  death  of  such 

a  pup  before  it  had  in  its  turn  !)orne  a  female  i)up  to  replace 

it,  would  of  course  produce  such  an  effect.     But  each  (;o\v, 

accordinjj  to  the  I'nited  States  Commissioners,  produces 

fifteen  ])ups,  so  that  there  is  a  larjje  reserve  to  meet  pos-    Se«Tiiafr«m 

sible  causes  of  death  without  diminisliinsthe  "  herd,''  even  siiui  Caae'  "p. 

if  some  are  killed  before  they  reach  the  l)reeding  age  at  all.  '^"• 

4.  The  Diagrams  also  show  that  when  the  seals  are  in  a 
natural  condition,  there  is  a  yearly  death  from  natural 
causes  of  20,(100  seals  (10,000  male  and  1(»,0(»0  female).  This 
destruction  arises  from  disease  and  killing  by  killci  whales 
and  otiier  natural  enemies.  It  is  mostly  eilcctcd  at  sea, 
and  is  entirely  indiscriminate  as  to  sex.  If,  then,  i)chigic 
killing,  witliout  distinction  of  sex,  be  so  destructive  as  is 
argued  by  tlie  United  States,  it  is  dillicult  to  see  how,  on  the 
pro  tanto  theory,  the  natural  pelagic-  killingat  sea,  witliout 
distinction  of  sex,  of  L*0,000  seals  annually  out  of  a  "  herd" 
of  80,000  of  both  sexes,  should  not  huig  ago  have  extiri)ated 
the  "herd;"  or,  on  the  other  hand,  wliy,  if  so  large  a  de- 
struction has  not  extinguished  the  "  herd,"  a  comparatively 
small  a«ldition  to  that  killing  should  be  alleged  to  liavo 
suddenly  produced  so  destnutive  an  etlect. 

/).  In  the  above  Tables  and  the  Argument  of  the  United 
States'  Commissioners  it  is  assunu'd  that  every  breeding 
seal,  male  or  female,  lands  at  the  islands  every  year. 

0.  Tlie  above  mentioned  large  reduction  in  tlie  nnndiers 
of  breeding  bulls,  which  is,  acccu'ding  to  the  United  States 
Commissioneis,  jjroduced  by  regidated  killing,  would  lead 
to  an  expectation  that  when  land  killing  had  been  ]>iactised 
for  some  tinu'  the  size  of  the  harems  would  be  incieased, 
and  the  comi)etition  of  the  bulls  for  females  diminislu'd. 
Of  course  the  killing  of  females  at  sea  would  tend  to  pro- 
duce a  contrary  elfei-t. 

7.  If  the  killing  of  2,100  males  out  of  a  "herd"  of  ''^<>-"^><>f.aYe""l5r''^*"' 
seals,  or,  what  is  the  same  thing,  the  killing  of  7S,7r»0  males.  "^^  ' 
or  in  round  numbers   SO. 000   males,  out   of  a   "herd  "of 
2,380.000  seals  of  both    sexes,   is   the   most  that  can   be 
elfected  without  dei)letiiig  the  "herd,"  it  is  evident,  on  the 
United   States  Comniissionei's'  showing,  that  the   100,000 
males  yearly  killed  on  the  islands  has  been  too  large  a 
nuniber,  uidess  the  "  herd  "  has,  during  the  period  in  which 
it  was  done,  exceeded  3,000,000.    The  United  States  Com-    TTnit.a  stntos 
missioners  assert  that  this  has  not  been  the  case.    On  the  J""'  ^'  ^^''  ''"* 
contrary,  they  say  that  the  "herd"  has  largely  decreased 
within  six  or  seven  years  before  1801.     They  seem  to  esti-    Tage  337,  line 
nuite  this  decrease  as  having  reduced  the  "herd  "  to  one- ^^' 
half  its  former  (piantity,  but  the  estimates  are  conflicting. 
The  Uiitives  and  Daniel  Webster  considei'that  the  decline  be- 
gan in  1877-78.     In  any  case  itiscpiiteejear  tlmt  the  killing 
of  100,000  seals  has  been  far  too  large  acioniing  to  the  esti- 
nmtes  shown   by  the  United   States  Commissioners'  Dia- 
grams, ami  would  fully  account  for  the  diminutiou  of  tho 
1*  herd"  without  reckoning  the  pelagic  sealing. 
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It  is  dimiciilt  to  discover  Iiow  the  United  States Coininis- 
Bioiiers  iiirived  nt  tiiis  (ij^ure,  2,100.  It  seems  more  (correct 
to  i»Iace  it  at  1,707*.  In  wliicii  case  the  yeaily  killiiijf  of 
males  out  of  a  "herd"  of  2,380,000  ouj>ht  not  to  exceed 
64,012  acceording  to  their  J-)iaj>rams. 

Table  (a)  showing  the  number  of  male  scah  of  varioiin  agen  reprcnented  in 
Diagram  (A),  of  the  U.  S.  Comminsioners  aa  making  up  the  "  herd"  of 
40,'i'.'o  male  srnls. 

Pupa 

l-year-oli'.s . 
2 


3 
4 
5 
6 

7 
8 
9 
10 
11 
12 
1.3 
14 
15 
If) 
17 
18 
19 
20 


(I 
i( 
II 
II 
II 
II 
It 
II 
II 
<i 
II 
ti 
II 
11 
II 
II 
II 
II 
II 


10,000 

5,000 

3,  200  ) 

2,  400  >  7,600 

2, 000  * 

) 

1,M0( 
1, 6(iU 

3,500  yoiinc;  bulla 

(greeu). 

1,  500 1 

1,410 

1,  8(iO 

1,  -A-M 

1,  2(50 

1,210 

1  13,620  breeding  bulla 
[            (yellowj. 

1, 150 

1,7  20 

1,-50 

!i:{0 

7-10 

5G0 

305 

0 

Total 40,025 


•IfoTF,. — Tliis  iiijure  (1,707)  is  arrived  at  by  oxaniining  tlie  sncces- 
■ive  diiiiinutioiiH  of  particular  clasHcs  of  seals  due  to  natural  causes 
and  to  land  killinjj.  An  examination  of  Tables  (a)  anil  (c),  shows 
that  natural  causes  reduce  the  3-y car-olds  from  2,400  to  2,000  in  a  year, 
or  16i  per  cent.,  and  tliat  th' similar  decrease  of  the  4-year-olds  is 
2,000  to  1,H40,  or  8  per  cent.  Now,  from  the  Tables  it  is  seen  that  iu 
one  year  3,200  male  2-year  idds  are  reduced  by  natural  causes  to  2,400, 
and  these  2, 100  males  are  a<;aiu  reduced  by  land  killing  to  1,900,  that 
is  to  say,  500  are  land-killed.  These  1,900  are  next  year  reduced  from 
natural  causes  by  16^  per  cent.,  that  is,  to  1,.';87,  and  thus,  in  order  to 
bring  them  down  to  the  1,000  shown  in  the  'I  ''.bie,  587  must  be  killed 
on  land.  The  1,000  are  again  reduced  by  n. aural  causes  by  8  per  cent., 
viz.,  to  920,  of  which  if  620  are  killed  on  land,  wo  get  the  300  5-year- 
olds  shown  in  the  Table.  The  total  annual  killing  on  laud  vuuld 
thus  be— 

500 « 3-year-old8. 

587 4         " 

620 5        " 


Total 1,707 
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Table  (o),  glion-in;/  the  niimlwr  of  male  muih  of  rarioiis  at/es  irinrsciited  in 
iHajvam  (C)  as  makiinj  up  the  lard  of  23,GS0  male  amh. 


Piil'« 10,  000 

l-yt';ii'-ol(lH 


3 

(< 

4 

<< 

5 

(( 

e 

(( 

7 

8 

9 

10 

11 

12 

13 

14 

15 

IG 

17 

18 

<< 

19 

(( 

20 

a 

r.,  000 

3,-'0:)i 
l.OOo'  (I 
1,001)^ 

;jo()/  r>tJO 

•2m  ; 


100 


iiO: 

L'02 

201 

l!»!t 

IDS 

Hi;") 

1«0  ' 

100 

ir.o 

120 
100 

70 

40 
0 


y  o  n  n  p 


bulls 


1,980  brood  in  jr  bulls 
(yellowj. 


Total 23,6S0 
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OBSERVATIONS  OF  THE  UNITED  STATES  COUNSEL 
UPON  THE  PAPER  SUBMITTED  BY  THE  COUNSEL 
FOR  GREAT  BRITAIN  TO  THE  ARBITRATOR  SINCE 
THE   CLOSE    OF    THE   HEARING. 

Tlie  Afjpiit  of  tlie  United  States  has  received  iiotire  from  the  Apjent 
of  (ireiit  iiritaiii  of  the  siibinissioiiof  a  new  paper  to  tlie  Arl)itriiti<»ii. 

The  i)ai)er  is  eutith'd  "Observations  u\)n\\  the  TaliU's  ))iit  in  by  Mr. 
rhel|)S  on  -Inly  0,  181>.'3".  The  i)a|)er  tlierefore  purpnrt.s  to  be  contincd 
to  observations  upon  certain  tables  wliicli  tiie  coiiusel  for  (Jreat  iiritjiiii 
had  not  had  previous  oi)portunity  of  exaniitiiiij;'.  Tliis  is  aj)ijai('ntly 
desijiiied  as  a  defence,  or  a])oh)gy,  for  the  action,  certainly  iri('.iinlar, 
ol'  subinittinfj  an  ariiunientative  i)aper  after  the  hearinjf,  and  without 
h'ave.  If  the  pajjcr  were  confined  to  what  purports  to  be  the  contents 
of  it,  namely,  observations  ujjon  the  tables  referred  to,  tliere  mifjht  be 
some  excuse  for  it;  but  these  observations  occupy  less  than  ai)a.uc;ind 
a  half  of  the  document.  'J'herenmininjj^six  pajics  consist  of  a  wholly  new 
arjiunient,  desif>i!ed  to  show  that  the  annual  takinj;  of  ](Hl,(i(U)  males 
when  the  herd  is  in  a  normal  condition  tends  to  destroy  the  virile  life 
of  the  herd. 

The  (Jounsel  for  the  United  States  cannot  help  observinji,-  that  the 
sul)mission  of  such  a  document  is  wholly  irre<>ular:  but  a  failure  to  take 
notice  of  it  although  (juitejustitiable,  might  be  misinterpreted. 

A  careful  examination  by  the  Arbitrators  of  the  contents  of  this  ])ai)er, 
should  they  choose  to  give  it  any  examination,  would  suggest  the 
answer  to  it;  but  a  few  observations  upon  it,  necessarily  hasty,  maybe 
of  service. 

1.  It  is  said  on  page  1  of  these  observations:  "It  is  not  of  course 
denied  that  the  killing  of  breeding  females  O'  nniles  to  a  very  large  extent 
might  in  time  produce  a  diminution  in  the  herds,  but  it  is  contended  that 
the  effect  sought  to  be  established  by  Mr.  Pheli)s'  tables  are  incorrect 
and  exaggerated."  * 

J)Ut  if  tiie  killing  of  females  "to  a  very  large  extent"  tends  to])roduce 
a  diminution  in  the  herds,  as  every  one  can  see  that  it  must,  aiul  if, 
indeed,  as  every  one  can  see,  the  killing  of  females  to  a  small  extent 
even  must  have  such  tendency,  the  material  point  is  to  ascertain  to 
what  an  extent  such  killing  of  females  can  be  carried  without  causing 
substantial  dinunution  in  the  numbers;  but  this  problem,  the  »mly 
nmterial  one,  the  counsel  for  Great  liritain  neither  in  this  paper  nor  in 
the  course  of  their  argument  nnike  any  eifort  to  solve,  unless  by  the 
suggestion  in  these  observations,  that  it  api)ears  from  the  tabios  that 
the  annual  killing  of  20, ()()(»  fenndes  would  create  no  loss  which  vould 
not  be  counter  acted  and  supplied  by  the  increase  of  the  surviving 
females. 

The  suggestion  is  that  according  to  the  rate  of  increase  of  each 
female  upon  which  the  tables  submitted  by  Mr.  Phelps  is  based,  if 
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200,000  females  out  of  a  herd  of  800.(K)()  breeding  females  were  killed 
in  one  year,  the  h»ss  \V(udd  be  more  than  made  up  by  the  progeny  of  the 
remaining  (JOO.OdO  at  tlie  end  of  ten  years. 

The  error  of  this  suggestion  consists  in  this,  that  tl.e  diagrams  of  the 
T"nit('<.  iStates  Commissioneis  upon  which  the  table  sui)niitted  by  Mr. 
I'hclps  Tas  prei)ared  assume  the  herd  to  be  in  its  normal  eoiulition  of' 
slnhilitu,  where  the  deaths  are  ecpial  to  the  births;  that  is  to  say,  a 
condition  in  wliich  the  herd  will  not  increase  in  numbcis;  whereas  the 
<'al('ulati(»n  in  tiie  pai)er  rct'encd  to  of  the  British  counsel  makes  the 
herd  increase,  thus  contradicting  the  assum])tion. 

It  nniy,  indeed,  be  true  that  a  hypothetical  herd  of  females  assumed 
by  the  American  Commissioners,  and  the  ratio  of  diminution  assumed 
by  their  tables,  may  be  too  small  or  too  large,  one  or  both,  for  there  is 
no  evidence  u))on  which  the  correctness  of  such  assuiriptions  can  be 
determined.  Tiiis  is  expressely  stated  by  the  Commissioners,  and  their 
diagrams  are  fi-nmed  (»nly  foi'  the  purpose  of  illustrating,  on  the  one 
liand,  the  etfcct  upon  the  numbers  of  the  herd  jnoduced  by  natural 
causes  which  are  not  umler  the  control  of  man,  and,  on  the  other  hand, 
the  etfect  i>ioduce(l  by  those  same  causes  in  conjunction  with  another 
cause,  which  is  under  the  control  of  man,  namely,  the  killing  by  the 
hand  of  jnan. 

it  is  statcil  in  tin's  paper  that  the  (JOC.OOO  breeding  females  left  in  the 
lierd  after  the  killing  of  200,000  would  become  in  the  course  of  ten  years 
l..".lLMiOO.  This  may  be  true,  but,  at  the  same  time,  the  200.000  killed 
would,  on  the  same  hypothesis.  l)ecome  at  the  end  of  ten  years  4;i7,.SOO, 
that  is  to  say,  would  augment  the  herd  by  2;57,800.  Thus  it  is  seen  that 
this  killing  of  females  would  vastly  diminish  the  incn'dse  of  tin-  herd. 
If  we  assume,  as  the  United  States  Commissioners  assumed  in  framing 
their  diagrams,  and  as  we  have  every  reason  to  believe  the  fact  was 
when  the  hand  of  man  was  first  interposed,  that  the  herd  had  reached  its 
normal  statiomuy  condition,  this  diminution  in  the  increase  occasioned 
by  the  killing  of  females  immetliately  becomes  a  dindnution  below  the 
normal  nund)ers  of  the  herd. 

If  it  were  possilde  to  ascertain  what  the  exact  numbers  of  the  herd 
were  in  its  nornuil  condition,  and  also  what  the  ratio  of  decrease  from 
natural  causes  was,  the  diminution  created  by  the  slaughter  of  fenuiles 
might  be  accurately  represented  in  numbers;  bur,  in  tlie  absence  of 
knowledge  upon  this  ])oint.  we  are  comi»ellc(l  to  resort  to  conjectural 
assumptions,  whi(  h,  while  they  fail  to  alVord  us  the  means  of  stating  tlie 
diminution  in  accoi-dance  witli  the  fact,  nevertheless  enable  us  to  illus- 
trate such  diminution. 

2.  It  is  further  said,  on  page  1  of  this  paper:  "Thus  ]Mr.  PIieli)s' 
Table  A  shows  that  the  seal  does  not  differ  from  other  ])olygamous 
animals,  such  as  deer,  of  which  a  reasoindjle  proportion  of  fi'males  are 
annually  killed,  in  carefully  managed  preserves  witliont  injury". 

This  may  be  ti  ue  in  res]te(!t  to  a  "carefully  managed  preserve",  but 
the  implication  is,  and  surely  the  fact  must  be,  that  such  a  course  can- 
n<»t  be  taken  anywhere  else  except  in  a  '•carefully  n.anaged  presei've". 
A  preserve  can  only  supi)ort  and  accommodate  a  certain  numltei',  and  if 
the  luitural  increase  tends  toexcteed  that  number,  it  is  ])roper,  and  may 
indeed  be  necessary,  to  reduce  the  herd  by  the  killing  of  females.  If 
the  learned  counsel  for  (Ireat  Britain  had  imlicated  by  what  rules, 
regulations,  limitations  and  restrictions  this  herd  of  seals,  when  on  the 
seas,  could  be  treated  as  a  "carefully  managed  i)reserve",  their  observa- 
tions might  be  more  instructive. 
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3,  If  is  Cnrtlicr  observed,  on  ]y.\p:'^.  2  of  tlio  ]iiii)er:  "Tlio  nrpimpnt 
lliiit  tliei  killing  of  every  breediii;^'  leiiiiile  deereiises  tlie  liei'd  pro  tmito 
ill  a  yeoiiieti'ii'iil  ratio,  is  obviously  uiileiiabie,  otlierwise  those  "iiidis- 
t'riiMiiiiite  ])('!iiiiic  sealers"  the  killer  whales  and  the  native  Indians, 
would  have  loiiii'  since  destroyed  the  herd.'' 

These  ol>ser\  ations  indicate  {(icat  iiiisapitreheiision.  There  is  an 
enornions  tendency  to  increase  in  all  animal  lile;  this  tendency  is  inod- 
tMatcd  and  diiniiiished  by  the  various  eneiiiiea  to  which  such  life  is 
Kul>jected,  and,  in  the  ease  of  seals,  by  such  eneinies  as  killer  whales, 
delieieiicy  of  foo(l  and  the  killiiif;  by  native  Indians  ))ursued  loii}; 
anterior  to  the  discovery  of  the  islands,  and  which  is  treated  by  the 
United  States  Coniinissioners,  as  it  properly  should  have  been,  as  one 
anioiij'-  tlie  miturnl  (■((uses  of  diniinution.  Killinji'  by  the  hand  of  Tiian 
in  the  sea  and  upon  the  land  aie  additional  rovsrs  bronjiht  to  operate 
uj)on  the  herd  aftir  li  had  reiirlicd  its  hormnl  condition  of  sta  hit  it  y  umWr 
tlie  operation  of  all  <»ther  (-auses  of  diniinution. 

4.  The  residue  of  the  p.^jx^'  seems  desij^ned  to  show  that  the  annual 


taki 


raking  of  KHt.uwn  youn<;  males  in  tlie  niaimer  ]»ractieed  by  the  Uniteil 
States  nas  too  j^reat  a  dratt  upon  the  herd,  even  in  its  condition  before 
])elayic  sealiiifi"  was  ]>ra('tieed.  If  there  is  any  force  in  this  view,  it  must 
be  in  the  asseition,  or  sutijicstion,  that  the  reduction  in  a  liypothetioal 
herd  (nuinberinj;  of  all  sexes  and  aj:i'S,  8(>,()()()),  from  1.'{,(»L'((  Ijreediii^' 
bulls  to  1!)8(),  brought  about  by  a  killing-  of  young  males  in  the  nianner 
and  to  the  extent  practiced  on  the  islands,  is  fatally  excessive,  as 
impairinj?  tlie  virile  iiower  of  the  herd.  It  is  enoii;ih  to  say,  in  answer 
to  fl"';.,  that  the  reduced  number  of  l'.)S()  gives  one  breeding  bull  to  ten 
females,  there  being  in  this  hypothetical  lierd  20,!)(;o  females.  The 
known  capacity  of  each  breeding  bull  ranges,  as  the  evidence  shows, 
from  I'O  to  50  females. 

5.  It  is  observed  in  this  paper  (p.  5):  "It  is  asserted  by  the  United 
States  Comniissioners  that  the  HtS(>  bulls  left  can  fertili/.e  the  cows  as 
effectively  as  ].'J,()20.  It  seems  hard  to  believe  that,  if  this  be  so,  Xatiire 
should  have  created  so  many  bulls  to  serve  no  i)uii)ose,  or  that  natural 
life  can  be  interfered  with  to  so  large  an  extent  without  injuring  the 
reproductive  powers  of  the  herd." 

Nature  umloubfedly  has  many  insciutable  mysteries,  but  this  does 
not  seem  to  be  among  the  number  of  them.  Does  not  nature  do  the 
same  thing  in  the  case  of  horses  and  cows  and  bovine  cattle,  and  many 
other  animals?  In  all  these  instances  the  same  number  of  males  and 
females  are  born,  and  yet  one  male  sullices  for  a  much  larger  number  of 
females  than  even  in  the  case  of  the  seals.  Tlje  i)ur])0se  seems  to  be  [ilaiu 
enovgli.  At  all  events,  we  know  what  the  consequence  is,  and  it  is  fair 
to  ])resnme  that  such  was  the  intended  purpose  of  nature.  It  easily 
enables  a  husbandry  to  be  carried  on  by  taking  the  superllnons  male 
life  which  would  otherwise  be  expended  in  intcM-necine  conflicts,  and 
devoting  it  to  the  purpose  of  man.  Whenever  in  the  case  of  these 
domestic  animals  the  numbers  are  increased,  as  they  easily  may  be,  to 
such  an  extent  as  to  become  unprofitable,  economic  laws  furnish  a 
remedy,  and  the  owners  proceed  by  the  killing  of  females  to  diminish 
the  herds  which  have  become  too  abundant  lor  profit.  These  are  the 
conditions  and  the  only  conditions  under  which  it  is  ever  permissible 
to  slaughter  the  females  of  useful  animals.  Such  conditions  can  never 
arise  in  the  case  of  the  seals.  The  annual  demand  for  them  far  exceeds 
the  supply,  and  even  if  this  demand  should  cease,  the  feeding  of  the 
herd  is  no  burden  upon  the  resources  of  man. 
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•  i.  The  rather  fanciful  su«<iestion  has  been  made  tiiat  drafts  \\\u^\\ 
male  lilc,  caused  i)y  these  internecine  eonllicts,  in\t»lv.-  the  .sui\  i\al  ol 
the  -litlest"',  and  that  by  makinj;-  hp'jie  draCt^  fr(»ni  tiie  uiaio  li.ese 
eonllicts  are  prevented.  We  hav.'  better  means  of  knowing  w  lielher 
the  eoiite>ts  are  still  carried  on  anem*;-  the  males  than  ((  priori  reason- 
in,^-  allbrds.  The  ./<((■/  is  open  to  observalioii.  It  is  o\ ci  whelniiii<ily 
proved,  an(l  without  any  dissent,  except  that  of  I'llliotr,  that  such  con- 
tests are  still  earnestly  waucd.  I5ut  aside  from  this,  is  it  reasonable  to 
suppose  that  males  enj;a,i;e(I  in  fretpuM,!  eontots,  la^tin-^  for  hours  and 
sonietiuu's  all  day,  and  IVe(piently  resultinf^  in  dealli.  are  better  titled 
for  theolliceof  reproduction  than  other  males  in  a  herd  in  which  their 
l»r()|K)rtion  to  that  of  femules,  and  consequently  the  occasion  for  such 
eont<sts,  was  much  less! 

7.  rinally,  the  <|uestion  whether  the  annual  dralt  of  1(10,000  which 
has  been  ])ractice(l  ujion  the  island  isexces.-ive  or  n<il.  is  also  suMe|)ti- 
bleof  a  conclusive  answer,  not  all'ected  by  the  in(!ertainties  of  n  priori 
r<'as()ninj;-.  The  experiemte  of  this  herd  for  half  a  century  leaves  no 
room  for  doubt  njjon  this  point.  We  know  that  tiie  h'ussians,  whose 
di'afts  were  governed,  not  by  the  capacities  of  the  herd,  but  by  the 
d<Mnaiid  in  the  nuirket.  took  durin.u  the  later  i»eriod  of  their  occupation 
from  lilty  to  seventy  thousand  youn.i;-  males  annually,  and  that,  under 
this  (hall,  the  herd  not  only  maintained  its  numix'is,  but  very  hir^icly 
incivased,  and  was,  at  the  time  of  the  tiansler  to  the  I'nited  States,  iii 
a  coinlitio;)  of  abounding;'  prosperity.  We  know  that  the  United  States, 
tlieicarter.  in  the  face  of  an  excessive  and  somewhat  indiscriminate 
slau/^hter  of  1' 10,000  in  the  year  l.SO.S  rej^ularly  made  the  draft  of  Kin.dOu 
up  t(»  the  >ear  ISSI,  without  efl'ectinin- any  diminution  in  the  normal  niim- 
beisof  the  herd.  It  is  indeed  probable  that  the  eirectsof  ])elai^ic  sealii";- 
had  then  l)ei:un  to  make  themselves  nmnifest  in  a  slij^ht  degree,  and  it 
is  certain  that  from  that  time  they  bej^an  to  have  a  decisive  inlluence. 
The  United  States  has  never  luetendcd  that  it  could  safely  continue 
to  make  the  dralt  of  100.000  alter  the  birth  rate  became  diminished  by 
the  effects  of  pelagic  sealin;;-.  Had  the  (lovernmei.t  known,  i)iior  to 
bS!»!»,  the  extent  of  the  diminution  thus  elfected,  it  wculd  un(U»nbtedl,\- 
have  diminished  its  drafts  and  pressed  more  earnestly  for  the  sujipies- 
sion  of  this  destiuetive  i)ursuit. 

l)Ut  what  is  to  be  said  of  the  consistency  of  those  who,  in  the  ca-e 
of  a  polyj^amous  iinimal  like  the  seal,  insist  that  the  annual  taKin.u  of 
100,000  you  I  :.y  iniil(n  is  too  lari^e,  and  tends  to  a  (iiminiition  of  the  herd, 
and  yet  insist  ujton  the  continuance  of  a  jtrac  tir.'  whic  h.  even  when 
restricted  and  reynlated  as  proposed  by  them,  would  neees-;arily  involve 
the  annual  slaughter  of  iO,000  fcmaU'n,  and  luol.ably  many  more i 


